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§  445.  Oeneral  Principles — Accommodation. — All  com- 
mercial paper,  like  other  contracts,  requires  the  support  of  a 
valid  consideration.  The  rules  governing  other  contracts 
in  this  respect  apply  also  to  negotiable  instruments.^  In 
general  the  consideration  between  intermediate  parties,  or 
between  the  holder  and  his  immediate  assignor,  does  not 
affect  the  maker  or  other  party  sued  upon  the  instrument 
Thus  the  maker  cannot  set  up  in  his  defense  that  no  consid- 
eration was  paid  for  the  paper  by  the  holder,  in  the  absence 
of  other  defenses  touching  its  validity.*  Indeed,  if  the  note 
was  merely  transferred  to  the  holder  without  any  considera- 
tion for  the  purpose  of  bringing  suit,  this  fact  alone  would 
furnish  no  defense  to  the  maker.*  Except  where  otherwise 
provided  by  statute,  any  holder  in  possession  may  bring  suit 
upon  a  bill  or  note  for  the  use  of  the  owner,  and  want  of 
value  paid  by  such  holder  is  of  itself  no  matter  of  defense.* 

'But  in  Chili  negotiable  drafts  and  notes  require  a  consideration  growing 
out  of  a  mercantile  transaction  (1865  Code  Com.  Art.  767). 

*Shane  v.  Lowry,  48  Ind.  205. 

'McWilliams  v.  Bridges,  7  Neb.  419  (1878).  The  original  consideration  for 
the  note  is  sufficient  consideration  for  the  indorsement,  Frederick  v.  Winans, 
61  Wis.  472  (1881). 

•Middlebunr  v.  Case,  6  Vt.  165  (1834). 
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An  instrument  is  often  indorsed  by  way  of  accommodation 
to  the  maker  and  is  thus  apparently  without  consideration. 
Such  instrument  is,  however,  binding  upon  the  indorser 
except  at  suit  of  the  party  accommodated;*  provided  the 
indorsement  is  contemporaneous  with  the  making  of  the 
note  and  not  subsequent  to  it.*  In  such  case  the  loan  of 
credit  to  the  maker  constitutes  a  sufficient  consideration  for 
the  indorsement.*  And  it  is  immaterial  that  the  indorse- 
ment was  made  after  the  paper  was  signed  by  the  maker,  if 
before  its  delivery.  In  all  such  cases  the  indorsement  forms 
part  of  the  original  agreement  and  shares  in  the  original 
consideration.*  In  like  manner  a  check  may  be  indorsed  by 
a  third  party  at  the  time  of  its  delivery  for  the  purpose  of 
accom  modation  .^ 

Every  contract  in  a  negotiable  instrument,  whether  that 
of  the  maker,  drawer,  acceptor,  indorser  or  surety,  requires 
the  support  of  a  valid  consideration.  Where,  however,  a 
note  after  being  signed  by  a  surety  is  altered  by  his  consent, 
no  fresh  consideration  is  necessary  for  this  consent.*  So,  if 
an  indorser  agree  to  an  extension  of  a  note  indorsed  by  him 
and  thereby  waive  notice  of  protest,  this  agreement  will  not 
require  a  fresh  consideration.*^ 

§  416.  Subsequent  Indorsement — Guaranty. — Although  an 

»Cacly  V.  Shepard,  12  Wis.  713  (1860) ;  Harris  v.  Bradley,  7  Yerg.  310  (1835) ; 
Hawkins  v.  Neal,  60  Miss.  256  (1882).  And  he  is  liable  to  one  who  takes  the 
note  as  collateral  in  pledge,  Mathews  v,  Rutherford,  7  La.  An.  225  (1852); 
but  not  to  a  holder  with  notice  who  is  not  a  holder  for  value,  Powers  v. 
French,  1  Hun  582  (1874).  But  a  holder  for  value  may  recover  on  it, 
although  it  was  not  negotiated  until  after  maturity,  Seyfert  v.  Edison,  16 
Vroom  393  (1883). 

'Brenner  t;.  Gundersheimer,  14  Iowa  82  (1862).  * 

•Kracht  v.  Obst,  14  Bush  34  (1878). 

♦Austin  t;.  Boyd,  24  Pick.  64  (1835). 

*Emery  v.  Hobson,  62  Me.  578  (1873);  Colburn  v.  Averill,  30  Me.  810 
(1849) ;  Bickford  t;.  Gibbs,  8  Gush.  154  (1851).  The  rule  as  to  a  contempo- 
raneous guaranty  is  the  same,  Leonard  v.  Vredenburgh,  8  Johns.  29 ;  Bailey 
V.  Freeman.  11  Jb.  220;  D'Wolf  t;.  Rabaud,  1  Pet.  476;  Simons  v.  Steele,  36 
N.  H.  73;  Rogers  v.  Kneeland,  10  Wend.  218;  S.  C.,  13  lb.  114;  Leonard  v. 
Sweetzer,  16  Ohio  1  (1847). 

•Pelton  v.  Prescott,  13  Iowa  567  (1862). 

^Sheldon  v.  Horton,  43  N.  Y.  93  (1870).  But  a  new  promise  to  pay  an  old 
note,  except  as  a  ground  for  extending  the  Statute  of  Limitations,  requires 
a  fresh  consideration  to  support  it,  Gilmore  v.  Green,  14  Bush  772  (1879). 
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indorsement  by  a  third  person  at  the  time  of  the  delivery  of 
a  bill  or  note  is  supported  by  the  consideration  for  the  orig- 
inal promise,  nevertheless  if  such  indorsement  is  made  after 
delivery,  the  plaintiff  must  pr,ove  a  consideration  for  it.*  An 
indorsement  by  a  third  person  for  the  purpose  of  guarantee- 
ing a  bill  or  note  is  presumptively  contemporaneous  with  the 
making  of  the  instrument.*  But  where  it  is  shown  to  have 
been  made  after  the  delivery  of  the  instrument,  a  new  and 
independent  consideration  is  necessary  to  give  it  force.' 
Thus,  an  indorsement  by  a  wife,  at  her  husband's  death-bed 
and  on  his  request,  of  a  note  made  by  him  eighteen  months 
before,  without  any  fresh  consideration,  is  not  binding  upon 
her.*  Nor  will  a  subsequent  admission  by  such  an  indorser 
that  he  ha^  had  security  for  so  indorsing  be  sufficient  of  itself 
to  render  him  liable.* 

As  in  other  cases,  however,  the  consideration  to  be  a  valid 
one  need  not  move  directly  to  the  indorser  or  surety  signing 
an  instrument  after  its  delivery,  but  an  indorsement  of  this 
character  will  be  binding  upon  the  indorser  if  there  be  a 
sufficient  consideration  for  it  between  the  principal  debtor 
and  the  holder.*  But  it  is  held  that  the  surety  or  indorser 
must  be  cognizant  at  least  of  such  consideration,  and  will 
not  be  bound  by  an  indorsement  without  his  knowledge 

*Good  V.  Martin,  5  Otto  90  (1877).  So,  of  a  guaranty  indorsed  on  a  note, 
ii8  we  have  seen,  Leonard  v,  Vredenburgh/8  Johns.  29  (1811),  and  other  cases 
Hliove  cited.  Although  it  hns  since  been  held  that  such  guaranty  is  not 
itself  a  note  and  must  express  the  consideration  in  order  to  comply  with 
the  SUlute  of  Frauds,  Hall  v.  Farmer,  5  Denio  484  (1848). 

*Benthall  v.  Judkins,  13  Mete.  265  (1847). 

•Grossman  v.  May,  68  Ind.  242  (1879) ;  Williams  v.  Williams,  67  Mo.  661 
(1878).  So,  a  guaranty  given  after  making  the  note  or  bill,  Bebee  v.  Moore, 
3  Mclean  387  (1844);  Pfeiffer  v.  Kingsland,  25  Mo.  66  (1857);  Green  v. 
Jones,  7  Jones  581  (1860) ;  Green  t;.  Thornton,  4  lb.  230;  Joslyn  v.  Collinson, 
26  111.  61  (1861).  And  a  prior  promise  by  the  maker  to  give  such  guaranty 
or  indorsement  to  the  subsequent  indorsee  will  not  suffice,  Howard  v.  Jones, 
10  Mo.  App.  81  (1881). 

•Sawyer  v.  Fernald,  59  Me.  500  (1871);  Mecorney  v.  Stanley,  8  Gush.  85 
(1851);  Union  Bank  v.  Willis,  8  Mete.  504;  Benthall  v.  Judkins,  supra; 
Tenney  v.  Price,  4  Pick.  885  f  1826) ;  Stone  v.  White,  8  Gray  589  (1857). 
In  like  manner  a  guaranty  inaorsed  after  delivery  of  the  note  requires  for 
its  validity  a  fresh  consideration,  Ware  v.  Adams,  24  Me.  177  (1844). 

•Tenney  v.  Price,  7  Pick.  243  (1828). 

•Gay  V.  Mott,  43  Ga.  252  (1871) ;  Grawford  v.  Shaw,  18  Ind.  495  (1862). 
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made  in  consideration  of  an  agreement  for  further  time  be- 
tween the  maker  and  payee.^ 

The  signature  of  .a  co-maker  likewise  after  the  delivery  of 
a  bill  or  note  requires  a  fresh  consideration.^  And  this  must 
be  proved  by  the  holder  to  entitle  him  to  recover  against 
such  co-maker.^  So,  a  contract  of  suretyship,  made  after 
delivery  of  the  paper  to  the  payee,  requires  a  new  considera- 
tion.* But  a  previous  agreement  to  furnish  such  surety  or 
indorser  is  a  sufficient  consideration.*^  Although,  as  we  have 
seen,  this  agreement  should  be  known  to  the  person  signing 
or  indorsing  as  surety.  So  an  agreement  made  at  the  execu- 
tion of  a  note,  that  the  surety  would  afterwards  sign  it,  will 
support  the  subsequent  contract  of  the  surety  without  fresh 
consideration.*  And  it  has  been  held  in  a  recent  case,  that 
a  promise  by  the  maker  of  a  note  that  another  person  should 
sign  it,  made  to  a  person  taking  the  note  for  valuable  con- 
sideration on  the  strength  of  such  promise,  will  support  the 
promise  of  such  third  person  made  two  years  afterward, 
although  he  had  no  knowledge  of  the  maker's  agreement 
with  the  payee  for  his  signature ;  the  question  whether  such 
act  amounted  to  an  authority  for  or  a  ratification  of  the 
maker's  promise  being  left  as  a  question  of  fact  to  the  jury.^ 

§  447.  Consideration — To  Whom  Given. — Although  com- 
mercial paper,  like  other  contracts,  must  be  supported  by  a 
legal  consideration,  it  is  not  necessary  that  the  consideration 

*  Pratt  V.  Hedden,  121  Mass.  116  (1876).  The  consideration  or  motive  of 
the  promise  must  be  known  to  the  promisor,  Ellis  v.  Clark,  110  Mass.  892 
(1872). 

•Green  v.  Shepherd,  5  Allen  589  (1863);  Clopton  v.  Hall,  51  Miss.  482 
(1875). 

•Green  v.  Shepherd,  supra, 

*  Briggs  V.  Downing,  48  Iowa  550  (1878) ;  Clark  v.  Small,  6  Yerg.  418  (1834). 
Where  the  contract  on  which  the  note  was  given  was  about  to  be  rescinded 
for  fraud,  and  was  re-affirmed  upon  the  surety  afterward  signing  the  note, 
such  re-affirmance  is  sufficient  consideration  to  hold  the  surety,  Harwood  «. 
Johnson,  20111.  867(1858). 

*Moies  V.  Bird,  11  Mass.  436  (1814). 

•McNaught  V.  McClaughry,  42  N.  Y.  22  (1870);  Williams  v.  Perkins,  21 
Ark.  18  (i860).  Although  the  maker  knew  nothing  of  the  agreement, 
Hawkes  v.  Phillips,  7  Gray  284  (1856). 

'Harrington  v.  Brown,  77  N.  Y.  72  (1879). 
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should  be  one  moving  to  the  party  himself.  Thus,  a  consid- 
eration to  one  of  two  joint  makers  is  sufficient  to  bind  both.* 
So,  a  joint  note  may  be  supported  by  debts  due  the  joint 
payees,  jointly  and  severally.*  So,  a  note  may  be  given  to 
the  seller's  wife  for  real  estate  purchased,  but  in  such  case  it 
is  not  enforceable  as  a  security  by  way  of  vendor's  lien.'* 

In  some  States  a  note  may  be  given  to  a  public  officer  for  the 
consideration  of  a  debt  due  to  the  public  or  to  the  State ;  for 
instance,  a  note  to  a  district  attorney  for  a  judgment  rendered 
against  the  maker  on  a  forfeited  recognizance  ;*  or  to  a  county 
treasurer  in  payment  of  a  sentence  of  fine  and  costs.*  But  it 
has  been  held  that  a  note  given  to  a  magistrate  for  a  fine 
imposed  by  him  on  the  maker  is  without  consideration.* 
And  so,  likewise,  a  note  given  to  a  public  officer  for  a  claim 
of  the  State  against  the  maker  for  tolls,  fines,  &c.;'  or  to  a 
city  treasurer  for  taxes  due  to  the  city  is  without  sufficient 
consideration.* 

Where  a  draft  is  purchased  by  an  agent  for  his  principal 
and  indorsed  simply  for  the  purpose  of  transfer  to  the  prin- 
cipal the  indorsement  is  without  consideration,  and  the  in- 
dorser  is  not  liable  as  such  to  his  principal.*  And  where  a 
note  is  transferred  in  this  way,  the  principal  taking  it  by 
indorsement  from  his  agent  is  not  a  bona  fide  holder  for 
value,  but  stands  in  the  same  position  as  his  indorser  as  to 
prior  parties  and  equities.*^    So,  where  one  of  two  joint 

'Hoxie  V  Hodges,  1  Oreji:on  251  (1859).  A  joint  note  implies  a  joint  con- 
tfideratioii,  Kinsumn  v.  Birdsall,  2  E.  D.  Smith  395  (1854). 

•Hapgood  V.  Policy,  85  Vt.  649  (1863). 

•Rutland  v,  Brister,  53  Mias.  683  (1876). 

♦Livingstone  v.  Hastie,  2  Gaines  246  (1804). 

*Joy  V.  Phillips.  29  Me.  255  (1848).  But  see,  contra,  as  to  a  note  given 
voluntarily  after  imprisonment  anil  as  a  condition  of  release,  Rollins  v. 
Latdiurt,  74  lb.  218  (1882).  So,  a  note  to  the  town  treasurer  for  penalties  due 
to  the  town  for  violation  of  the  liqtior  laws  is  unlawful  and  void,  Kendrick 
t.  Crowell,  38  lb.  42  (1854). 

•Kinsbury  v.  Ellis,  4  Gush.  578  (1849). 

'Hunter  v.  Field.  20  Ohio  340  (l»^l).  But  a  note  to  the  county  ordinary, 
in  Georgia,  for  a  liquor  liceuae,  which  the  maker  should  have  paid  in  cash, 
has  heen  held  valid,  County  of  Appling  v.  Mc Williams,  69  Ga.  840  (1883). 

■Crowell  I!.  Osb(»rne,  14  Vroom  335  (1881). 

•Byere  v.  Harris,  9  Heisk.  652  (1872). 

"Rickle  V.  Dow,  39  Mich.  91  (1878). 
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vendors  of  land,  acting  for  himself  and  as  agent  for  the 
other,  takes  a  note  in  payment  and  transfers  it  by  indorse- 
ment to  the  other,  such  indoreee  is  not  a  bona  fide  holder  for 
value  to  the  exclusion  of  a  defense  arising  out  of  the  fraud 
of  his  partner  and  agent.^ 

§  448.  Adequacy — When  Necessary — Evidence  of  (Stood 
Faith. — Although  a  sufficient  .and  valuable  consideration  is 
necessary,  as  we  have  seen,  to  negotiable  instruments,  it  is 
not  necessary  that  such  consideration  should  be  adequate  or 
equal  in  value  to  the  amount  of  the  promise,  and  inadequacy 
alone  constitutes  no  defense  to  the  instrument*  Thus,  a  note 
for  $10,000  to  a  housekeeper,  in  consideration  of  services  ren- 
dered, will  be  binding  upon  the  maker,  although  the  amount 
greatly  exceed  the  value  of  the  services.'  A  distinction  is 
to  be  observed  in  this  regard  between  considerations  in 
money  and  considerations  of  other  character,  such  as  ser- 
vices, property  sold,  agreement  to  do  or  abstain  from  certain 
actions.  In  the  latter  case  it  is  said  that  the  slightest  consid- 
eration will  support  a  promise  to  pay  the  largest  amount.  In 
the  case  of  a  money  consideration,  however,  the  consideration 
will  support  a  promise  only  to  the  extent  of  the  money  form- 
ing the  consideration.* 

The  inadequacy  of  the  consideration,  in  the  sense  here 
employed,  is  not  material,  unless  the  good  faith  of  the  trans- 
action is  impeached.*  It  is,  however,  often  an  important 
element  in  determining  whether  the  holder  of  an  instrument 
is  a  bona  fide  holder  for  value/  For  this  purpose  the  inade- 
quacy of  the  consideration  is  admissible  as  evidence  of  fraud 

» Kelly  t;.  Pember,  35  Vt.  183  (1862). 

•Byles  211;  Chitty  92;  1  Edwards  J  463;  1  Parsons  211;  1  Daniel  182; 
Morgan  v,  Richardson,  7  E>v8t  482;  Tye  v.  Gwynne,  2  Campb.  346;  Obbard 
V,  Betham.  M.  <fe  M.  483;  Tricky  v.  Larne,  6  M.  &  W.  278;  Cowee  v.  Cor- 
nell, 75  N.  Y.  91  (1878);  Miller  v.  McKenzie,  95  lb,  595  (1884).  Mere  in- 
adequacy will  not  support  a  plea  of  want  of  consideration,  Wheelock  v. 
Barney.  27  Ind.  462  (1867). 

•Earl  t;.  Peck,  64  N.  Y.  596  (1876). 

•Welles,  J.,  in  Sawyer  v.  McLouth,  46  Barb.  853  (1866). 

^Booker  v.  Booker,  29  Ohio  St.  1  (1876;  Heath  v.  Silverthorn  Mining,  Ac., 
Co.,  39  Wis,  146  (1875). 

•Lay  v.  Wissman,  36  Iowa  305  (1873). 
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to  be  passed  upon  by  the  jury.^  And  gross  inadequacy  is 
held  to  be  "  very  strong,  if  not  conclusive  evidence  of  mala 
fidez^^^  It  has  been  held  that  gross  inadequacy  of  considera- 
tion \b  prima  facie  notice  to  the  buyer  of  fraud  in  the  instru- 
ment, and  under  this  presumption  a  purchaser  for  $200  of 
paper  to  the  amount  of  $1,700  will  not  be  allowed  to  prove 
his  claim  as  a  bonafi^e  holder  in  bankruptcy.^ 

§  449,  CuiTency — Confederate  Notes — Advances. — Where, 
however,  a  note  was  payable  in  coin  worth  at  its  maturity  a 
premium  of  fifteen  per  cent,  the  release  after  maturity  of 
such  note  was  held  to  constitute  a  sufficient  consideration  for 
a  new  promise  to  pay  the  larger  amount  in  currency.*  So, 
a  note  for  the  currency  value  of  a  loan  in  gold  has  been  held 
to  be  supported  by  a  sufficient  consideration,  although  for  a 
much  larger  amount  than  the  nominal  value  of  the  gold. 
But  this  decision  seems  to  depend  on  a  State  statute  allowing 
the  payment  of  interest  at  any  rate  that  may  be  agreed  upon, 
however  high/  But  a  note  for  coin  containing  a  stipulation, 
that  if  it  is  not  paid  at  maturity,  judgment  shall  be  rendered 
for  the  value  of  the  coin  at  the  time  of  rendering  the  judg- 
ment, is  in  the  nature  of  a  penalty  and  cannot  be  upheld. 
The  judgment  in  such  case  was  rendered  for  debt  and  inter- 
est only."  Again,  if  a  note  is  made  for  a  larger  sum  than 
the  amount  of  the  debt,  because  of  its  being  payable  in  Con- 
federate currency,  this  has  been  held  in  Louisiana  to  consti- 
tute no  defense.^ 

The  note  may  be  given  for  advances  to  be  made  by  the 
payee,  and  such  consideration  is  valfd  and  sufficient,  although 
the  advances  do  not  equal  the  face  of  a  note  at  the  time  of  its 

"Green  v.  Lowry,  38  Ga.  548  (186^) ;  and  «ee  Georgia  Code  J{  2700,  2701. 

«De  Witt  V.  Perkins,  22  Wis.  474  (1868) ;  Murrav  v,  Beckwith,  48  111.  391 
(1868). 

Hn  re  Gomereall,  L.  R.  1  Ch.  Div.  137  (1876) ;  affirmed,  Jones  v.  Gordon, 
L.  R.  2  App.  Gas,  616  (1877). 

*  Smith  V,  McKinney,  22  Ohio  St.  200  (1871). 

•Cox  V,  Smith,  1  Nev.  161  (1865). 

•Hastings  v.  Johnson,  2  Nev.  190  (1866). 

^Williams  v.  Boozeman,  18  La.  An.  532  (1866). 
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maturity.*  A  maker  cannot,  however,  sell  his  own  note  for 
less  than  its  face  and  thereby  bar  himself  from  the  defense  of 
want  of  consideration.* 

§  450.  Property  Purchased — Bad  Title — Quality. — Where 
a  note  or  bill  is  given  in  payment  for  property  purchased, 
the  seller's  title  to  the  property,  as  well  as  the  value  or  worth- 
lessness  of  the  property  itself,  sometimqp  comes  into  question 
as  affecting  the  suflSciency  of  the  consideration  and  the  valid- 
ity of  the  promise.  Thus,  if  a  note  is  given  for  the  pur- 
chase of  lands,  the  title  to  which  is  not  in  the  payee  but  in 
the  United  States  government,  the  note  is  without  considera- 
tion.^ This  is  true  of  such  a  note,  although  the  land  in 
question  may  have  been  conveyed  to  the  maker  of  the  note 
with  covenants  of  warranty.  Although  it  is  said  that  the 
damages  for  breach  of  the  covenant,  if  it  was  part  of  the 
consideration  for  the  note,  may  be  available  to  reduce  the 
amount  of  recovery  on  the  note.*  It  is  said,  however,  by 
Professor  Parsons  that  the  sale  of  land  to  which  the  payee 
has  no  title,  will,  in  the  absence  of  fraud,  constitute  a  suffi- 
cient consideration  for  a  note  to  him  for  the  purchase-money, 
and  this  view  is  supported  by  some  authority/  But  it  has 
been  held  in  Massachusetts  that  a  note  given  to  a  married 
woman  in  consideration  of  a  deed  of  land  by  her,  which  was 
void  on  account  of  her  coverture,  is  without  consideration ; 
even  though  the  purchaser  had  possession  of  the  land,  and 

'  Lanata  v.  Bayhi,  31  La.  An.  229  (1879). 

«Mu88elman  v.  McElhenny,  23  Ind.  4  (1864). 

'Scudder  v.  Andrews,  2  McLean  464  (1841).  So,  where  the  title  totally 
failed  by  reason  of  a  subsequent  sale  under  an  earlier  judgment,  no  recov- 
ery was  allowed  on  the  note  given  for  the  purchase-money,  Frisbee  v.  Hofi- 
nagle,  11  Johns.  60  (1814).  So,  in  case  of  failure  by  reason  of  the  cov- 
erture of  the  grantor  rendering  the  deed  void,  Fowler  v.  Shearer,  7  Mass.  22 
(1810).  In  this  case  the  deed  contained  covenants,  but  the  grantor  was  not 
liable  on  them.  So,  too,  Knapp  v.  Lee,  3  Pick.  452  (1826),  the  deed  contain- 
ing a  covenant  of  warranty,  but  the  vendor  having  died  insolvent  and  the 
purchaser  having  suffered  an  eviction. 

*Ck)ok  V.  Mix,  11  Conn.  432  (1836). 

»1  Parsons  210;  Perkins  v.  Bumford,  8  N.  H.  522  (1826).  Especially  if  the 
purchaser  be  in  possession  without  an  eviction,  Hoy  t;.  Taliaferro,  8  Sm.  & 
M.  727  (1847) ;  or  if  there  be  a  covenant  of  warranty  and  no  fraud,  Young 
V.  Triplett.  5  Litt.  247  (1824);  Lloyd  v.  Jewell,  1  Me.  360  (1821);  or  if 
there  be  a  covenant  of  warrantv  and  no  eviction,  Vining  v.  Leeman,  45  111. 
24S  (19(7),  overruling  SlHck  v.  McLigan,  15  lb  242  (1853). 
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had,  while  in  possession,  cut  wood  upon  it  equal  in  value  to 
the  purchase-money  for  which  the  note  was  given.* 

If  a  note  is  given  for  the  purchase  of  goods  which  are 
al)solutely  without  value,  it  is  without  consideration.*  The 
contrary  was  held,  however,  in  the  case  of  a  note  given  for 
decayed  mulberry  trees  sold  to  the  maker,  which  were  of  no 
market  value  by  reason  of  the  decay.  But  in  this  case  the 
property  purchased  was  still  admitted  to  have  a  value.^  So, 
a  note  given  for  the  purchase  of  a  lottery  ticket,  which  was 
rumored  to  have  drawn  a  prize,  but  had  actually  drawn  a 
blank,  the  drawing  being  not  yet  published  and  the  lottery 
being  authorized  by  law,  was  held  to  be  upon  suflScient  con- 
sideration.^ But  a  check  given  in  a  frolic  for  a  watch  worth 
but  a  twentieth  part  of  the  face  of  the  check,  which  the 
maker  of  the  check  offered  to  return  at  the  time  of  the  trial, 
is  without  consideration.*  On  the  other  hand,  a  note  given 
for  a  policy  of  insurance  in  an  insolvent  company,  not  then 
known  to  be  insolvent,  is  valid.* 

§  451.  Void  Patent — Notes  Exchanged — Fraudulent  In- 
voice.— If  a  note  is  given  for  the  purchase  of  a  patent  right 
which  is  void,  it  will  not  be  binding  upon  the  maker  for 

'Fowler  v.  Shearer,  7  Mass.  22  (1810);  Warner  v.  Crouch,  14  Allen  163 
(1867). 

•Sill  V.  Rood.  15  Johns.  230  (1818) ;  Arnold  ti.  Wilt,  86  Ind.  367  (1882) ;  or 
worthless  mining  stock,  Snyder  v.  Hargus,  26  Kans.  416  (1881).  And  it  need 
not  be  shown  that  the  goods  were  returned,  Shepherd  v.  Temple,  3  N.  H. 
455  (1826).  Although  if  it  have  any  value,  there  should  be  at  least  an  offer 
t»  return  it,  Perley  v.  Balch,  23  Pick.  283  (1839).  But  in  Reed  v,  Prentiss, 
1  N.  H.  174  (1818),  recovery  was  had  on  such  a  note,  in  the  absence  of  war- 
ranty and  of  fraud. 

'Johnson  v.  Titus,  2  Hill  606  (1842).  In  this  case  Gowen,  J.,  quotes  with 
approval  from  Perley  v.  Balch,  23  Pick.  286 :  "  If  a  chattel  mortgage  be  of 
no  value  to  any  one,  it  cannot  be  the  b^isis  of  a  bargain ;  but  if  ic  be  of  any 
value  to  either  party,  it  may  be  a  good  consideration  for  a  promise.  If  iUis 
beneficial  to  the  purchaser,  he  certainly  ought  to  pay  for  it.  If  it  be  a  loss 
Uxthe  seller,  he  is  entitled  to  remuneration  for  his  loss."  To  this  Cowen,  J., 
adds:  "There  is  something  which  the  vendor  may  be  said  to  part  with,  of 
some  value  to  him,  however  worthless  to  the  defendant."  See,  too,  Welch 
V.  Carter,  1  Wend.  185;  Wright  v.  Hart,  18  lb.  454. 

'Barnum  v.  Barnum,  8  Conn.  469  (1831).  In  the  words  of  Daggett,  J.,  in 
this  case:  "This  ticket  was,  at  the  time  of  the  sale,  worth  its  original 
price,  and  probably  would  have  then  sold  for  that  sum.  There  was  a  bene- 
fit to  the  promisor,  and  that  is  always  a  good  consideration." 

^Keller  v.  Holderman,  11  Mich.  248  (1863). 

^Lester  v.  Webb,  5  Allen  569  (1863). 
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want  of  consideration.*  So,  also,  a  note  for  a  license  to  sell 
a  patented  article  manufactured  under  a  void  pate.nt.*  But 
in  Vermont  the  fact  that  a  patent  is  both  useless  and  void,  is 
held  to  be  merely  a  partial  failure  of  consideration  and  as 
such  no  defense  to  a  note  given  for  that  consideration.'  If, 
however,  a  note  be  given  for  an  interest  in  a  valid  patent, 
it  will  be  good  notwithstanding  any  inadequacy  in  the  value 
of  the  patent;*  and  even,  it  has  been  held,  although  the 
patent  have  no  value.*  Many  authorities  hold,  however,  that 
a  note  given  for  the  purchase  of  a  useless  patent  is  without 
consideration,*  even  though  the  patent  was  thought  to  be 
good  at  the  time  of  the  sale.*^  And  in  such  case  the  maker 
may  avail  himself  of  the  want  of  consideration  without  oflfer- 
ing  to  rescind  the  sale.*  The  renewal  of  a  note  given  for  a 
worthless  patent  has  no  better  consideration  to  support  it 
than  the  original  note.*  In  all  such  cases  the  question  of 
worthlessness  and  consequent  failure  or  want  of  consideration 
is  one  of  fact  for  the  jury  to  determine.*® 

*Van  Oitrand  v.  Reed,  1  Wend.  225;  Jolliffe  v.  Collins,  21  Mo.  338  (1855) ; 
Dunbar  v,  Marden,  13  N.  H.  317  (1842) ;  National  Bank  v.  Peck.  8  Kana.  661 
(1871) ;  Snyder  v.  Kurtz.  61  Iowa  593  (1883).  So,  Dickinson  v.  Hall,  14  Pick. 
217  (1833),  notwitlistanding  a  covenant  of  title.  Shaw,  C.  J.,  sayinjjf  that  the 
consideration  was  "  not  a  mere  covenant,  but  the  conveyance  of  a  patent 
right,"  and  notwithstanding  the  vendor's  belief  in  the  validity  of  the  patent. 
So,  too,  although  the  sale  of  the  patent  included  a  covenant  warranting  '*  all 
the  right  and  privilege  conveyed,"  Bliss  v.  Negus,  8  Mass.  46  (1811);  and 
alUiough  certain  materials,  <&c..  were  included  in  the  sale,  useful  only  for 
work  under  the  patent,  lb.  And  it  has  been  held  in  Indiana  that  an  assign- 
ment of  patent  and  a  note  given  therefor  are  both  void,  if  the  assignment 
be  not  recorded,  as  required  by  the  Act  of  Congress,  Higgins  v.  Strong.  4 
Blackf.  182  (1836);  McFall  v.  Wilson,  6  lb.  260;  Mullikin  v.  Latchem,  7  lb, 
136 ;  Louden  v.  Birt,  4  Ind.  56^).    But  see,  corUra,  McKernan  t;.  Hite,  6  Ind.  428. 

•  Wilson  V.  Hentges,  10  Cent.  L.  J.  56  (Minn.  1879). 

■Williams  v.  Hicks,  2  Vt.  36  (1829).  And  it  has  been  held  that  money 
paid  for  a  void  patent,  both  parties  being  innocent  of  all  fraud,  cannot  be 
recovered  by  the  purchaser,  Taylor  v.  Hare.  4  Bos.  &  P.  260.  In  this  case, 
however,  the  purchaser  had  paid  for,  and  had  the  use  of,  the  patent  for  seven 
years. 

*Nash  V.  Lull,  102  Miiss.  60  (1869). 

*  Myers  v.  Turner,  17  111.  179  (1855). 

•Mooklar  v.  Lewis,  40  Ind  1  (1872);  Rowe  v.  Blanchard,  18  Wis.  441 
(1864) ;  Bierce  v.  Stocking,  11  Gray  174  (1858) ;  Clough  v.  Patrick,  37  Vt 
423  (1865). 

^  Lester  v.  Palmer,  4  Allen  145  (1862). 

•Moore  v.  Moore,  39  Iowa  461  (1874). 

•Geiger  v.  Cook,  3  Watts  &  S.  266  (1842). 

"Benton  «.  Kline,  42  Mo.  97  (1867). 
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Where  a  note  is  given  for  the  purchase  of  other  notes,  the 
consideration  is  a  sufficient  one,  whether  the  notes  purchased 
are  afterwards  paid  or  not.^  So,  if  a  bill  be  accepted  for 
honor  in  consideration  of  an  assignment  to  the  acceptor  of  a 
bill  of  lading,  which  proved  to  be  fraudulent  and  of  little 
value,  this  is  still  a  legal,  though  it  may  be  an  inadequate, 
consideration  ;  and  the  acceptor  cannot  avail  himself  of  the 
defense  at  suit  of  a  bona  fide  holder  for  value.* 

§  452.  Adequacy — How  it  Affects  Indorsement. — The  rule 
as  to  adequacy  of  consideration,  applied  already  to  bills  and 
notes,  extends  also  to  the  contract  of  indorsement.*  And 
inadequacy  of  consideration  is  no  ground  for  avoiding  the 
transfer  of  a  note  or  bill  otherwise  valid.*  So,  too,  a  broker 
may  transfer  commercial  paper  for  less  than  its  face,  and  the 
indorsee,  taking  it  without  knowledge  of  the  character  of  the 
indorser  as  an  agent  for  the  maker,  will  not  be  aflFected  by 
the  statute  against  usury .^ 

The  amount  paid  for  a  transfer  by  indorsement  is  not,  in 
the  absence  of  other  defense,  the  measure  of  recovery  on  a 
note  ;•  although  between  the  immediate  parties  to  an  indorse- 
ment only  the  amount  paid  to  the  indorser  can  be  recovered 
against  him.'  It  may  now  be  regarded  as  an  established  rule 
of  commercial  law  that  a  purchaser  of  commercial  paper  at 
a  discount  from  its  nominal  value,  having  no  knowledge  of 
existing  defenses,  is  not  a  bona  fide  holder  for  value  beyond 
the  amount  actually  paid  by  him,  but  is  only  protected 
against  such  defenses  to  the  extent  of  the  consideration  paid 

'  Padford  v.  Padford,  68  III.  210  (1873).  N 

•Kelly  V,  Lynch,  22  Cal.  661  (1863). 

•Roark  v.  Turner,  29  Ga.  455  (1859). 

*  Brown  v.  Penfield,  36  N.  Y.  473  (1867) ;  City  Bank  of  New  Haven  t;.  Per- 
kins, 29  N.  Y.  654  (1864).  And  the  holder  of  a  promissory  note  may  bring 
an  it  on  it  in  his  own  name,  for  the  use  of  the  real  party  in  interest,  even 
without  his  knowledge  or  consent.  Gage  v.  Kendall,  15  Wend.  640  (1836). 

*Taylor  v.  Bruce,  Gilm.  42  (1820). 

•Lee  V.  Pile,  37  Ind.  107  (1871). 

'Ingalls  V.  Lee,  9  Barb.  647  (1850) ;  Braman  v.  Hess,  13  Johns.  52  (1816) ; 
Fant  V.  Miller,  17  Gratt.  77  (1866).  But  see,  contra.  National  Bank  v.  Green, 
83  Iowa  140  (1871). 
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by  him.*  And  where  the  purchaser  of  a  bill  or  note  has 
only  paid  part  of  the  amount  before  receiving  notice  of 
fraud  affecting  it  in  the  hands  of  the  seller,  and  afterwards 
pays  the  balance,  he  will  only  be  protected  against  the  de- 
fense of  fraud  as  a  bona  fide  holder  for  value  to  the  extent 
of  the  amount  paid  by  him  before  receiving  notice  of  the 
fraud."  So,  where  negotiable  paper  is  given  as  collateral  for 
a  loan,  the  taker  is  only  a  holder  for  value  to  the  amount 
loaned ;'  or  to  the  amount  secured,  if  it  be  given  as  collateral 
for  an  indorsement  to  be  made;*  or,  if  for  moneys  to  be  ad- 
vanced, only  to  the  extent  of  the  advances  made.^ 

It  has  been  held^  on  the  contrary,  however,  that  a  purchaser 
of  commercial  paper  at  a  discount,  with  no  notice  of  fraud  in 
it,  may  recover  the  face  of  the  paper.*  So,  too,  of  one  who 
takes  such  paper  in  good  faith  as  collateral  for  a  smaller  sum 
due.''  And  where  a  bank  has  discounted  a  note  at  a  usurious 
rate  of  interest  and  the  indorser  afterward  taTces  it  up  at  its 

*1  Parsons  191;  Edwards  t;.  Jones,  7  C.  &  P.  633;  S.  C,  2  M.  &  W.  413; 
Wiffen  V.  Rnbert8,  1  Esp.  261;  Jones  v.  Hibbert,  2  Stark.  204;  Simpson  v. 
Clark,  2  C.  M.  &  R.  342;  Holcomb  v.  Wyckotf,  6  Vroom  35  (1870) ;  Allaire 
V.  Hartshorne,  1  Zab.  665  (1847);  Duncan  v.  Gilbert,  5  Dut^b.  527  (1862); 
DresJser  v.  Missouri  &  Iowa  Ry.  Co.,  93  U.  S.  92  (1876);  Nasb  v.  Brown, 
Cbitty  89  n.;  Colliger  v.  Francis,  2  Baxt.  422  (1873);  Pettv  v.  Hannum, 
2  Humph.  102  (1840);  Holeman  v.  Hobson,  8  lb,  127  (1847);  Betbune  v. 
McCrary,  8  Ga.  114  (1850).  See,  too,  Brown  v.  Mott,  7  Johns.  361  (1811); 
Bailv  V.  Smith,  14  Ohio  St.  402  (1863).  So,  too,  Sweet  u.  Chapman,  7  Hun 
576  (1876),  Noxon,  J.,  saying  that  a  note  delivered  in  violation  of  a  condi- 
tion on  which  it  was  to  take  effect,  *' cannot  be  rendered  valid  b^'  a  sale  to 
a  bona  fide  purchaser  at  a  rate  of  interest  exceeding  seven  per  cent."  To 
the  same  effect,  see  De  Witt  v.  Perkins,  22  Wis.  473  (1868),  where  the  amount 
paid  by  the  indorsee  was  merely  nominal,  and  there  was  no  recovery,  the 
note  being  originally  without  consideration.  See,  too,  Clark  v.  Sisson,  22  N. 
Y.  312  (1860) ;  Bossange  v.  Ross,  29  Barb.  676  (1859).  But  see,  contra,  Sully 
V.  Goldsmith,  32  Igwa  397  (1871). 

•Dresser  v.  Missouri,  Ac  ,  Ry.  Co..  93  U.  S.  92  (1876) ;  Crandell  v.  Vickery, 
45  Barb.  156;  Weaver  v,  Barden,  49  NT.  Y.  291. 

•Stoddard  v.  Kimball,  6  Cush.  469  (1850);  Chicopee  Bank  v.  Chapin,  8 
Mete.  40  (1844) ;  Exchange  Bank  v.  Butner,  60  Ga.  654  (1878) ;  Ga.  Code  { 
2788;  Grant  v,  Kidwell,  30  Mo.  455  (1860). 

*Williams  v.  Smith,  2  Hill  301  (1842). 

"Hubbard  v,  Chapin,  2  Allen  328  (1861).  In  like  manner  an  accommoda- 
tion maker  is  in  8i;ich  case  liable  to  the  extent  only  of  the  money  advanced 
by  the  plaintiff,  Gordon  t;.*Boppe,  55  N.  Y.  665  (1874). 

•Lay  V.  Wissman,  36  Iowa  305  (1873).  And  as  such  bona  fide  holder,  he 
takes  the  note  independent  of  a  defense  of  payment  made  to  his  assignor, 
Schoen  v.  Houghton,  50  Cal.  528  (1875). 

'Smith  v.  Hiscock,  14  Me.  449  (1837). 
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maturity,  he  is  a  bona  fide  holder  for  value,  notwithstanding 
the  taint  of  usury  in  the  title  of  the  bank.^  And  in  like 
manner  an  iudorser  for  the  maker's  accommodation,  who 
purchases  a  note  at  its  maturity  for  one-half  of  the  amount 
of  its  face  from  a  bona  fide  holder  for  value,  can  recover  the 
whole  amount  against  the  maker  in  the  absence  of  other 
defense  to  the  note.* 

§  453.  Consideration — ^Love  and  Affection. — A  maker  can- 
not make  a  gift  of  his  own  note  or  bill  without  other  con- 
sideration than  mere  love  or  friendship,  and  such  a  gift,  at 
least  inter  vivoSy  furnishes  no  consideration  for  the  paper. 
It  is  therefore  not  enforceable  against  the  maker.*  Neither 
is  natural  aflfection  a  sufficient  consideration  for  commercial 
paper.*  Thus,  a  note  given  to  the  maker's  mother  for  her 
support  is  without  consideration  and  not  binding  upon  the 
maker.^  So,  a  father's  affection  for  his  son  is  no  sufficient 
consideration  for  a  note  to  him.*  And  even  the  necessaries 
which  have  been  furnished  to  an  indigent  father  form  no 
consideration  for  a  note  by  the  son.^  So,  acts  of  kindness 
and  hospitality  which  have  been  rendered  gratuitously  foriu 
no  consideration  for  a  subsequent  note.'  So,  a  check  intended 
for  a  gift  of  the  fund  on  which  it  is  drawn  is  incomplete 
until  its  acceptance  or  payment,  and  is  revoked  by  the  death 

•National  Bank  of  Gloveraville  «.  Wells,  15  Hun  51  (1878). 

«Fowler  v.  Strickland,  107  Mass.  562  (1871). 

•Byle8l26;  Chitty89;  Milnesv.Dawson.S  Exch.948;  Hill  v. Wilson, L.R. 
8  Ch.  App.  894  (1873).  But  see  Hollidav  v.  Atkinson,  5  B.  &  C.  601 ;  S.  C,  8 
D.  &  R.  163 ;  Woodbridge  v.  Spooner,  3  B.  &  Aid.  235  ;  Tate  v.  Hibbert,  2  Ves. 
Jr.  111.  This  rule  applies  also  to  an  indorsement  for  the  purpose  of  gift, 
Eiwton  V.  Pratchett,  1  C.  M.  <fe  R.  798;  S.  C,  3  Dowl.  472;  S.  C,  2  C.  M.  &  R. 
542. 

*A  raere  gift  is  not  a  sufficient  consideration,  Byles  127 ;  Chitty  86 ;  Hol- 
liday  v,  Atkinson,  5  B.  &  C.  501;  Arnold  v.  Franklin,  3  Bradw.  141  (1878) ; 
Johnwn  V.  Griest.  85  Ind.  503  (1882) ;  Mullen  v.  Rutland,  55  Vt.  77  (1883) ; 
Rice  V.  Rice.  68  Ala.  216  (1880).  Although  intended  to  rectify  an  inequality 
in  the  maker's  will,  West  v.  Gavins,  74  Ind.  2B5  (1881 ).  Nor  although  relied 
on  as  asi^ets  by  the  donee,  e.  g.  a  note  to  aid  a  church  "  in  its  publishing 
interest/'  Foust  v.  Board  of  Publication,  8  B.  J.  Lea  552  (1881). 

•Kirkpatrick  v.  Taylor,  43  111.  207  (1867). 

•Fink  ».  Ck)x,  18  Johns.  145  (1820). 

'Edwards  v.  Davis,  16  Johns.  282  (1819). 

•Hamor  v.  Moore,  8  Ohio  St.  239  (1858). 
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of  the  drawer  before  such  payment  or  acceptance/  So,  if  a 
guaranty  be  transferred  for  a  consideration  of  love  and  affec- 
tion merely,  the  assignee  would  not  be  a  holder  for  vahie 
under  a  statute  authorizing- such  assignees  to  bring  suit  in 
their  own  name/  And  a  note  which  is  itself  only  a  gift,  can 
form  no  sufficient  consideration  for  any  part  of  a  larger  note 
substituted  for  it/ 

It  has  been  held,  however,  in  England  that  the  surrender 
of  a  note  originally  given  to  the  child  of  a  friend  as  a  gift 
constitutes  a  sufficient  consideration  for  a  renewal  of  the 
note,  so  far  at  least  as  to  be  binding  on  the  maker's  estate 
prior  to  legacies  contained  in  his  will/  Where  a  note  is 
given  by  a  child  or  heir  as  mere  evidence  of  advancements 
made  to  him,  it  cannot  be  enforced  against  the  maker,  and  if 
a  note  in  anything  more  than  form,  is  without  consideration/ 

§  454.  Donatio  Causa  Mortis. — Gifts  of  a  note  or  bill  to  take 
effect  at  the  giver's  death  are  not  infrequent,  and  such  gift 
may  sometimes  be  supported  as  a  donatio  causa  mortis.  But  a 
note  made  for  the  support  of  the  maker's  wife  after  his  death 
is  without  consideration,  and  is  not  binding  on  the  maker's 
estate.*  Neither  is  a  note  given  by  a  soldier  to  his  brother 
to  be  delivered  to  their  mother,  if  the  maker  should  not 
return  from  the  army/  Nor  a  note  given  during  the  maker's 
sickness  to  take  effect  on  his  death/'  So,  a  note  to  a  daughter 
for  the  love  and  affection  borne  her  by  the  maker,  payable 
at  his  death,  is  without  consideration,  and  is  not  valid  as  a 
donatio  catLsa  morpis^    So,  a  note  purporting  to  be  for  value 

*  Simmons  t;.  Cincinnati  Sav.  Soc,  31  Ohio  St.  457  (1877) ;  Hewitt  v.  Kaye, 
L.  R.  6  Eq.  198  (1868) ;  Second  Nat.  Bank  v.  Williams,  13  Mich.  282  (1865). 

*  Van  Derveer  v.  Wright,  6  Barb.  547  (1849). 
•Copp  V.  Sawyer.  6  N.  H.  386  (1833). 
*Daw8on  v,  Kearton,  3  Sm.  &  Giflf.  186  (1856). 

*  Hardin  v,  Wright,  32  Mo.  452  (1862) ;  Harris  v.  Harris,  69  Ind.  181  (1879) ; 
Peabody  Guardian  v,  Peabody.  69  Ind.  556  (1877). 

*  Whitaker  v,  Whitaker,  52  N.  Y.  368  (1873). 

^Sheldon  v.  Button,  5  Hun  110  (1875).  See,  too,  Irish  v.  Nutting,  47  Barb. 
870  (1867). 

•Flint  v.  Pattee,  33  N.  H.  520  (1856). 

•Holley  tJ.  Adams,  16  Vt.  206  (1844).  Or  to  a  niece  for  "services"  ac- 
knowledged but  never  perfortned,  Forbes  v,  Williams,  15  Bradw.  305  (1884) ; 
Smith  V.  Kittridge,  21  Vt.  238  (1849). 


DONATIO   CAUSA   MORTIS.  15 

received,  given  by  the  maker  before  his  death  to  the  wotnan 
whom  he  expected  to  marry,  if  he  lived,  is  without  consid- 
eration.^ And,  in  a  similar  case,  a  note  left  in  a  sealed 
envelope  to  provide  for  her  in  case  anything  happened  to 
him,  is  also  without  consideration.*  So,  too,  a  draft  sent  in 
a  letter  to  the  payee  in  view  of  the  drawer's  death,*  or  a 
note  by  a  father  to  his  son  for  his  share  of  his  estate,*  or  to 
equalize  testamentary  provisions  made  for  his  children.* 
And  a  note  made  by  a  son  to  his  father,  intended  to  be  paid 
after  the  father's  death  and  indorsed  by  him,  and  left  with 
his  daughter  for  distribution  after  that  event,  being  itself 
without  consideration,  forms  no  consideration  for  a  note  given 
by  the  father  to  siich  son.*  So,  a  note  given  to  one  of  his 
children,  to  be  used  after  his  death  in  certain  designated 
charities,  is  without  consideration  and  not  binding  on  the 
maker's  estate.'^  But  where  a  note  was  given  partly  for 
other  considerations,  as  for  services  rendered,  and  partly  to 
equalize  the  distribution  of  the  maker's  estate,  it  will  be 
good  as  to  the  former,  although  without  consideration  as  to 
the  latter.' 

In  Louisiana  it  seems  that  a  check  may  be  the  subject  of 
a  gift  by  the  drawer  of  it  and,  being  regarded  as  equivalent 
to  cash,  will  not  be  revoked  by  his  death  before  its  payment.* 
And  it  has  been  held  in*  an  early  case  in  Massachusetts,  that 
a  note  executed  by  the  maker  for  the  purpose  of  a  legacy 
and  left  in  escrow  to  be  delivered  after  his  death,  is  binding 
upon  his  estate.^®    A  note  or  bill  may,  indeed,  be  made  the 

> Raymond  v.  Sellick,  10  Conn.  480  (1835). 

'Warren  v.  Durfee,  126  Mass.  338  (1879). 

•Harris  v.  Clark,  3  N.  Y.  93  (1849) ;  S.  C,  2  Barb.  94 

*Loring  v.  Sumner,  23  Pick.  98  (1839). 

•Craig  V.  Craig,  3  Barb.  Ch.  76  (1848). 

•Carr  v.  Silloway,  111  Mass.  24  (1872). 

'Phelps  V.  Phelps,  28  Barb.  121  (1858) ;  Phelps  v.  Pond,  23  N.  Y.  69  (1861). 

•Parish  v.  Stone,  14  Pick.  198  (1833). 

•Burke  r.  Bishop,  27  La.  An.  465  (1875). 

"Bowers  v.  Hard,  10  Mass.  427  (1813).  But  it  has  been  held  that  a  gift  of 
a  certificate  of  stock,  transferable  only  on  the  company's  books,  will  not  be 
enforced  in  equity  gainst  the  donor's  executor,  where  the  only  considera- 
tion was  love  and  affection,  Pennington  v.  Gittings,  2  Qill  &  J.  208  (1830). 
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subject  of  a  donatio  causa  mortis  by  the  payee  or  indorser.* 
And  such  gift,  even  by  the  maker  of  a  note,  has  been  held 
good,  although  this  rule  is  by  no  means  generally  accepted.* 

§  456.  Consideration — Subscriptions. — An  exception  to  the 
rule  that  a  note  or  bill  cannot  be  the  subject  of  a  gift  inter 
vivos  by  the  maker  is  often  made  in  favor  of  notes  by  way 
of  subscription  for  the  endowment  or  other  aid  of  public 
charities.  Thus,  a  note  for  a  gift  to  the  trustees  of  an  orphan 
school,  having  authority  to  receive  funds  and  apply  them  to 
the  charitable  uses  contemplated,  has  been  held  to  be  valid 
and  binding  on  the  maker.*  So,  the  accomplishment  of  the 
objects  of  an  educational  institution  has  been  held  a  sufficient 
consideration  for  a  note  given  to  it.*  So,  the  fact  that  the 
purposes  for  which  a  subscription  to  a  charitable  fund  was 
made,  are  being  executed,  forms  a  sufficient  consideration  for 
a  subscriber's  note.*  So,  any  responsibility,  incurred  on  the 
strength  of  the  subscription  for  which  the  note  is  given,  will 
support  the  note.*  And  the  contract  of  other  subscribers  is 
itself  a  sufficient  consideration  for  the  note  of  a  subscriber.^ 

But  it  has  been  held  in  a  recent  case  that  a  note  given  by 
way  of  gift  or  offer  of  gift  merely,  for  the  purchase  of  a 
church  bell,  is  without  consideration  and  cannot  be  enforced, 

>  Wells  V.  Tucker.  3  Binn.  366  (1811);  Coutant  v.  Schuyler,  1  Paicre  316 
(1829);  Bates  v.  Kempton,  7  Gray  38*2  (1856);  and  such  donee  mny  sue,  if 
necessary,  in  the  name  of  the  donor's  executor,  lb.  So,  too,  Grover  v, 
Grover,  24  Pick.  261 ;  Sessions  v.  Mosely.  4  Gush.  87.  And  see,  too,  B  »rne- 
man  v.  Sidlinger,  15  Me.  429;  Brown  v.  Brown,  18  Conn.  410.  But  delivery 
id  essential  to  such  a  note,  >w  to  other  notes  and  hills.  Jones  v.  Deyer,  16  Ala. 
226  (1849).  The  opinion  of  Chancellor  Walworth,  in  Coutant  v  Schuyler, 
supra,  disapproves  of  the  distinction  made  in  Entrland  as  to  such  gifts  l>e- 
tween  a  bond  and  a  promissory  note  in  Miller  v.  Miller,  1  P.  Wms.  358; 
Snellgrove  v.  Bailey,  3  Atk.  214;  Gardner  v.  Parker,  3  Madd.  184. 

» Wright  v.  Wright,  1  Cow.  598  (1823),  holding  such  gift  valid.  But  see, 
contra^  Parish  v.  Stone,  14  Pic4c.  198  (1833),  and  oases  already  cited  in  this 
chapter. 

'Trustees  of  Orphan  School  v.  Fleming,  10  Bush  234  (1874) ;  Collier  v.  Bap- 
tist  Education  Society,  8  B.  Mon.  68  (1847). 

•Roche  V.  Roanoke  Seminary,  56  Ind.  198  (1877).  So,  Wesleyan  Semi- 
nary V,  Fisher,  4  Mich.  515  (r857),  where  "stock"  was  issued  to  the  maker 
of  the  note. 

•Amherst  Academy  v,  Cowles.  6  Pick.  427  (1828). 

•Simpson  College  v.  Bryan,  50  Iowa  293  (1878). 

» Roberts  v.  Cobb,  31  Hun  158  (1883) ;  George  v.  Harris,  4  N.  H.  533  (1827). 
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Dotwithstandiog  the  purchase  of  the  bell,  in  the  absence  of 
all  evidence  of  liability  having  been  incurred  on  account  of 
the  note.*  So,  a  note  given  to  the  deacons  of  a  church  for 
its  benefit  and  for  the  support  of  its  pastor,  is  without  con- 
sideration, the  deacons  having  no  authority  to  receive  notes 
or  money  for  such  purposes.*  Where  a  subscriber,  however, 
receives  back  the  amount  of  his  subscription  as  a  loan,  his 
acknowledgment  of  the  loan,  together  with  a  promise  to  pay 
interest  on  it,  evidenced  by  his  note,  amounts  to  an  admission 
which  estops  him  from  denying  the  consideration.^  In  like 
manner,  where  money  collected  by  a  relief  committee  from 
voluntary  subscribers  is  loaned  to  a  sufferer  by  fire,  for 
whose  benefit  the  relief  was  partly  intended,  and  he  gives  his 
note  for  it,  he  cannot  afterwards  deny  a  sufficient  considera- 
tion.* 

Subscriptions  for  stock  in  an  incorporated  company  are 
also  a  sufficient  consideration  for  notes  given  by  the  sub- 
scriber, and  the  maker  of  such  notes  cannot  afterwards  ques- 
tion the  organization  of  the  company.*  So,  the  renewal  of  a 
note  given  for  a  stock  subscription  to  a  banking  corporation 
is  founded  upon  sufficient  consideration,  although  United 
States  securities  were  required  by  the  statute  for  banking 
investments.*  So,  a  subscription  to  a  partnership  for  the 
maker's  share  of  the  partnership  capital  is  a  sufficient  con- 
sideration for  his  note.^ 

"  Pratt  V.  Trustees  of  Bapt.  Soc,  93  111.  476  (1879). 

•Boutell  V,  Cowdin,  9  Mass.  254  (1812). 

•Finher  v.  Ellis,  3  Pick.  322  (1825). 

♦  Bayou  Sara  v.  Harper,  15  La.  An.  233  (1860). 

'Chetlain  v.  Republic  Life  Ins.,  86  111.  220  (1877);  Goodrich  v.  Reynolds, 
31  111.  490  (1863) ;  Des  Moines  R.  R.  v.  Graff,  27  Iowa  99  (1869),  the  comple- 
tion c»f  the  railroad  for  which  it  was  given  being  the  consideration. 

'Little  V.  O'Brien,  9  Mass.  423  (1812). 

'Kimmins  v.  Wilson,  8  W.  Va.  684  (1875). 

VOL.  n.  B 
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n.    MONEY   CONSIDERATIONS 

456.  Money  Loaned. 

457.  Credit  on  Account — Fluctuating  Balance. 

458.  Liability  to  Pay  by  Agreement. 

459.  Other  Bill  or  Note. 

460.  Confederate  Currency. 

461.  Existing  Debt — When  Sufficient  to  Constitute  a  "bona  flde  Holder  for 

Value." 

462.  Coupled  with  Forbearance. 

463.  Without  Surrender  of  Collateral  or  Forbearance. 

464.  Absolute  or  Conditional  Payment. 

465.  Payment  or  Security  only. 

466.  Debt  of  Another. 

467.  Estate— By  Executor,  &c. 

468.  By  Widow — Anticipation  of  Letters. 

469.  Ward— By  Guardian— Parent. 

470.  Another— And  Release  of  Collateral. 

471.  With  Forbearance — Personal  Obligation. 

472.  Accommodation  Paper. 

473.  Between  Original  Parties. 

474.  A  Suretyship — Revocation. 

475.  May  be  Pledged. 

476.  Defense — When  Admissible. 

§  456.  Consideration — Money  Loaned. — The  most  usual 
consideration  for  commercial  paper,  and  that  for  which  it 
ifl  generally  employed,  is  money  due  either  for  a  debt  al- 
ready incurred,^  or  for  a  loan  made  at  the  time  of  giving 
the  paper.  And  such  paper  given  as  collateral  for  a  debt 
contemporaneously  incurred  is  prima  facie  for  a  valuable 
consideration,*  and  constitutes  the  holder  a  holder  for  value.' 
In  like  manner,  the  transfer  of  such  paper  as  collateral  for 
another  debt  is  sufficient.*  And  its  delivery  after  the  mak- 
ing of  the  contract,  to  which  it  is  collateral,  is  sufficient  with- 

^A  debt  already  existing  is  a  sufficient  consideration  for  the  transfer  of  a 
note,  Bostwick  v.  Dodge,  1  Dougl.  413  (Mich.  1844).  And  a  transfer  on  such 
consideration  will  defeat  a  subsequent  attachment  against  the  assignor, 
Davis  V.  Carson,  69  Mo.  609  (1879) ;  Mayberry  v.  Morris,  62  Ala.  113  (1878). 
Such  consideration  is  likewise  sufficient  for  a  new  note  by  a  surety,  Harrell 
V.  Tenant,  30  Ark.  684  (1875).  And  money  belonging  to  an  estate  used  by 
tlie  executor  is  sufficient  consideration  for  his  note,  Faulkner  v.  Faulkner, 
73  Mo.  327  (1881).  So,  money  belonging  to  a  principal  and  received  and 
invested  by  his  agent  in  his  own  name,  £^tes  v.  Simpson,  13  Nev.  472 
(1878). 

•Griswold  v.  Davis,  31  Vt.  390  (1858). 

•Allaire  v.  Hartshorne,  1  Zab.  665  (1847);  Griswold  v,  Davis,  81  Vt.  390 
(1858) ;  Curtis  v.  Mohr,  18  Wis.  645  (1864) ;  Savings  Association  v.  Hunt,  17 
Kans.  532  (1876). 

*Rowe  V.  Haines,  15  Ind.  445  (1860). 


CREDIT   ON   ACCOUNT.  19 

out  fresh  consideration,  if  it  was  previously  stipulated  for 
when  the  contract  was  made.^  And  if  a  note  is  given  and 
credited  on  an  account  less  in  amount  than  the  note,  there  is 
no  consideration  for  the  excess  over  and  above  the  account.* 
So,  where  a  note  is  given  for  money  paid  to  the  maker,  but 
is  made  too  large  by  reason  of  a  false  representation  as  to  the 
amount  paid,  it  is  still  good  as  to  the  amount  actually  paid.^ 
But  if  a  note  is  given  by  the  maker  to  his  creditor  to  be  dis- 
counted, it  cannot  be  delivered  by  the  creditor  to  the  payee, 
on  his  refusal  to  discount  it,  to  collect  and  put  to  the  maker's 
credit,  and  if  so  delivered,  will  be  without  consideration  as 
to  the  maker.* 

§  457.  Credit  on  Accoimt — ^Fluctuating  Balance. — A  credit 
on  an  unsettled  account  is  sufficient  in  like  manner  for  the 
transfer  of  a  note.*  And  if  so  credited,  with  the  understand- 
ing that  it  is  to  be  afterwards  discounted  and  may  be  drawn 
against  in  the  meantime,  it  constitutes  a  pledge  so  far  as 
drawn  against,  and  is  held  so  far  for  valuable  consideration 
to  the  exclusion  of  all  equities.®  But  where  a  stolen  note 
has  been  deposited  with  a  bank  and  credited  to  the  depositor 
but  not  drawn  against,  it  is  not  sufficient  to  constitute  the 
bank  a  holder  for  value.^  Nor  is  a  bank  a  holder  for  value 
of  a  note  sent  to  it  for  collection,  under  an  agreement  that  it 
shall  remain  the  property  of  the  sender,  although  the  bank 
holds  a  balance  of  account  against  the  sender."     But  money 

» Fenby  v.  Pritchard,  2  Sandf.  151  (ia48). 

•Robflon  V.  McKoin,  18  La.  An.  544  (1866). 

'Griffiths  V.  Parry,  16  Wis.  231  (1862).  So,  where  a  note  is  given  for  goods 
fraudulently  overcharged,  it  is  valid  for  the  correct  value  of  the  goods,  Hay- 
cock V.  Rand,  5  Cush.  26  (1849).  And  the  excess  may  be  set  up  as  a  partial 
failure  of  consideration,  Hammatt  v.  Emerson,  27  Me.  308  (1847) ;  Coburn 
V.  Ware.  30  lb,  202  (1849).  But  in  Brown  v.  North,  21  Mo.  528  (1855),  the 
entire  note  was  held  to  be  rendered  void  by  the  fraud,  which  embraced  far 
the  largest  part  of  the  consideration. 

*Winkelman  v.  Choteau,  78  111.  107  (1875). 

*  Davenport  v.  Elliott,  10  Kans.  592  (1873). 

•Piatt  V.  Beebe,  57  N.  Y.  339  (1874).  See,  too,  Bank  of  N.  Y.  v.  Vander- 
horst,  32  lb.  653. 

'Fulton  Bank  v.  Phoenix  Bank,  1  Hall  619  (1829). 

•McBride  v.  Farmers'  Bank,  26  N.  Y.  450  (1863). 
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deposited  for  the  use  of  A.,  to  be  paid  him  in  installments  for 
work  to  be  done,  is  suflScient  consideration  for  a  note  by  him.* 
Moreover,  a  note  or  bill  may  be  given  as  collateral  for  a 
fluctuating  balance  of  account,  and  this  will  be  a  sufficient 
consideration  for  it;*  and  will  constitute  the  taker  a  holder 
for  value  to  the  amount  of  his  actual  account,  whenever  there 
is  a  balance  in  his  favor.*  Such  .paper  is,  however,  prima 
facie  only  collateral  for  the  balance  due  at  the  time  it  is 
given,  and  the  burden  is  on  the  payee  to  show  an  agreement 
covering  fluctuating  balances.*  Even  an  accommodation 
acceptor  is  liable  to  the  holder  of  a  bill  on  an  acceptance 
taken  for  a  balance  of  account ;  although  at  the  time  of  its 
maturity  there  was  no  balance  due  to  the  holder^  but  the  bill 
was  not  withdrawn  and  a  balance  subsequently  became  due, 
which  the  drawer,  becoming  a  bankrupt,  was  unable  to  meet. 
In  this  case  the  holder  of  the  acceptance  is  still  a  holder  for 
value.' 

§  458.  Liability  to  Pay  by  Agreement. — Moreover,  a  note 
may  be  given  by  a  principal  to  a  surety  in  consideration  of 
the  surety's  promise  to  pay  the  debt  for  which  he  has  become 
liable.*  So,  a  note  may  be  given  by  the  surety  of  a  deceased 
guardian  to  a  guardian  newly  appointed,  in  anticipation  of  a 
settlement  of  account,  and  a  balance  due  on  such  account 
when  settled  will  be  a  sufficient  consideration  pro  tanto  for 
the  note."'  So,  an  arbitrator's  award  will  support  a  note 
given  to  the  arbitrator  contingent  on  the  award.*     So,  a  note 

>Melvin  v.  Fellows,  33  N.  H.  401  (1856). 

*  By  lea  128;  Pease  v.  Hirst.  10  B.  &  C.  122;  S.  C,  5  M.  &  Ry.  99;  Richards 
V.  Macey,  14  M.  &  W.  484;  Collenridge  v.  Farquharaon,  1  Stark.  259.  And 
the  holder  in  such  case  is  a  holder  for  value  up  to  the  amount  that  may  be 
due  at  any  time  on  such  balances,  Bank  of  Metropolis  v.  New  £ngland 
Bank,  1  How.  234  (1843) ;  S.  C,  17  Pet.  174. 

'Byles  128;  Bossanquet  v,  Dudman,  1  Stark.  1.  And  see  Bolland  v.  By- 
grave,  1  R.  &  M.  271. 

^In  re  Boys,  L.  R.  10  Eq.  467. 

*Byles  128;  Atwood  v.  Crowdie,  1  Stark.  483;  Woodroffe  v,  Hayne,  1  C.  & 
P.  600. 

•Little  V.  Little,  13  Pick.  426  (1832).  But  in  such  case  the  payee  can  only 
recover  the  amount  actually  paid  by  him  before  he  recovers  judgment,  i&. 

'Blankenship  v.  Nimmo,  60  Ala.  606  (1874). 

•Woodrow  V.  O'Conner,  28  Vt.  776  (1856). 
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given  by  a  married  woman  for  property  purchased  by  her 
while  under  statutory  disability  by  reason  of  coverture  will 
support  a  renewal  given  by  her  after  the  removal  of  the  dis- 
ability.* But  where  a  note  is  given  for  the  purchase-money 
upon  a  contract  and  interest,  and  the  contract  provides  for 
no  interest,  there  is  no  consideration  so  far  as  the  interest  is 
concerned.*  So,  where  an  execution  has  been  settled  by  a 
third  person's  note,  and  satisfied  of  record  by  the  sheriff,  and 
the  defendant  has  afterward  repaid  the  maker  of  the  note, 
a  new  note  given  by  the  defendant's  executor  to  the  sheriff, 
to  prevent  him  from  setting  aside  the  satisfaction  for  non- 
payment of  the  first  note,  is  based  on  a  mistake  and  is  with- 
out consideration.'  But  where  the  purchaser  of  a  negotiable 
instrument  pays  a  part  only  of  the  consideration  at  the  time, 
and  agrees  to  pay  the  balance  afterward,  but  ascertains  the 
illegjility  of  the  note  before  making  such  payment,  only  the 
amount  first  advanced  can  be  recovered  by  him  as  a  bona 
fide  holder  for  value.* 

§459.  Consideration — Other  Bill  or  Note. — The  debt  for 
which  a  negotiable  instrument  is  given,  is  often  evidenced 
by  a  similar  instrument  transferred  or  surrendered  for  it. 
Thus,  the  surrender  of  a  note  secured  by  a  mortgage  is  a 
good  consideration  for  another  note.*  So,  the  surrender  of 
a  note  made  by  the  payee  of  another  note  is  a  good  consid- 
eration for  a  transfer  of  the  latter  by  the  payee.®  And  it  is 
held  that  giving  a  new  note  for  one  already  overdue  amounts 
to  an  extension  of  the  former  debt,  and  is  suflicient  to  con- 

» Barton  v  Beer,  35  Barb.  78  (1861) ;  Hubbard  v.  Bugbee,  ^  Vt.  506  (1883). 

•Jennison  v.  Stone,  33  Mich.  99  (1875). 

•Holb  V.  Robinson,  21  Ala.  106  (1852).  In  this  case  the  sheriff  by  accept- 
ing the  note  in  satisfaction  of  the  execution  had  rendered  himself  liable  to 
ihe  plaintiff. 

*  Hubbard  v,  Chapin,  2  Allen  236  (1861). 

*0'Keefe  v.  Handy,  31  La.  An.  832  (1879) ;  or  the  surrender  of  an  unse- 
cured note,  Dunn  v.  VVeston,  71  Me.  270  (1880).  And  the  surrender  of  the 
old  note  constitutes  a  valuable  consideration  for  the  new  note  and  is  suffi- 
cient to  exclude  defenses  on  account  of  failure,  illegality,  &c..  Brown  v. 
Leavitt,  31  N.  Y.  113  (1865);  Montross  v.  Clark.  2  Sandf.'  115  (1848);  Me- 
chanicH*  Bank  v.  Crow,  60  N.  Y.  85  (1875) ;  Cowing  v.  Altnian,  71  N.  Y.  435 
(1877),  reversing  5  Hun  ^^. 

•Clary  v.  Surrency,  58  Ga.  83  (1877). 
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stitute  a  holder  for  value/  And  where  a  note  already  dis- 
honored is  surrendered  by  the  holder,  and  one  of  the  makers 
released  and  forbearance  given  to  the  other,  this  is  sufficient 
consideration  for  new  paper  transferred  by  such  other  maker, 
and  constitutes  the  taker  a  holder  for  value,  whether  the 
original  note  was  given  as  mere  collateral  or  in  payment  of 
the  debt  of  the  maker.* 

The  consideration  which  belongs  to  the  original  paper, 
belongs  to  a  renewal  also.'  This  is  true  also  of  a  note  given 
by  the  maker  of  the  original  note,  with  its  payee  as  surety, 
to  a  subsequent  holder  of  such  note  in  renewal  of  it.*  It 
follows,  that  a  note  given  in  renewal  of  one  which  is  already 
paid  or  which  is  without  consideration,  has  no  sufficient  con- 
sideration to  support  it.*  But  where  a  bill  is  given  to  take 
up  a  note  in  the  hands  of  an  indorsee,  defect  in  the  original 
consideration  of  the  note  has  been  held  not  to  affect  the  new 
instrument.^ 

As  we  have  seen  the  liability  of  a  maker  or  surety  on 
negotiable  instruments  already  existing  to  be  sufficient  con- 
sideration for  a  new  instrament,  so  the  liability  of  an  acceptor 
on  an  acceptance  not  paid  is  sufficient  to  support  a  note  given 
by  him."'  And  where,  as  in  New  York,  the  drawer's  liabil- 
ity on  notice  of  dishonor  is  for  damages  in  addition  to  the 
face  of  the  bill  of  exchange,  and  he  has  been  released  by  the 
holder  from  the  damages  on  giving  his  check  for  the  amomit 
of  the  bill,  such  payment  forms  a  sufficient  consideration  for 
the  release.*    So,  an  agreement  between  first  and  second  in- 

'  Pratt  V,  Coman,  37  N.  Y.  440  (1868).  So,  payment  of  a  note  by  the  second 
indorser  and  forbearance  to  protest  it  against  the  first  is  sufficient  consider- 
ation for  a  note  to  him  by  the  first  indorser,  Meyer  v.  Spencer,  9  Mo.  App. 
590  (1881). 

'Muirheid  v.  Kirkpatrick,  21  Penna.  St.  237  (1853). 

•Gates  V.  Union  Bank,  12  Heisk.  325  (1873);  Howard  v.  Hinckley  Iron 
Co.,  64  Me.  93  (1874). 

*Lott  V.  Dysart,  45  Ga.  355  (1872). 

•Smith  V.  Taylor,  39  Me.  242  (1855). 

•Estep  v.  Burke,  19  Ind.  87  (1862). 

'Hodge  V.  First  Nat.  Bank,  22  Gratt.  51  (1872). 

•Pesant  v,  Pickersgill,  56  N.  Y.  650  (1874).  And  in  such  case  the  drawer 
has  no  claim  for  recovery  of  damages  against  the  acceptor. 
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dorsers  for  the  payment  of  a  note  at  its  maturity  by  the  first 
indorser,  being  the  liability  already  incurred  by  him,  has 
nevertheless  been  held  sufficient  consideration  to  support  an 
agreement  for  transfer  of  goods  by  the  second  indorser  to  the 
firet.' 

§  460.  Consideration — Confederate  Currency. — Many  ques- 
tions have  arisen  as  to  loans  made  and  debts  incurred  in 
Confederate  currency.  Such  a  loan  made  during  the  war 
and  within  the  territory  controlled  by  the  Confederate  gov- 
ernment is  sufficient  to  support  a  bill  or  note;'  unless  made 
with  the  intention  of  aiding  the  rebellion.*  The  contrary 
has,  however,  been  held  in  many  cases.*  So,  a  note  given  in 
renewal  of  a  prior  note  with  a  surety  for  a  loan  of  Confed- 
erate currency  is  valid,  although  given  to  a  purchaser  of  the 
earlier  note  after  maturity.*  So,  a  note  taking  up  an  order 
payable  in  Confederate  currency  and  given  for  a  purchase 
of  land  has  been  held  sufficient.* 

§  461.  Existing  Debt — ^When  Sufficient  to  Constitute  a 
Holder  for  Value. — As  we  have  seen,  an  existing  debt  is  a 
sufficient  consideration  for  the  giving  or  transferring  of 
commercial  paper.  It  was  for  many  years,  however,  ques- 
tioned in  this  country,  if  not  in  England,  whether  such  a 
consideration  was  of  itself  sufficient,  in  the  case  of  transfer 
of  commercial  paper,  to  render  the  transferee  a  bona  fide 
holder  for  value  in  such  sense  as  to  free  him  from  all  de- 
fenses existing  between  the  original  parties.  It  has  never 
been  questioned  that  such  existing  debt  to  the  transferee 
renders  him  a  holder  for  value,  if  collateral  held  by  him  for 
such  debt  be  relinquished  in  consideration  of  such  trans- 

'Sandere  v.  Gillespie,  59  N.  Y.  250  (1874). 

"McManus  v.  Scott,  48  Tex.  601  (1878) ;  Whitfield  v.  Riddle,- 52  Ala.  467 
(1875).  See  other  cases  relating  to  this  subject  under  the  head  of  ''  Illegal 
Considerations,"  infra. 

•Kingsbury  v.  Lyon,  64  N.  C.  128  (1870). 

*  Waymack  v.  Heilman,  26  Ark.  449  (1871) ;  Jordan  v.  Walker,  J6. 1  (1870]  ; 
Whitfield  V.  Fulford,  49  Ala.  304  (1873) ;  Winter  v.  Jones,  22  La.  An.  485 
(1870) ;  Wynn  v.  Patrick,  23  lb,  204  (1871). 

*Torl)ett  V.  Worthy,  1  Heisk.  107  (1870). 

•Jordan  v.  Cobb,  47  AU.  132  (1872). 
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fer;^  especially  if  the  transfer  be  made  in  discharge  both  of 
the  existing  debt  and  of  the  collateral  securing  it.*  So,  loo, 
if  the  collateral  be  only  paper  similar  to  that  transferred,  with 
the  addition  of  another  indorser,  and  such  collateral  be  sur- 
rendered on  receiving  the  new  note.'  So,  if  the  collateral 
surrendered  be  the  note  of  a  third  person.*  And  the  sur- 
render of  such  collateral  has  been  held  to  constitute  the 
transferee  of  the  new  paper  a  holder  for  value,  even  though 
the  new  paper  was  given  merely  as  collateral  for  the  existing 
debt,  which  was  not  yet  due,  and  although  the  collateral  sur- 
rendered was  of  no  value/  So,  where  the  consideration  paid 
for  the  discount  of  a  note  is  part  cash  and  part  a  surrender 
of  an  overdue  note,  it  has  been  held  sufficient  to  constitute 
the  indorser  a  holder  for  value.* 

>  Meads  v.  Merchants'  Bank,  25  N.  Y.  143  (1862) ;  Allaire  v.  Hartshorne,  1 
Zab.  G65  (1847) ;  Stevens  v.  Campbell,  13  Wis.  875  (1861) ;  Justh  v.  National 
Bank  of  Commonwealth,  56  N.  Y.  478  (1874) ;  Le  Breton  v.  Peirce,  2  Allen 
8  (1861) ;  First  National  Bank  v.  Bentley,  27  Minn.  87  (1880).  So,  if  given 
only  as  collateral  for  the  precedent  debt  on  surrender  of  other  collaterals, 
Rohbins  v.  Richardson,  2  Bosw.  248  (1857) ;  Chrysler  v.  Renois.  43  N.  Y.  209 
(1870);  Knox  t;.  Clifford,  38  Wis.  651  (1875);  Nichol  v.  Bate,  10  Yerg.  429 
(1837) ;  Park  Bank  v.  Watson,  42  N.  Y.  490  (1870). 

•Emanuel  t;.  White,  34  Miss.  56  (1857). 

'  Mohawk  Bank  t;.  Corey,  1  Hill  513  (1841).  But  an  accommodation  note 
given  to  take  up  another  note,  on  which  the  accommodation  maker  was 
liable  as  a  surety,  will  not  render  the  new  holder  a  holder  for  value,  Lintz 
V.  Howard,  18  Hun  424  (1879). 

♦Stettheimer  v.  Myer,  33  Barb.  215  (1860) ;  Pratt  v,  Coman,  37  N.  Y.  440 
(1868) ;  Youngs  v.  Lee,  12  lb,  551  (1855),  affirming  18  Barb.  187;  Heath  v. 
Silverthorn  Mining,  &c.,  Co.,  39  Wis.  146  (1875). 

'Park  Bank  v.  WaUon,  42  N.  Y.  490  (1870).  But  see,  as  to  this  case, 
Stevens  t;.  Corn  Exch.  Bank,  3  Hun  150  (1874) ;  Huff  v.  Wagner,  63  Barb. 
215  (1872).  In  both  of  these  cases  the  consideration  was  in  other  property, 
held  to  be  of  insufficient  value,  and  the  holder  of  the  paper  on  such  consid- 
eration was  protected  against  equities  only  to  the  value  paid  by  him.     . 

•Brown  V.  Leavitt,  31  N.  Y.  113  (186.5) ;  Mechanics'  Nat.  Bank  v.  Crow,  60 
lb.  85  (1875).  The  surrender  of  the  debtor's  own  note  by  the  creditor  has 
been  held  in  New  York  sufficient  to  create  the  latter  a  bona  fide,  holder  of 
the  new  note  tratisferred  to  him  therefor,  Whether  the  original  note  was 
overdue  or  not.  Youngs  v.  Lee,  supra;  Day  v.  Saunders,  1  Abb.  App.  Dec. 
495;  Brown  v.  Leavitt,  supra;  Pratt  v.  Coman,  supra.  "  In  view  of  this  long 
line  of  authorities  it  must  be  regarded  as  the  settled  doctrine  in  this  State 
that  the  surrender  by  a  creditor  of  the  past  due  notes  of  a  debtor,  upon  re- 
ceiving from  him  in  good  faith,  before  maturity,  the  note  of  a  third  person 
in  place  of  the  note  surrendered,  constitutes  the  creditor  a  holder  for  value 
of  the  note  thus  taken  and  protects  him  against  the  defenses  and  equities 
of  the  antecedent  parties,  and  that  it  is  immaterial  whether  the  note  sur- 
rendered wjis  given  to  the  creditor  for  goods  sold  or  money  loaned,  or  under 
circumstances  which  would  leave  the  original  debt  represented  by  the  note 
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§  462.  Existing  Debt — ^And  Forbearance. — This  is  stilf" 
more  clearly  the  case  where,  in  addition  to  the  existing  debt 
and  the  surrender  of  collateral,  there  is  a  further  considera- 
tion of  forbearance  as  to  the  original  debtor.^  So,  the  exist- 
ing debt  and  forbearance  as  to  it,  if  plainly  agreed  upon, 
constitute  the  holder  of  the  new  paper  a  holder  for  value, 
although  he  have  taken  it  only  as  collateral  for  the  existing 
debt.*  So,  the  extension  of  an  existing  debt  renders  the 
purchaser  of  an  accommodation  note  a  holder  for  value.'  It 
was  held,  however,  in  an  early  New  York  case  that  where  a 
note  had  been  transferred  in  fraud  of  the  maker  to  a  holder 
who  took  it  as  collateral  for  an  existing  debt,  agreeing  to 
forbear  the  prosecution  of  such  debt  and  surrendering  other 
collateral  held  for  it,  such  holder  was,  notwithstanding,  not 
a  holder  ^or  value.*  This  case  is  not  supported  by  more 
recent  authorities.  But  an  agreement  "to  allow  the  loan  to 
remain  a  little  longer,"  has  been  held  in  New  York  too  in- 
definite to  render  the  holder  taking  the  paper  for  a  prece- 
dent debt,  a  holder  for  value.* 

In  the  absence  of  an  express  agreement  for  forbearance  of 
an  existing  debt,  the  mere  taking  of  negotiable  paper  for  it 
payable  in  future  suspends  action  until  its  maturity  and 
amounts,  therefore,  to  an  agreement  for  forbearance.*    This 

in  existence  enforceable  against  the  debtor,  or  whether,  by  surrendering  the 
note,  the  creditor  parted  with  his  entire  right  of  action,"  Andrews,  J.,  in 
Phoenix  Ins.  Co.  v.  Church,  81  N.  Y.  225  (1880).  But  in  this  case  the  sur- 
render of  A  check  of  the  debtor  which  had  been  drawn  without  funds,  was 
distinguished  from  a  note  and  held  not  to  constitute  the  creditor  surrender- 
ing it  a  bona  fide  holder  for  value. 

» Kingsland  r.  Pryor,  83  Ohio  St.  19  (1877). 

'Worcester  Nat.  Bank  v.  Cheeney,  87  111.  602  (1878).  But  mere  forbear- 
ance to  issue  an  attachment  is  not  sufficient,  Bone  v.  Tharp,  18  Cent.  L.  J. 
440  (Iowa  S.  C.  1884) ;  Gates  v.  National  Bank,  10  Otto  239  (1879).  This 
case  is  to  be  distinguished  from  Fencmille  v.  Hamilton,  35  Ala.  319,  which 
decides  that,  in  Alabama,  the  taking  of  a  note  as  collateral  security  for  a 
precedent  debt  does  not  constitute  the  taker  a  bona  fide  holder  for  value  not 
subject  to  equities  between  prior  parties. 

•Grocera'  Bank  v.  Penfield,  7  Hun  279  (1876). 

*Francia  v.  Joseph,  3  Edw.  Ch.  182  (1838). 

•Atlantic  Nat.  Bank  v.  Franklin,  55  N.  Y.  235  (1873). 

•Webster  v.  Bainbridge,  13  Hun  180  (1878) ;  Holzworth  v.  Koch,  26  Ohio 
St.  33  (1875) ;  York  v.  Pearson,  63  Me.  587  (1874).  But  see,  contra,  Shaw  v. 
Fiwt  Presb.  Ch.,  89  Penna.  St.  226  (1861). 


i 
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forbearance  can  only  be  implied,  however,  where  the  debt,  for 
which  the  paper  is  given,  is  already  due/  A  note,  given  by 
a  wife  for  the  husband-s  debt,  suspends  action  on  such  debt, 
and  such  suspension  has  been  held  to  be  sufficient  considera- 
tion for  her  note.*  And  even  a  check  post-dated  six  days  has 
been  held  to  imply  an  extension  of  the  existing  debt  for  that 
length  of  time.'*  But  the  contrary  has  been  held  in  New 
York  as  to  a  draft  payable  in  future,  so  far  at  least  as  it 
might  constitute  one  who  took  it  for  an  existing  debt  a 
holder  for  value.* 

§  463.  Existing  Debt — ^No  Surrender  of  Collateral  or  For- 
bearance.— But  where  there  is  no  relinquishment  of  collat- 
eral nor  any  question  of  forbearance,  it  is  often  denied  that 
a  precedent  debt  alone  constitutes  the  holder  of  commercial 
paper  B,  bona  fide  holder  for  value;  and  by  the  authorities 
which  deny  such  holder  to  be  a  holder  for  value,  it  is  said 
that  he  should  have  parted  with  value  at  the  time  of  taking 
the  paper,  in  order  to  constitute  himself  a  holder  for  value  in 
the  commercial  sense.  The  weight  of  authorities  both  in 
England  and  in  the  United*  States  is  plainly  in  favor  of 
treating  such  holder  as  a  holder  for  value.*  This  has  been 
held  to  be  so  in  the  case  of  a  post-dated  check  transferred  in 

*  Lewis  V.  Rogers,  2  Jones  &  S.  64  (1871). 

*  Thompson  v.  Gray,  63  Me.  228  (1874).  As  to  the  effect  of  taking  a  note 
asan  extension  of  the  debt  secured,  see  Eisner  v.  Keller,  3  Daly  485  (1871) ; 
Hart  V,  Hudson,  6  Duer  304;  Taylor  v.  Allen,  36  Barb.  294;  Fellow  v.  Pren- 
tis,  3  Denio  520;  Pring  v,  Clarkson,  1  B.  &  C.  14;  Kendrick  v.  Lomax,  2  Cr. 
&  J.  405;  Andrews  v.  Marrett,  58  Me.  539  (1870). 

•Okie  V.  Spencer,  2  Whart.  253  (1836). 

*  Moore  v,  Ryder,  05  N.  Y.  438  (1875). 

*Byles  127;  Chitty  88;  1  Daniel  185;  1  Parsons  221;  Story  on  Prom. 
Notes  i  195;  Percival  v.  Frampton,  2  C.  M.  &  R.  180;  S.  C,  3  Dowl.  748; 
Foster  v.  Pearson,  1  C.  M.  &  R.  849;  S.  C,  5  Tyrw.  255;  Brush  v.  Scribner, 
11  Conn.  388  (ia36) ;  Bridp:eport  City  Bank  v.  Welch,  29  lb.  475  (1861); 
Gates  i;.  National  Bank,  10  Otto  239  (1879) ;  Bush  v.  Peckard,  3  Barring.  385 
(Del.  1841) ;  Carlisle  v.  Wishart,  11  Ohio  172  (1842) ;  Ives  v.  Farmers'  Bank, 
2  Allen  236  (1861) ;  Outhwite  v.  Miner,  13  Mich.  533  (1865) ;  Quinn  v.  Heard, 
43  Vt.  375  (1871) ;  Russell  v.  Splater,  47  lb.  273  (1875) ;  Saylor  v.  Daniels,  37 
111.  331  (1865) ;  Grocers'  Bank  v.  Penfield,  69  N.  Y.  502  (1877),  affirming  7 
Hun  279 ;  Bardsley  v.  Delp,  88  Penna.  St.  420  (1879) ;  Stedman  v.  Carstairs, 
97  lb.  234  (1881) ;  Green  v.  Kennedy,  6  Mo.  App.  577  (1878) ;  Smith  t;.  Lock- 
ridge,  8  Bush  423  (1871) ;  Citizens'  Bank  v.  Payne,  18  La.  An.  222  (1866) ; 
Farmers'  Bank  v.  Willis,  7  W.  Va.  31  (1873) ;  Blum  v.  Loggins,  53  Tex.  121 
(1880). 
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settlement  of  an  already  existing  debt/  So,  where  a  note 
taken  was  credited  in  the  ordinary  course  of  business  on  an 
existing  debt.*  And  the  same  has  been  held  of  accommoda- 
tion paper  transferred  in  consideration  of  a  debt  due  to  the 
maker.*  Where  a  note  has  been  fraudulently  transferred  by 
the  maker's  agent,  partly  for  cash  and  partly  in  settlement  of 
an  existing  debt  of  the  maker  himself,  the  holder  will  of 
course  be  a  holder  for  value.* 

Many  cases,  however,  especially  in  the  State  of  New 
York,  have  held  the  contrary  doctrine  as  to  the  character 
of  a  holder  in  consideration  of  an  existing  debt  only.  This 
has  been  held  also  in  England  not  to  constitute  a  holder 
for  value.*  The  decisions  in  New  York  and  other  of  the 
United  States  supporting  this  view  extend  down  to  a  recent 
date.^  And  the  same  rule  has  been  applied  to  the  assign- 
ment of  a  judgment  on  a  note.^  But,  without  any  state- 
ment 33  to  its  being  given  as  mere  collateral  or  in  absolute 
payment,  ^  draft  indorsed  by  A.  to  C.  in  consideration  of  an 

» Mayer  v.  Mode,  14  Hun  165  (1878). 

'Strutbers  v.  Kendall,  41  Penna.  St.  214  (1861).  But  see,  contra,  Central 
Nat.  Bank  v.  Valentine,  18  Hun  417  (1879). 

•Cole  V.  Saulpaugh,  48  Barb.  104  (1865). 

*  Pond  V.  Waterloo  Agric.  Works,  50  Iowa  596  (1879). 

*De  La  Chaumette  v.  Bank  of  England,  9  B.  &  C.  208  (1829).  And  it  has 
been  held  that  an  accommodation  acceptor  may  recover  such  acceptance 
in  trover  from  a  holder  who  received  it  from  the  absconding  drawer  as  se- 
curity for  a  prior  debt,  Chitty  273 ;  Smith  t;.  De  Witts,  6  DowT.  &  Ry.  120.' 

•Biihrnian  v.  Baylis,  14  Hun  608  (1878);  Chesbrough  v.  Wright,  41  Barb. 
28  (1864) ;  Rosa  v.  Brotherson,  10  Wend.  86  (1833) ;  Ontario  Bank  v.  Worth- 
ington.  12  lb,  600  (1834);  Rilev  v.  Johnson,  8  Ohio  527  (1838);  Jones  v. 
Schreyer,  49  N.  Y.  674  (1872) ;  Royer  v.  Keystone  Nat.  Bank,  83  Penna.  St. 
248  (1877) ;  Lenheim  v.  Wilmarding,  55  Penna.  St.  73  (1867) ;  Smith  v.  Hoge- 
land,  78  Penna.  St.  252  (1875) ;  Reddick  v.  Jones,  6  Ired.  107  (1845) ;  Rhea 
V.  Allison,  3  Head  176  (1^59) ;  Van  Patton  v.  Beals,  46  Iowa  62  (1877) ;  Union 
Bank  v.  Barber,  56  lb,  559  (1881) ;  Comstock  v.  Hier,  73  N.Y.  269  (1878) ;  Turner 
V.  Treadway.  53  lb.  650  (1873);  Lawrence  v.  Clark,  36  lb.  128  (1867);  Far- 
rington  v.  Frankfort  Bank,  24  Barb.  554;  Cardwell  v.  Hicks,  37  lb.  458 
(1862).  So,  a  precedent  debt  alone  will  not  make  a  purchaser  of  stock  a 
holder  for  value  against  prior  equities  or  legal  title.  Weaver  v.  Barden,  49 
N.  Y.  286  (1872).  And  one  vfho  takes  a  note  for  an  existing  debt  and  sur- 
renders worthless  collaterals,  is  not  a  holder  for  value,  Stewart  v.  Small,  2 
Barb.  559  (1848).  Neither  is  an  assignee  for  the  benefit  of  creditors  a  holder 
for  value,  Fraker  v.  Cullum,  21  Kans.  555  (1879). 

'Coleman  ».  Lansing,  4  Lans.  70  (1871).  So,  after  judgment  by  default  on 
ft  note,  one  who  holds  the  note  for  an  existing  debt  of  his  indorser  is  still 
subject  to  defense  on  the  maker's  part,  Hickerson  v,  Raignel,  2  Heisk.  329 
(1871). 
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existing  debt  from  A.  to  B.  and  of  another  debt  from  B,  to 
C,  is  given  upon  sufficient  consideration  to  constitute  the 
indorsee  a  holder  for  value.^ 

§  464.  Existing  Debt — Absolute  or  Oonditional  Payment. — 
A  distinction  has  been  made,  more  especially  in  the  New 
York  cases,  between  paying  an  existing  debt  by  the  transfer 
of  commercial  paper  and  merely  securing  it.  And  a  further 
distinction  is  made  sometimes  between  absolute  payment  or 
satisfaction  of  the  debt  and  conditional  payment.  But  the 
soundness  of  these  distinctions  has  been  often  questioned. 

It  may  be  considered  as  an  established  rule,  acquiesced 
in  generally  even  by  the  New  York  cases,  that  the  transfer 
of  commercial  paper  in  payment  of  an  existing  debt  of  the 
indorser  to  the  indorsee,  constitutes  the  latter  a  holder  for 
value.*  Especially  if  the  precedent  debt  be  thereby  "ex- 
tinguished," this  being  held  in  New  York  to  be  equivalent 
to  paying  value.'  So,  if  the  transfer  be  made  and  credited 
as  a  payment  on  account  of  an  existing  debt;*  or  on  account 
of  another  note  which  is  thereupon  canceled  but  not  re- 
turned.*    And  this  has  been  held  in  New  York  to  be  still 

» Poirier  v.  Morris,  2  El.  &  Bl.  89  (1853).     See,  too,  J  466,  infra. 

*Chitty  88;  1  Parsons  221;  Swift  v.  Tyson.  16  Pet.  1  (1842).  This  case 
came  from  the  New  York  Circuit  and  was  decided  l)y  Judge  Story.  His 
opinion  is  approved  by  Chancellor  Kent  (3  Com.  81,  n.),  who  refers  to  it  in 
the  same  note  witii  liis  own  opinion  in  Bay  i>.  Coddington,  5  Johns.  Ch.  56, 
and  evidently  regards  the  two  as  not  inconsistent.  To  the  same  effect,  see 
Ives  V.  Farmers'  Bank,  2  Allen  236  (1861) ;  Smith  v.  Van  Loan,  16  Wend.  659 
(1837) ;  Williams  v.  Little,  11  N.  H.  66  (1840) ;  Norton  v.  Waite,  20  Me.  175 
(1841) ;  Marbled  Iron  Works  v.  Smith,  4  Duer  362  (1855) ;  Gould  v.  Segee,  5 
Duer  260  (1856);  Bardsley  v.  Delp,  88  Penna.  St.  420  (1879);  McCa^ky  v. 
Sherman,  24  Conn.  605  (1856) ;  Barney  v.  Earle,  13  Ala.  106  (1848) ;  Bond  v. 
Central  Bank,  2  Ga.  92  (1847) ;  Robinson  v.  Lair,  31  Iowa  9  (1870) ;  Russell 
V.  Hadduck,  8  III.  233  (1846):  Stevenson  v.  Hyland,  11  Minn.  198  (1866); 
Jlomes  V.  Smyth,  16  Me.  177  (1839);  Cecil  Bank  v,  Heald,  25  Md.  562 
(1866).  For  a  long  list  of  American  cases  to  the  same  etfect,  see  note  to 
Swift  v.  Tyson,  1  Ames*  Cases  on  Bills  and  Notes,  p.  650;  also  1  Parsons  221. 

'Bank  of  Sandusky  v.  Scoville,  24  Wend.  115  (1840);  Bank  of  St.  Albans 
V.  Gilliland,  23  Wend.  311  (1840).  So,  of  other  property.  Soule  v,  Shotwell, 
62  Miss.  236  (1876). 

*Purcha8e  v,  Mattison,  3  Bosw.  310  (1858). 

*Bank  of  Salina  w.  Babcock,  21  Wend.  499  (1839),  Nelson,  C.  J.,  saying: 
"The  Court  ought  not  to  speculate  about  the  probability  of  reviving  these 
canceled  securities  in  case  the  paper,  upon  the  strength  of  which  they  were 
canceled,  should  turn  out  to  be  unavailable,  much  less  ought  we  to  go  into 
a  calculation  of  the  chances  of  revival  as  the  ground  of  defeating  the  sub- 
stituted security.    It  is  enough  that  the  plaintids  in  good  fiuth  cliarged  over 
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more  clearly  the  case  where  the  transfer  was  made  in  pay- 
ment of  a  note  which  was  thereupon  surrendered.^  And  in 
England  the  surrender  of  a  draft  on  payment  to  the  holder 
by  a  check  has  been  held  to  make  the  holder  of  the  cheek  a 
holder  for  value,  even  though  it  was  not  made  payable  in 
future  and  no  delay  in  prosecuting  the  original  claim  was  to 
be  inferred.* 

It  has  been  held,  however,  both  in  England  and  in  the 
United  States,  that  taking  a  note  in  payment  of  an  existing 
debt  does  not  constitute  the  creditor  a  holder  for  value.^  And 
where  a  note  was  given  partly  for  cash  and  partly  for  an 
existing  debt  discharged  thereby,  the  taker  has  been  held  in 
New  York  not  to  be  a  holder  for  value.*  So,  too,  in  the  case 
of  a  precedent  debt  paid  and  extinguished  in  part  by  the 
transfer  of  a  note.^  So,  too,  of  a  transfer  in  payment  of  an 
existing  debt  credited  as  such  on  the  books  of  the  transferee.® 
And  where  an  earlier  note  representing  an  existing  debt  has 

and  canceled  them  according  to  usage  and  held  them  merely  to  be  sent 
home.  This  is  parting  with  value  in  the  strictest  sense  of  the  term."  So, 
too,  Dixon  V.  Dixon,  31  Vt.  450  (1859). 

*  Clothier  v.  Adriance.  51  N.  Y.  322  (1873). 

'Currie  v.  Misa,  L.  R.  10  Exch.  153  (1875).  In  this  case  Mr.  Justice  Lush 
says:  "The  title  to  a  bill  given  on  account  of  a  pre-existing  debt,  and  pay- 
able at  a  future  day,  does  not  rest  upon  the  implied  agreement  to  suspend 
his  remedies.  The  true  reason  is  that  given  by  the  Court  of  Common  Pleas 
in  Belshaw  v.  Bush  (11  C.  B.  191),  as  the  foundation  of  the  judgment  in 
that  case,  namely,  that  a  negotiable  security  given  for  such  a  purpose  is  a 
conditional  payment  of  the  debt,  the  condition  being  that  the  debt  revives 
if  the  security  is  not  realized.  This  is  precisely  the  effect  which  both 
parties  intended  the  security  to  have;  and  the  doctrine  is  as  applicable  to 
one  species  of  security  as  to  another,  to  a  check  payable  on  demand  as  to  a 
running  bill  or  a  promissory  note  payable  to  order  or  bearer."  And  Lord 
Coleridge,  C  J.,  in  his  dissenting  opinion  says:  ''  It  is  too  late  to  dispute 
that  a  pre-existing  debt  due  to  the  transferee  of  a  bill  entitles  him  to  all  the 
rights  of  a  holder  for  value.  But  it  seems  equally  clear  that  this  is  an 
exception  to  general  rules,  an  extraordinary  protection  given  to  such  a 
holder  on  grounds  of  commercial  policy  only,  and  in  order  to  favor  the 
unrestricted  use  as  currency  of  negotiable  instruments." 

*  Smith  V.  De  Witts,  6  D.  <&  R.  120  (1825);  Ingerson  i;.  Starkweather, 
Walker  346  (1844);  Ingram  v.  Morgan,  4  Humph.  66  (1843).  So,  in  case 
of  a  partnership  note  transferred  after  dissolution  in  payment  of  the  debt 
of  one  of  the  partners.  Gale  v.  Miller,  1  Lans.  451  (1868). 

*Cardwill  v.  Hicks,  37  Barb.  458  (1862). 

•Scott  V.  Ocean  Bank,  23  N.  Y.  289  (1861).  For  other  cases  to  the  same 
effect,  see  note  to  Stalker  v.  McDonald,  1  Ames'  Cases  on  Bills  and  Notes,  p. 
66S, 

•Spear  v.  Myers,  6  Barb.  445  (1849). 
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been  paid  by  a  tranfifer  of  negotiable  paper  but  has  not  been 
surrendered,  the  holder  has  been  held  in  New  York  not  to 
be  a  holder  for  value/  And  this  has  even  been  held  very 
recently  in  the  case  of  a  check  given  partly  as  conditional 
payment  of  a  note  for  an  existing  debt  surrendered  thereon 
and  partly  for  a  new  note.*  And  it  is  more  clearly  the  case, 
where  the  intention  of  the  transfer  is  not  to  extinguish  a  for- 
mer debt  but  simply  to  furnish  means  for  its  payment  by  the 
collection  and  appropriation  of  new  paper  to  that  end.^ 

§  465.  Existing  Debt — Pajnnent  or  Security  Only. — As  has 
been  said,  many  cases  make  a  distinction  between  giving  such 
paper  in  payment  of  a  former  debt  and  giving  it  merely  as 
security.  Thus,  it  has  been  held  that  the  former  is  sufficient 
to  constitute  a  holder  for  value  and  the  latter  not.*  But  this 
distinction  has  been  treated  as  unimportant  in  a  New  York 
case  which  held  that  the  transfer  of  such  paper  in  consid- 
eration of  the  existing  debt,  whether  as  payment  or  mere 
security,  in  the  absence  of  a  change  in  the  transferee's  posi- 
tion, either  by  surrender  of  other  securities  or  by  forbear- 
ance of  the  original  debt,  cannot  constitute  him  a  holder  for 
value.^ 

On  the  other  hand,  it  has  been  held  by  numerous  recent 
authorities  that  merely  transferring  such  paper  as  collateral 
for  an  existing  debt  constitutes  the  taker  a  holder  for  value, 
and  this  must  now  be  considered  as  the  general  rule  of  law, 
both  in  this  country  and  in  England.*     This  rule  has  not 

» Bright  V.  Judson,  47  Barb.  29  (1866) ;  Farrington  v.  Frankfort  Bank,  24 
Barb.  554  (1857).  And  even  the  cancellation  of  a  note  on  receipt  of  a  stolen 
bill  in  payment  has  been  held  not  be  such  "  parting  with  value  "  as  to  make 
the  taker  a  holder  for  value,  Goldsmid  v.  Lewis  Co.  Bank,  12  Barb.  410  (1852). 

'Phoenix  Ins.  Co.  v.  Church,  81  N.  Y.  218  (1880). 

•New  York  Exch.  Co.  v.  DeWolf,  3  Bosw.  86  (1858). 

*May  V.  Quimby,  3  Bush  96  (1867) ;  Stevens  v.  Campbell,  13  Wis.  419 
(1861) ;  Pond  v.  Lockwood,  8  Ala.  669  (1845) ;  Maynard  v.  Ninth  Nat.  Bank, 
98  Penna.  St.  250  (1881). 

•Traders*  Bank  v.  Bradner,  43  Barb.  379  (1864). 

«.In  Redfield  &  Bigelow's  Leading  Cases  on  Bills  and  Notes,  p.  206,  the  rule 
is  thus  stated  in  an  extract  from  a  note  on  Le  Breton  v.  Peirce,  2  Allen  8, 
1  Am.  L.  Reg.  (n.  s.)  35  (1861) :  "All  that  ia  implied  then  by  iU  being  col- 
lateral is  that  there  is  no  agreement  or  implication  that  the  original  debt  is 
extinguished.  The  creditor  intends  to  hold  on  to  his  original  debt  and  all 
other  securities.    The  new  security  then  is  collateral  to  the  previous  debt; 
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Y)fcfcn  established,  however,  without  considerable  discussion. 
It  has  been  denied  in  numerous  cases,  especially  in  the  States 

but  the  new  security  as  between  the  parties  to  it  and  the  creditor  is  not 
Hffected  by  its  being  collateral  to  the  previous  debt,  and  differently  from 
what  it  would  be  if  it  were  received  in  extinguishment  of  it.  It  is  negoti- 
ated in  the  fullest  manner  and  subject  to  the  law  merchant,  and  with  no 
restrictions  upon  its  further  negotiation.  We  think,  therefore,  that  the 
£ngU8h  courts  have  taken  the  true  view  in  saying  that  such  paper  passes 
for  value  and  in  the  ordinary  course  of  business,  and  excludes  all  existing 
equities  without  regard  to  the  understanding,  agreement  or  implication  as 
matier  of  fact  that  the  creditor  should  delay  the  enforcement  of  the  exist- 
ing debt  until  the  maturity  of  the  new  security.  And  that  they  are  also 
right  in  saying  that  it  makes  no  difference  in  principle  or  legal  effect 
whether  the  existing  debt  is  extinguished  or  not,  or  whether  the  original 
evidence  of  debt  or  the  existing  securities  are  surrendered  or  not.  Kears- 
lake  V.  Morgan,  5  T.  R.  514;  Baker  v.  Walker,  14  Mees.  &  W.  465 ;  Belshaw 
V,  Bush,  11  C.  B.  191,  200;  Ford  v.  Beech,  11  Q.  B.  852,  873  " 

So,  too,  Railroad  Co.  v.  National  Bank,  12  Otto  14  (1880).  In  this  case 
Mr.  Justice  Harlan  said,  p.  28:  "The  transfer  before  maturity  of  negotia- 
ble paper  as  security  for  an  antecedent  debt  merely,  without  other  circum- 
stances, if  the  paper  be  so  indorsed  thai  the  holder  becomes  a  party  to  the  instru- 
mentf  although  the  transfer  is  without  express  agreement  by  the  creditor 
for  indulgence,  is  not  an  improper  use  of  such  paper,  and  is  as  much  in 
the  usual  course  of  commercial  business  as  its  transfer  in  payment  of  such 
debt.  In  either  case  the  bona  fide  holder  is  unaffected  by  equities  or  de- 
fenses between  prior  parties  of  which  he  had  no  notice."  This  was  a  New 
York  case,  but  the  Supreme  Court  declared  itself  not  bound  by  the  New 
York  decisions.  So,  too,  Maitland  v.  Citizens'  Nat.  Bank,  40  Md.  540 
(1874);  Bank  of  the  Republic  v.  Carrington,  5  R.  I.  515  (1858);  Cobb  v. 
Doyle,  7  lb,  550  (1863);  Atkinson  v.  Brooks,  26  Vt.  569  (18^54);  Boatman's 
Sav.  Bank  v.  Holland,  38  Mo.  49  (1866) ;  Gibson  v.  Conner,  3  Ga.  47  (1847) ; 
Bealle  v.  Southern  Bank,  57  lb.  274  (1876);  Giovanovich  v.  Citizens  Bank, 
26  La.  An.  15  (1874) ;  Succession  of  Dolhonde,  21  lb.  3  (1869) ;  Smith  v. 
Isaacs,  23  lb.  454  (1871);  Wormer  v,  Waterloo  Agric.  Works,  50  Iowa  262 
(1878);  Mallard  v.  Aillet.  6  La  An.  93  (1851);  Massick  v.  Roxborough,  1 
Hand  348  (Ohio  1854);  Payne  v.  Bensley,  8  Cal.  260  (1857);  Robinson  v. 
Smith,  14  lb.  94  (1859);  Sackett  v.  Johnson,  54  Cal.  107  (1880);  Harrison 
V.  Pike.  48  Miss.  46  (1873);  Fisher  v.  Fisher,  98  Mass.  303  (1867) ;  Stoddard 
V.  Kimball,  4  Cush.  604  (1849);  Manning  v.  McClure,  36  111.  490  (1865); 
Mix  V.  Nat.  Bank  of  Bloomington,  91  lb.  20  (1878) ;  Canadian  Bank  v. 
Gurley,  30  U.  C.  C.  P.  583  (1880).  See,  too.  1  Parsons  223.  So,  if  trans- 
ferred in  trust  as  collateral  for  precedent  debts  of  payee,  Williams  v. 
Cheney,  3  Gray  215  (1855).  So  in  New  York,  where  an  accommodation 
note  was  taken  before  maturity  as  collateral  for  an  existing  debt.  Conti- 
nental National  Bank  v.  Townsend,  87  N.  Y.  8  (1881);  Grocers  Bank  i\ 
Penfield,  69  lb.  502.  And  it  will  not  be  presumed  to  be  a  mere  collateral. 
Although  given  for  a  debt  of  different  amount,  Stevens  v,  Campbell,  13  Wis. 
419  (1861). 

In  the  case  of  Atkinson  v.  Brooks,  26  Vt.  574,  Rediield,  C.  J.,  enumerates 
the  following  exceptions  to  the  rule  that  taking  commercial  paper  in  the 
due  coarse  of  business  as  collateral  security  for  a  debt  due  constitutes  the 
holder  a  holder  for  value,  viz.:  "1.  A  note  or  bill  negotiated  in  security  for 
a  debt  not  yet  due,  is  not  upon  sufficient  consideration  ordinarily,  unless 
the  creditor  wait  in  faith  of  the  collateral  after  his  debt  becomes  due. 
2.  If  the  debtor  is  notoriously  insolvent  before  the  note  or  bill  is  negotiated 
as  collateral  security,  it  is  said  the  creditor  can  only  stand  upon  the  rights 
of  his  debtor.  3.  If  a  note  or  bill  is  taken  merely  to  collect  for  the  debtor, 
to  apply  when  collected,  the  creditor  not  becoming  a  party  by  indorsement 
•o  25  to  be  bound  to  pursue  tkie  rules  of  the  law  merchant  in   making 
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of  New  York  and  Pennsylvania.^  These  eases  seem  to  rest 
generally  for  their  authority  upon  the  early  New  York  case 
of  Bay  V.  Coddington,  in  which  case  the  precedent  debt 
secured  by  the  paper  in  dispute  was  not  due  at  the  time  of 
the  transfer  of  the  security,  and  was  a  mere  contingent  lia- 
bility, and  this  seems  to  have  been  the  ground  on  which  the 
decision  rested  and  not  the  fact  that  the  paper  was  given  as 
collateral  only.^  It  has  also  been  held  in  New  York  that  a 
note  transferred  for  an  existing  debt,  which  was  thereupon 
receipted  but  was  recharged  against  the  indorser  on  non-pay- 
ment of  the  note,  was  not  transferred  to  him  for  value,  the 
transfer  not  being  intended  as  an  absolute  payment  of  the 
original  debt.*  And  the  same  rule  has  been  applied  to  notes 
given  in  renewal  or  substitution  for  a  note  transferred  as 
collateral.* 

§  466.  Oonsideration  —  Debt  of  Another.  —  Commercial 
paper  is  frequently  given  in  payment  of,  or  as  security  for, 
the  debt  of  a  third  person.     It  has  been  held  that  a  debt 

demand  of  pay 'Tien  t  and  giving  notice  back,  the  holder  is  merely  the  agent 
of  the  owner,  De  La  Chaumette  v.  Bank  of  England,  9  B.  &  C.  208;  Allen 
V.  King,  4  McLean  128.  4.  So,  too,  probably,  if  it  were  shown  positively 
that  the  holder  gave  no  credit  to  the  indorsed  bill  and  did  in  no  sen&e 
condnct  differently  on  that  account,  he  could  not  be  regarded  as  a  holder 
for  value." 

'  Prentiss  v  Graves,  33  Barb.  621  (1860) ;  Manhattan  Company  v.  Reynolds, 
2  Hill  140  (1841);  Stalker  v.  McDonald,  2  Hill  93  (1843);  Bowman  v.  Van 
Kuren,  29  Wis.  209  (1871) ;  Gleenbaum  v.  McGibben,  10  Bush  419  (1874),  the 
instrument  in  this  case  being  a  negotiable  warehouseman's  receipt;  McLeod 
V.  First  Nat.  Bank,  42  Miss.  100  (1868) ;  Ryan  v.  Chew.  13  Iowa  689  (1862) ; 
Rnddick  v.  Lloyd,  15  lb.  441  (1863) ;  Petrie  v  Clark,  11  Serg.  &  R.  377  (1824) ; 
Cnmr!\ing8  v.  Boyd,  83  Penna.  St.  372  (1877) ;  Oakford  v.  Johnson,  2  Miles 
303  (1838) ;  Jackson  v,  Polack,  2  Miles  362  (1839) ;  McKensie  v  Branch  Bank, 
28  Ala  606  (1856) ;  Nutter  v.  Stover,  48  Me.  163  (1859) ;  Bramhall  v,  Beckett, 
31  lb.  205;  Jenness  t;.  Bean,  10  N.  H.  266  (18;i9) ;  Fletcher  v.  Chase,  16  N  H. 
38  (1844) ;  VVardell  v.  Howell,  9  Wend.  170  (1832) ;  Merriam  v.  Granite  Bank, 
8  Gr»iy  254  ( 1857) ;  First  Nat  Bank  v.  Gregic,  79  penna.  St.  384  (1875) ;  Trustees 
V.  Hill,  12  Iowa  478  (1861) ;  Roxborough  v.  Meesick,  6  Ohio  St.  448;  McCarty 
V.  Roots,  21  How.  432  (1858).  For  a  longer  list  of  American  cases  to  the 
same  effect,  see  note  to  Stalker  v.  McDonald,  1  Ames'  Cases  on  Notes  and 
Bills,  p.  667. 

*Bay  V.  Coddington,  5  Johns.  Ch.  54  (1821),  affirmed  20  Johns.  637.  In 
deciding  this  case  Chancellor  Kent  says :  "  These  notes  were  not  negotiated 
in  the  usual  course  of  business  or  trade,  nor  in  payment  of  any  ante- 
cedent debt,  nor  for  cash  or  property  advanced,  debt  created  or  Gesponsi- 
bility  incurred  on  the  strength  and  credit  of  the  notes." 

*  Potts  V.  Mayer,  74  N.  Y.  594  (1878). 

♦Kirkpatrick  v.  Muirhend.  16  Penna.  St.  117  (1851). 
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already  contracted  and  due  from  one  person  was  no  suffi- 
cient consideration  for  a  note  by  another.^  But  if  it  be  given 
in  such  way  as  to  extinguish  the  other  debt,  it  is  a  sufficient 
consideration,  although  made  payable  on  demand.*  On  the 
other  hand,  a  note  given  by  a  church  officer  for  a  debt  of  the 
church,  is  without  consideration  and  involves  no  individual 
liability.'  But  a  note  by  a  tax  collector  to  the  town  treas- 
urer for  taxes  collected  is  upon  a  sufficient  consideration/ 
Again,  a  note  given  by  a  married  woman  for  her  husband's 
debt,  lacks  sufficient  consideration.^  It  is  otherwise,  how- 
ever, of  a  note  given  by  her  for  a  building  erected  by  her 
husband's  order  on  her  land,  he  being  her  agent  and  the 
credit  having  been  given  to  her.®  So,  a  note  given  in  settle- 
ment of  a  civil  suit  for  damages  against  the  maker's  brother, 
is  upon  a  sufficient  consideration.^  But  a  supposed  debt  of 
the  maker's  son-in-law  which  had  no  real  existence,  is  no 
consideration  for  a  note.® 

A  joint  debt  of  the  maker  and  a  third  person  will  sup- 
port a  note  by  the  maker  alone.*  And  in  general  a  note 
payable  in  future  for  a  debt  of  a  third  person  already  due 
amounts,  as  we  have  seen,  to  indulgence  as  to  the  latter  debt, 
and  has  in  that  a  sufficient  consideration.^^    But  a  note  which 

'Bingham  v,  Kimball,  17  Ind.  396  (1861).  Unless  it  be  taken  in  satisfac- 
tion or  unless  credit  have  been  given  to  the  original  debtor  at  the  maker's 
request.  Crofts  v.  Beale,  11  C.  B.  172. 

'Byles  128;  1  Parsons  196.  See,  too,  Chitty  86.  So,  a  sealed  note  by  A. 
in  consideration  of  the  moral  obligation  of  B.,  a  married  woman,  Leonard 
V.  Duffin,  94  Penna.  St.  218  (1880).  Especially  if  made  expressly  for  "  value 
received,"  Lines  v.  Smith,  4  Fla.  47  (1851). 

»R«»ger8  V,  Waters,  2  Gill  <fe  J.  64  (1829) ;  Sumwalt  v.  Ridgely,  20  Md.  107 

(1863). 

♦Strong  V.  Wright,  1  Conn.  459  (1816). 

•Alger  V.  Scott,  54  N.  Y.  14  (1873);  Williams  v.  Walker,  18  So.  Car.  577 
(1882).  So,  too,  a  note  by  the  wife  given  after  her  husband  had  died  in-» 
solvent,  for  a  joint  note  of  both,  she  having  had  no  separate  estate,  Coward 
t.  Hughes,  1  K.  <fe  J.  443  (1855). 

•Morse  v.  Mason,  103  Mass.  560  (1870). 

'Smith  V.  Richards,  29  Conn.  232  (1860).  This  is  true  of  the  settlement 
of  a  civil  suit,  but  not  of  the  withdrawal  of  a  criminal  prosecution,  lb, 

•Bullock  V.  Ogburn,  13  Ala.  346  (1848). 

•Heywood  v.  Wateon,  4  Bing.  496;  S.  C,  1  M.  &  P.  268. 

••Byles  128;  1  Parsons  195;  Popplewell  v.  Wilson,  1  Stra.  264;  Sowerby  v. 
Butcher,  2  C.  <fc  M.  372 ;  S.  C,  4  Tyrw.  320 ;  Eidout  v.  Bristow,  1  Cromp.  A  J. 
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is  given  for  a  debt  of  another  simply  and  without  indulgence, 
is  without  consideration  and  will  not  bind  the  maker,  although 
credited  on  such  debtor's  account^  And  where  two  persons 
give  a  draft  for  the  debt  of  one  of  them  to  a  third  person, 
with  an  agreement  that  one  of  the  drawers  shall  not  be  held 
liable,  it  has  been  held  that  he  can  avail  himself  of  this 

■ 

agreement  and  establish  a  want  of  consideration  thereby  in  a 
suit  brought  against  him  by  the  payee  of  the  draft.* 

As  we  have  seen,  it  is  not  necessary  that  the  consideration 
should  move  directly  from  the  payee  to  the  maker,  but  a  note 
given  to  the  payee  in  consideration  of  the  debt  of  another 
person  to  him  and  of  the  note  of  such  other  person  given  to 
the  maker,  is  binding  upon  the  maker.'  So,  where  A.  is 
indebted  to  B.  and  B.  to  C,  and  A.  gives  his  note  in  extin- 
guishment of  both  debts  to  C,  this  is  sufl&cient  without  regard 
to  the  adequacy  of  the  consideration ;  *  although  the  note  given 
may  be  greater  than  the  maker's  own  debt  and  less  than  the 
debt  due  to  the  payee,  it  having  been  received  in  payment  of 
the  latter  debt*  So,  it  is  a  sufficient  consideration  for  such  a 
note,  that  B.  was  indebted  to  the  payee  C.,and  hati  on  the  other 
hand  agreed  with  the  maker  A.  to  do  certain  work  for  him.* 

§  467.  Oonsideration — Debt  of  Estate — By  Executor,  &c, — 
The  same  principle  applies  also  in  the  absence  of  other  consid- 
eration to  notes  given  by  an  executor  or  administrator  for  a  debt 
of  the  deceased  testator  or  intestate.  Such  a  note  is  in  general 
without  consideration  and  not  binding  upon  the  executor  or 
administrator  individually.^  If,  however,  there  are  assets  in 
the  hands  of  the  executor  or  adnjinistrator  when  the  note  is 

231;  S.  C,  1  Tyrw.  84;  Combs  v,  Ingram,  4  D.  <&  E.  211;  Garnet  v,  Clarke, 
11  Mod.  226 ;  Wildera  v.  Stevens,  15  M.  <fe  W.  208 ;  Baker  v.  Walker,  14  lb. 
465;  Balfour  v.  Sea  F.  &  L.  Ins.  Co.,  8  0.  B.  (n.  s.)  300. 

'Stoudenmire  v.  Ware,  48  Ala.  589  (1872). 

•McCulloch  V,  Hoflfman,  10  Hun  133  (1877). 

•Gillett  V.  Ballou,  29  Vt.  296  (1857). 

*Outhwite  V.  Porter,  13  Mich.  533  (1865). 

*Harrod  v.  Black,  1  Duv.  180  (1864). 

•South  Boston  Iron  Co.  v.  Brown,  63  Me.  139  (1873). 

'Ten  Eyck  w.  Vanderpoel,  8  Johns.  120  (1811);  Schoonmaker  v.  Boosa, 
17  lb.  301 ;  Bank  of  Troy  v.  Topping,  9  Wend.  273  (1832) ;  Ruoker  v.  Wad- 
lington,  5  J.  J.  Marsh.  238  (1830). 
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made,  this  will  constitute  a  sufficient  consideration  for  the 
note.^  But  assets  of  the  deceased,  or  forbearance  on  the  part 
of  a  creditor,  must  exist  in  order  to  form  a  consideration  for 
such  note.'  Thus,  it  is  sufficient  to  support  such  a  note,  if 
the  estate  of  the  deceased  be  charged  with  the  amount  and 
forbearance  extended  by  the  creditor.'  And  an  agreement 
for  forbearance  has  been  implied  from  a  mere  promise  to  pay 
interest  on  the  debt.* 

The  fact  that  the  debt  of  the  ancestor  is  barred  by  the 
Statute  of  Limitations,  still  leaving  the  moral  obligation,  does 
not  affect  the  validity  of  the  administrator's  note  for  the  debt.* 
On  the  other  hand,  the  debt  of  an  ancestor  which  is  barred 
by  the  Statute  of  Limitations  has  been  held  to  be  no  consid- 
eration for  a  note  by  the  heir.*  But  a  note  given  by  the 
widow  of  one  partner,  who  is  also  his  administratrix,  for  a 
partnership  debt  which  legally  survived  as  a  debt  of  the  sur- 
viving partner  only,  is  without  consideration.^  So,  too,  a  note 
given  by  an  administrator  in  renewal  of  a  note  originally 
given  by  his  intestate  to  equalize  one  brother's  share  in  hid 
estate  has  no  sufficient  consideration.*  So,  the  debt  of  a  third 
person  already  deceased,  leaving  no  representative,  is  no  con- 
sideration for  a  note.* 

§  468.  Debt  of  Estate — By  Widow — Anticipation  of  Let- 
ters.— ^Neither  is  a  widow,  without  assets  received  from  her 
husband,  liable  on  her  note  given  for  a  doctor's  bill  for  at- 
tendance  upon  him,  notwithstanding  the  bill  may  have  been 
receipted  on  the  giving  of  the  note.**    And  even  a  note  given 

>Byrd  v,  Holloway.  6  Sm.  &  M.  199  (1846) ;  McGrath  v.  Barnes,  13  So.  Car. 
328  (1879) ;  Stevenson  v.  Edwards,  27  La.  An.  302  (1875). 

'Rittenhouse  v.  Amerman,  64  Mo.  197  (1876). 

'Thompson  v.  Maugh,  3  Iowa  342  (1851). 

^Childs  V.  Monin,  2  Brod.  &  Bing.  460  (1821) ;  or  from  the  aot  of  taking 
ap  intestate's  note,  Harrison  v.  McClelland,  57  Qa.  531  (1876). 

*Wheaton  v.  Wilmarth,  13  Mete.  422  (1847). 

•Didlake  v.  Robb,  1  Woods  C.  0.  680  (1874). 

^Robertehaw  v.  Harway,  52  Miss  713  (1876). 

■Hill  V.  Buckminster,  5  Pick.  391  (1827). 

'Nelson  v.  Serle,  4  M.  &  W.  795,  reversing  Serle  v.  Waterworth,  lb,  9;  B. 
a,  6  Dowl.  684. 

•Williams  v.  Nichols,  10  Gray  83  (1857). 
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by  a  widow  in  renewal  or  payment  of  a  note  given  by  her  hus- 
band in  his  life-time  with  her  as  surety,  the  husband's  estate 
being  insolvent,  is  without  effect.^  Where,  however,  the 
widow  had  an  interest  in  community  property  which  came 
to  her,  her  note  for  an  outlawed  debt  of  her  husband  has 
been  held  suflBcient  even  though  she  did  not  know  that  it 
was  barred.^  On  the  other  hand,  it  has  been  held  that  even 
assets  in  the  widow's  possession  derived  from  her  husband's 
estate  were  no  consideration  for  a  note  by  her  given  after  his 
death  for  a  debt  of  his.'  And  if  the  note  given  for  the  hus- 
band's debt  be  obtained  from  the  widow  by  false  representa- 
tions as  to  her  liability,  the  want  of  consideration  is  more 
apparent.^ 

In  like  manner,  the  payee  must  be  connected  with  the 
consideration.  Thus,  where  a  note  was  given  for  a  debt  due 
to  a  deceased  person  to  one  who  afterward  administered  on 
his  estate  and  who  agreed,  on  taking  the  note,  to  give  a  re- 
ceipt for  the  debt  after  administration,  a  mere  failure  on  his 
part  afterward  to  perform  this  agreement  will  not  defeat  the 
note.^  But  a  debt  originally  due  to  a  deceased  person  or  to 
a  minor  will  not  support  a  note  given  for  it  to  the  adminis- 
trator of  the  administrator  of  such  deceased  person,  or  to  the 
administrator  of  the  guardian  of  such  minor,  the  payee  hav- 
ing in  such  case  no  interest  in  the  debt.®  So,  a  debt  due  to 
the  husband  forms  no  consideration  for  a  note  made  to  his 
widow.^ 

§  469.  Debt  of  Another — By  Guardian — Parent. — ^Where 
a  note  was  given  by  the  guardian  of  a  lunatic  for  a  debt  of 
his  estate,  the  discharge  of  the  lunatic  was  held  to  be  a  suffi- 
cient consideration  therefor.®    So,  too,  a  note  given  by  a 

»Hetherington  v.  Hixon,  46  Ala.  297  (1871). 

•Mull  V.  Van  Trees,  50  Gal.  547  (1875). 

•Wateon  V.  Reynolds,  54  Ala.  192  (1875) ;  the  widow  having  the  right  to 
tlje  possession  of  assets  until  administration. 

*Maull  V.  Vaughn,  45  Ala.  134  (1871). 

•Nelson  v.  Lovejoy,  14  Ala.  568  (1848). 

•Towles  V.  Towles,  21  Vt.  181  (1838). 

» Bryan  v.  Philpot,  3  Ired.  467  (1843). 

"Thacher  v.  Dinsmore,  5  Mtiss.  299  (1809). 
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guardian   without  assets,  in  extinguishment  of  his  ward's 
debt;*  or  in  settlement  of  his  account  as  guardian.* 

Tlie  near  relation  of  the  parties  to  one  another  has  some- 
times been  considered  a  sufiBcient  moral  obligation  to  make 
the  debt  of  one  a  valid  consideration  for  the  note  or  bill  of 
the  other.  In  the  absence,  however,  of  a  release  of  the  origi- 
nal debtor,  a  forbearance  of  the  original  debt,  or  other  suffi- 
cient consideration,  a  note  given  by  a  father  for  the  debt  of 
a  son  over  twenty-one  years  old  is  without  consideration.* 
But  a  note  given  for  a  claim  against  the  maker's  son,  which 
is  discharged  upon  receiving  the  note,  has  been  held  suf- 
ficient to  bind  the  maker.*  So,  a  note  in  payment  of  a 
defalcation  of  the  maker's  son.^  So,  a  note  given  by  a  mother 
to  take  up  another  note  of  her  insolvent  son,  which  note  was 
surrendered  to  her  and  destroyed.*  On  the  other  hand,  a 
note  given  to  the  mother  of  a  son's  bastard  child,  leaving 
an  action  still  remaining  against  the  maker's  son,  is  not 
binding  on  the  maker.^  So,  a  note  for  necessaries  already 
furnished  to  a  father  is  without  sufficient  consideration.* 
And  even  the  surrender  of  a'note  made  by  the  maker's  father 
has  been  held  to  be  an  insufficient  consideration  for  a  new 
note.'  And,  with  more  reason,  a  note  given  by  a  son  for  a 
debt  of  his  father  who  had  died  bankrupt,  has  been  held  to 
be  without  consideration.^®  So,  too,  a  son's  note  for  his  father's 
debt,  given  by  him  for  the  payee's  accommodation  only." 

§  470.  Debt  of  Third  Person  with  Release  of  Other  Secur- 
ity.— ^In  general,  there  is  no  question  of  the  sufficiency  of  an 
instrument  of  a  commercial  character  given  for  the  debt  of 

» Wren  v.  Hoffman,  41  Miss.  616  (1868). 

*Ck)leman  v.  Davies,  45  Ga.  489  (1872). 

•Mansfield  v.  Corbin,  2  Cush.  151  (1848). 

*8eymonr  v.  Prescott,  69  Me.  376  (1879). 

•Popple  V.  Day,  123  Mass.  520  (1878). 

•Myers  v.  Van  Wagoner,  66  Mo.  115  (1874). 

'Putter  V.  Earnest,  45  Ind.  416  (1873). 

•Cook  V.  Bradley.  7  Conn.  57  (1828). 

•Rowland  v.  Harris,  55  Ga.  141  (1875). 

'•McEIven  v.  -Sloan,  56  Ga.  2()8  (1876).    See,  too,  Ga.  Code  8  2741. 

"Murphy  v.  Key es,- 7  Jones  &  8.  18  (1875). 
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a  third  person,  where  this  is  accorapanied  by  the  additional 
consideration  of  a  release  or  surrender  of  other  securities,  or 
an  extension  of  the  original  debt.  Thus,  where  the. maker 
of  a  note  gave  it  to  the  payee  in  settlement  and  on  surren- 
der of  a  note  of  a  third  person  who  was  really  the  maker's 
creditor,  the  consideration  would  be  sufficient,  although  the 
former  note  was  usurious.^  So,  the  release  of  the  maker 
of  another  note,  for  which  the  new  note  is  substituted,  fur- 
nishes a  sufficient  consideration  for  the  new  note.*  So,  the 
renewal  by  a  new  firm,  consisting  of  the  partners  A.,  B.  & 
C,  of  a  note  given  by  the  former  firm,  of  which  C.  was  not 
a  member,  is  for  a  sufficient  consideration.^  And  where  a 
third  person's  debt  to  the  payee  is  discharged  by  reason  of  the 
new  note  given  at  the  payee's  request,  further  consideration 
between  the  maker  and  the  payee  of  the  new  note  is  unneces- 
sary.* In  like  manner,  the  original  debtor,  having  been  once 
discharged  by  substitution  of  a  new  debtor,  may  be  charged 
again  by  his  new  note  given  in  release  of  his  substitute.*  So, 
a  note  given  by  the  maker  to  obtain  a  release  of  his  brother's 
land  from  the  lien  of  an  attachment,  is  binding  upon  him.* 
But  an  acceptance  or  a  verbal  promise  to  accept  an  order 
drawn  by  a  third  person,  who  was  not  a  creditor  of  the  ac- 
ceptor and  was  already  secured  by  a  mechanics'  lien  which 
he  did  not  release,  is  without  consideration.^ 

§  471.  Debt  of  Another  and  Forbearance — Personal  Obli- 

*  Sherwood  v.  Archer,  10  Hun  73  (1877).  So,  the  surrender  of  a  chattel 
mortgage  held  by  A.  on  property  of  B.,  brought  into  and  held  by  B/s  firm, 
is  a  sufficient  consideration  for  an  indorsement  bv  the  firm,  Rust  v.  Hauselt, 
14  Jones  &  S.  22  (1880) ;  or  surrender  of  notes  held  for  loans  to  a  church,  of 
which  the  maker  of  the  new  note  was  a  member,  Rome  Sav.  Bank  v. 
Kramer,  19  N.  Y.  Wkly.Dig.  337  (1884).  So,  payment  at  A.'s  request  and 
surrender  to  h4ra  of  certain  orders  on  a  corporation,  of  which  he  was  treas- 
urer, is  a  valid  consideration  for  his  individual  note,  Wright  v.  Hughes,  13 
Ind.  109  (1859). 

*  Carpenter  v.  Murphree,  49  Ala.  84  (1873). 

•Maine  Mut.  Ins.  Co.  v.  Blunt,  64  Me.  95  (1874). 

*Railroad  v.  Charaberlin,  44  N.  H.  497  (1863);  Horn  v.  Fuller,  6  lb.  512; 
Nickerson  v.  Hay  ward,  19  Johns.  113. 

•Compton  V.  Blair,  27  Mich.  397  (1873). 

•Bradbury  v.  Blake,  25  Me.  397  (1845). 

'Plummer  v.  Lyman,  49  Me.  229  (1860). 
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gation. — Forbearance  of  a  third  person's  debt  is,  in  like 
manner,  as  we  have  seen,  a  sufficient  consideration  for  the 
making  of  a  note  or  bill  ;^  or  for  an  acceptance.*  So,  an 
acceptance  by  a  married  woman  is  valid,  if  given  on  account 
of  the  payee's  forbearance  toward  the  drawer  of  the  bill.^ 
So,  forbearance  of  a  claim  against  a  banking  corporation  is 
sufficient  consideration  for  the  individual  joint  note  of  the 
bank  officers.^  So,  forbearance  of  a  suit  against  a  co-assignee 
in  bankruptcy  for  misapplication  of  assets  is  sufficient  to 
support  a  note  given  by  the  other  assignee.^  In  like  man- 
ner, forbearance  in  favor  of  a  third  person  is  sufficient  con- 
sideration for  a  guaranty  of  the  debt.*  So,  forbearance 
toward  a  principal,  for  an  indorsement  by  the  surety.^  So, 
extension  of  a  partnership  debt,  for  a  note  by  the  individual 
partners  after  dissolution  of  the  firm.^  So,  forbearance  to 
the  personal  representative  of  a  deceased  debtor.*  And  an 
agreement  for  forbearance  is  said  to  be  implied,  where  a  note, 
payable  in  future,  is  given  for  an  existing  debt.^®  And  the 
acceptance  of  a  note  with  a  guaranty  implies  forbearance  to- 
ward the  original  debtor  and  a  sufficient  consideration  for 
the  guaranty." 

*Silvi8  V.  Ely,  3  Watte  <fe  S.  420  (1842).  So,  discontinuance  of  threatened 
bankruptcy  proceedings  against  A.  and  A.'s  agreement  to  secure  tiie  debt  by 
a  trust  deed  are  a  valid  consideration  for  B.*8  indorsement,  Bell  v.  Simpson, 
75  Mo.  485  (1882) ;  Jennison  v.  Sufford,  1  Cush.  168  (1848) ;  Rood  v.  Jones, 
1  Dong.  188  (Mich.  1843).  But  forbearance  to  attach  property  not  belong- 
ing to  the  intended  defendant  constitutes  no  sufficient  consideration.  The 
burden  is  on  the  defendant,  however,  to  show  that  the  property  threatened 
with  such  attachment  is  not  the  property  of  the  debtor,  for  whose  relief  tlie 
note  was  given,  lb. 

'Walker  v.  Sherman,  11  Mete.  170  (1846). 

•Pierce  v.  Kittredge,  115  Maas.  374  (1874). 

*Mech.  <fe  F.  Bank  of  Albany  v.  Wixson,  42  N.  Y.  438  (1870),  affirming  46 
Barb.  218  (1864). 

'Abbott  V.  Fisher,  124  Mass.  414  (1878). 

•Worcester  Bank  v.  Hill,  113  Mass.  25  (1873).  Especially  if  coupled  with 
an  indemnity  to  the  guarantor,  Howard  v.  Jones.  13  Mo.  App.  596  (1883). 

'Chaddock  v.  Vanness,  6  Vroom  518  (1871) ;  Hockenbury  v.  Meyers,  5  lb, 
847  (1870) ;  Hall  v.  Clopton,  56  Miss.  555  (1879). 

•Randolph  v.  Peck,  1  Hun  125  (1874). 

•  Ridout  V.  Bristow,  1  Tyrw.  84 ;  S.  C,  1  C.  <fe  J.  231 

^•Thompson  v.  Gray,  63  Me.  228  (1874);  Andrews  v,  Marrett,  58  Ih.  539; 
York  V.  Pearson,  63  lb.  587  (1874). 

"Munson  v.  Adams,  89  111,  450  (1878). 
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A  note  for  the  debt  of  a  third  person  is  also  valid  and  for 
suflBcient  consideration,  where  the  original  credit  is  given  to 
the  maker.^  So,  where  the  maker  of  a  note  had  become 
legally  liable  for  the  debt  of  another,  the  note  given  for  it 
is  binding  upon  him,  as  if  given  for  his  own  debt**  Again, 
a  note  given  for  the  debt  of  a  third  person,  upon  his 
agreement  to  transfer  certain  stock  to  the  maker,  is  bind- 
ing, even  though  the  agreement  be  not  performed  ;^  and 
even  though  the  maker  be  induced  to  give  the  note  through 
a  mistake  as  to  securities  held  by  him,  the  payee  having 
credited  the  amount  of  the  note  to  such  third  person.* 

§  472.  Accommodation  Paper. — Of  a  somewhat  similar 
character  to  negotiable  paper  given  for  the  debt  of  a  third 
person  is  accommodation  paper,  which  is  sometimes  said  to 
be  without  consideration ;  this  must  be  considered  as  mean- 
ing simply  without  consideration  to  the  accommodation  party 
directly.  An  accommodation  bill  of  exchange  is  defined  by 
Mr.  Justice  Byles  to  be  "a  bill  to  which  the  accommodating 
party,  be  he  acceptor,  drawer  or  indorser,  has  put  his  name 
without  consideration,  for  the  purpose  of  benefit  or  accommo- 
dation to  some  other  party,  who  desires  to  raise  money  on  it 
and  is  to  provide  for  the  bill  when  due.'**  And  the  accom- 
modation party  in  such  paper  is  defined  by  Professor  Parsons 
to  be  "one  who  puts  his  name  there  without  any  considera- 
tion with  the  intention  of  lending  his  credit  to  the  accommo- 
dated party."®  The  contract  is,  in  fact,  a  loan  of  credit,  and 
in  general  is  made  without  restriction  as  to  its  use.^ 

The  consideration  received  by  the  drawer  or  paid  by  the 
holder  forms  a  sufficient  consideration  for  an  accommodation 

^1  Parsons  195 ;  Crofts  v.  Beale,  11  C.  B.  172.  Or  it  might  be,  in  case  of  a 
guaranty,  the  credit  originally  given  on  that  acccount  to  the  priaoipal, 
Brewster  v.  Silence,  8  N.  Y.  207  (1853). 

"Brainard  v.  Capelle,  81  Mo.  428  (1862). 

*Ferdon  v.  Jones,  2  E.  D.  Smith  106  (1858). 

*Guyt;.  Bibend,42CaL322(1871).   ^ 

*  Byles  131. 

.    «1  Parsons  184. 

^Lenheim  v.  VVilmarding,  53  Penna.  St.  75  (1867). 
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indorsement.^  And  the  liability  of  an  accommodation  in- 
d()i*ser  on  one  note  is  sufficient  consideration  for  his  joint 
note  with  the  maker,  given  to  take  up  that  note  and  others 
on  which  he  was  not  liable.*  An  accommodation  indorse- 
ment is  a  debt  on  the  indorser's  part  to  the  holder,  and  if  he 
is  thereby  rendered  insolvent^  a  voluntary  gift  made  to  his 
wife  will  be  void,  as  in  fraud  of  such  creditor.'  The  ac- 
commodation character  of  a  party  to  negotiable  paper  may 
he  changed  by  a  subsequent  parol  agreement  on  his  part.* 
Where  the  maker  of  a  note  obtains  a  discount  of  it  with 
another's  indorsement  already  on  it,  this  is  prima  fade  an 
accommodation  indorsement,*  Such  paper,  however,  is  not 
within  the  ordinary  scope  of  a  partnership  and  although  one 
partner  may,  in  general,  bind  his  firm  by  a  bill  or  note  in 
the  firm  name,  he  cannot  render  the  firm  liable  on  accommo- 
dation paper  to  the  payee;*  nor  to  a  holder  with  notice  of  the 
accommodation  character  of  the  paper.^  And,  in  general,  as 
between  immediate  parties  and  against  third  parties  who  are 
not  holders  for  value  without  notice  before  maturity,  it  may 
be  shown  that  the  party  sued  on  the  paper  signed  it  as  an 
accommodation  only. 

§  473.  Accommodatioxi  Parties — ^Between  Original  Parties. — 
As  regards  third  parties,  the  rights  and  liabilities  of  an  accom- 
modation party  are,  in  general,  the  same  as  those  of  a  party 
receiving  valuable  consideration  for  his  signature.  But  be- 
tween the  accommodation  party  and  the  person  accommodated, 
there  is  no  such  liability,  and  one  who  draws,  accepts  or  in- 
dorses commercial  paper  for  the  accommodation  of  another, 

*  Yeaton  v.  Bank  of  Alexandria,  6  Cranch  49  (1809) ;  Violett  v,  Patton,  lb. 
142,  as  to  indorBement  on  blank  paper;  Marr  v.  Johnson,  9  Yerg.  1  (1836). 

•Spencer  w.  Ballon,  18  N.  Y.  327  (1858). 

•Primrose  v.  Browning,  56  Ga.  369  (1876). 

'Norton  v  Downer,  83  Vt.  26  (1860). 

•Stall  V,  Catskill  Bank.  18  Wend.  478 ;  Wallace  ».  Branch  Bank,  1  Ala. 
565  (1840) ;  Mauldin  v.  Branch  Bank,  2  lb,  502  (1841).  And  the  presenta- 
tion of  such  paper  for  discount  by  the  drawer  is  of  itself  notice  of  ita 
accommodation  character,  Noble  v.  Walker,  32  Ala.  456  (1858). 

•Heffron  v,  Hanaford,  40  Mich.  805  (1879). 

» Vredenburg  v.  Lagan,  28  La.  An.  941  (1876). 
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is  not  liable  on  it  to  him,  whatever  their  apparent  relation 
upon  the  paper  may  be.^  This  is  true,  although  the  party 
accommodated  may  have  released  another  indorser  on  the 
strength  of  the  accommodation  indorsement  obtained,  the 
new  indorser  having  no  knowledge  of  this  fact*  And  where 
an  accommodation  acceptor  has  received  funds  from  the 
party  accommodated  for  the  purpose  of  meeting  the  obliga- 
tion assumed  by  him,  his  accommodation  character  ceases, 
and  he  is  liable  to  the  party  accommodated  as  an  acceptor 
for  valuable  consideration.*  Where  an  acceptance  is  par- 
tially for  valuable  consideration  and  partially  for  the  payee's 
accommodation,  the  acceptor  is  only  liable  to  the  payee  to 
the  extent  of  the  valuable  consideration.*  And  where  the 
party  accommodated  personally  is  a  member  of  a  firm,  which 
afterward  becomes  the  bona  fde  holder  of  the  accommoda- 
tion paper  for  value,  the  knowledge  of  the  accommodation  is 
charged  to  the  firm  as  well  as  to  the  individual  partner,  and 
the  accommodation  party  is  not  liable  to  the  firm  any  further 
than  he  would  have  been  to  the  person  accommodated.' 

On  the  other  hand,  one  who  draws  a  bill  for  the  accommo- 
dation of  the  acceptor  and  indorser  may  afterwards  recover 
from  them  any  amount  that  he  is  obliged  to  pay  as  such 
drawer.'  And  wheje  the  maker  of  a  note  for  the  accommo- 
dation of  the  payee  discounts  the  note  himself,  it  becomes  a 
debt  of  the  payee  to  the  maker.*'  So,  an  accommodation 
acceptor  has  his  action  for  indemnity  against  the  drawer,  for 
whose  accommodation  the  acceptance  was  given.*    And  where 

'Story  on  Bills  {  187;  Story  on  Prom.  Notes  }  190;  Thompson  v.  Clublev, 
1  M.  &  W.  212  (1*836) ;  Patten  v.  Pearson,  55  Me.  39  (1867) ;  Macy  v.  Kendafi, 
33  Mo.  164  (1862).  But  a  bill  taken  in  exchange  for  another  negotiable  bill 
is  not  accommodation  paper  and  may  be  proved  as  a  debt  in  bankruptcy. 
In  re  London  Bank,  L.  R.  9  Ch.  App.  686  (1874). 

•Larned  v,  OgiJby,  20  Iowa  410  (1866). 
•Parker  v.  Lewis,  39  Tex.  394  (1873). 
♦Darnell  v.  Williams,  2  Stark.  166  (1817). 

•Sparrow  v.  Chisman,  9  B.  &  0.  241  (1829) ;  Quinn  v.  Fuller,  7  Cush.  224 
(1851). 

•Lewis  V.  Williams,  4  Bush  678  (1868). 
» Owens  V,  Miller,  29  Md.  144  (1868). 
"Pomeroy  «.  Tanner,  70  N.  Y.  547  (1877). 
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an  accommodation  note  has  been  taken  up  by  the  payee,  for 
whose  accommodation  it  was  made,  and  is  held  against  the 
maker,  he  may  recover  it  in  an  action  of  trover.^  So,  where 
one  has  indorsed  commercial  paper  by  way  of  accommodation 
for  a  specific  purpose,  he  may  file  a  bill  in  equity  to  prevent 
its  diversion  from  that  purpose,  except  as  against  a  bona  fide 
holder  for  value.^ 

§  474.  Accommodation  a  Suretyship — ^Reyocation. — Accom- 
modation paper  has  no  validity,  until  it  is  discounted  or  comes 
into  the  bands  of  a  holder  for  value.'  Until  then  the  accom- 
modation contract  is  revocable;*  even  though  security  has 
been  given  to  the  accommodation  party  for  the  use  of  his 
name.^  Inasmuch  as  an  accommodation  signature  partakes 
of  the  nature  of  a  power  of  attorney  to  the  party  accommo- 
dated, it  has  been  questioned  whether  it  is  not  revoked  by 
the  death  of  the  accommodating  party  before  its  use.  But  it 
has  been  held  that  an  accommodation  acceptance  is  not  re- 
voked by  the  acceptor's  death  before  it  is  negotiated  ;•  and 
that  the  death  of  an  accommodation  maker  before  the  transfer 
of  the  note  is  no  defense  against  a  bona  fide  holder  for  value.'' 
In  general,  however,  and  in  the  absence  of  rights  accruing 
to  a  bona  fide  holder  for  value,  the  death  of  an  accommoda- 
tion indorser  or  other  party  before  the  negotiation  of  the 
paper  revokes  his  signature.® 

The  contract  and  liability  of  an  accommodation  party  are,     > 

»Park  V.  McDaniels,  87  Vt.  594  (1865). 

*Com8tock  V.  Hier,  73  N.  Y.  269  (1878). 

'Tufts  V.  Shepherd,  49  Me.  312  (1860);  Macy  v.  Kendall,  33  Mo.  164 
(1862).  And  in  the  hands  of  a  holder  who  has  paid  no  value  for  it,  it  can- 
not be  enforced,  Millis  v.  Barber,  1  M.  <fe  W.  425  (1836).  But  a  plea  by  an 
accommodation  indorser  that  the  holder  gave  no  consideration  for  such  in- 
dorsement is  insufficient,  Hunter  v.  Wilson,  4  Exch.  489  (1849). 

*1  Daniel  192;  1  Edwards  ?  452;  Dogan  v,  Dubois,  2  Rich.  Eq.  85  (1845); 
Smith  V,  Wyckoff,  3  Sandf.  Ch.  77  (1845).  And  a  taker  of  the  paper  after 
notice  of  such  revocation  cannot  recover  against  the  accommodation  ac- 
ceptor, Dogan  V,  Dubois,  supra;  or  indorser,  May  v,  Boisseau,  8  Leigh  164 
(1837). 

^May  V.  Boisseau,  8  Leigh  184  (1837). 

•Williams  v.  Bosson,  11  Ohio  66  (1841). 

» Clark  V.  Thayer,  105  Mass.  216  (1870). 

•Smith  V.  Wyckoff,  3  Sandf.  Ch.  94  (1846). 

\ 
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in  general,  those  of  a  surety  for  the  party  accommodated.^ 
And  if  he  take  the  paper  up  at  maturity,  the  party  accom- 
modated will  be  liable  for  it  as  a  principal  to  a  surety.*  And 
in  Indiana  an  accommodation  drawer  may  under  such  cir- 
cumstances have  such  execution  against  the  payee  accommo- 
dated as  is  provided  by  statute  for  a  surety  against  his  prin- 
cipal, and  may  show  by  parol  the  relation  existing  between 
him  and  the  payee.*  But  to  a  bona  fide  holder  without 
notice  for  value  an  accommodation  maker  is  liable  as  a  prin- 
cipal maker  and  not  as  a  mere  surety.* 

§  475.  Accommodation  Paper  May  be  Pledged. — Accom- 
modation paper  may,  unless  its  use  is  restricted,  be  trans- 
ferred as  a  pledge  or  collateral.*  And"  one  who  takes  it  as 
such  collateral  for  a  precedent  debt  and  surrenders  other 
security  for  it  is  entitled  to  recover  upon  it  as  a  holder  for 
value.*  And  where  a  note  is  pledged  with  an  accommodation 
indorsement  to  one  who  afterward  becomes  a  purchaser  of  it, 
he  is  entitled  to  recover  against  the  accommodation  indorser, 
even  though  he  knew  of  the  accommodation  at  the  time  he 
first  took  the  note.*^  Where,  however,  such  paper  has  been 
transferred  as  a  pledge  or  collateral,  only  the  amount  which 
is  actually  due  and  is  secured  by  it  can  be  recovered  from 
the  accommodation  maker  or  indorser.®  And  this  is  true 
also  where  it  has  been  transferred  as  collateral  for  advances 
made  at  the  time  or  afterward.® 

» Byere  v.  Franklin  Coal  Co.,  106  Mass.  131  (1870) ;  Child  v.  Eureka  Powder 
Works,  44  N.  H.  354  (1862) ;  Cumminga  v.  Little,  45  Me.  187  (1858) ;  Barron 
v.  Cady,  40  Mich.  259  (1879). 

'Burton  v.  Slaughter,  26  Gratt.  914  (1875).  And  the  drawer  of  a  bill  of 
exchange  is  liable  in  the  same  manner  to  an  accommodation  acceptor  tak- 
ing it  up,  De  Barry  v.  Withers,  44  Penna.  St.  856  (1863). 

"Lacy  V.  Lofton,  26  Ind.  324  (1866). 

*  First  Nat.  Bank  t;.  Morgan,  6  Hun  346  (1876) ;  Stephens  r.  Monongahela 
Nat.  Bank,  88  Penna.  St.  157  (1878). 

*  Washington  Bank  v.  Krum,  15  Iowa  53  (1863) ;  Appleton  v.  Donaldson, 
3  Penna.  St.  386  (1846). 

•Depeau  v.  Waddington,  6  Whart.  219  (1840). 
'  Hansom  v.  Turley,  50  Ind.  273  (1875). 

"Atlas  Bank  v.  Doyle,  9  R.  I.  76  (1868) ;  Buchanan  v.  International  Bank, 
78  III.  500  (1875). 

"Gordon  v.  Boppe,  55  N.  Y.  665  (1874). 
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§  476.  Accommodation — Defense,  when  Admissible. — ^That 
the  paper,  as  between  other  parties,  e.  g.  maker  and  payee, 
was  accommodation  paper,  is  no  defense  on  behalf  of  an  in- 
dorser.^  Nor,  in  general,  is  the  accommodation  character  of 
a  note  or  indorsement  any  defense  at  suit  of  a  holder  for 
value;*  or  even,  in  New  York,  at  suit  of  one  who  takes  it 
for  an  existing  debt;*  or  as  security  for  an  existing  debt.* 
But  in  Pennsylvania  an  accommodation  maker  is  not  liable 
to  one  taking  it  for  an  existing  debt,  although  it  be  only  a 
renewal  of  an  earlier  note  so  taken.* 

An  accommodation  maker  or  indorser  is  liable  to  a  bona  fide 
holder  for  value,  although  the  paper  has  been  diverted  without 
the  holder's  knowledge  from  its  original  purpose.®  And  unlike 
other  cases  where  there  is  an  actual  want  of  consideration  for 
the  note  or  indorsement,  accommodation  paper  is  binding  upon 
the  accommodation  party  at  suit  of  a  holder  for  value,  even 
though  its  accommodation  character  was  known  to  him  at  the 
time  of  taking  the  paper,  provided  the  paper  has  not  been 
fraudulently  used  or  diverted  from  its  purpose  with  his 
knowledge.^  And  even  a  payee,  knowing  of  the  accommo- 
dation character  of  the  relation  existing  between  prior  par- 

>Archer  v.  Shea.  14  Hun  493  (1878). 

■Chitty  96;  Mallett  v,  Thompson,  5  Esp.  178;  Smith  v.  Knox,  3  76.  46; 
Bank  of  Ireland  v.  Beresford,  6  Dowl.  237;  Collins  v.  Martin,  1  Bos.  <fe  P. 
651 ;  Mechanics'  Bkg.  Association  v.  New  York,  &c.,  White  Lead  Co.,  35  N. 
Y.  505  (1866);  Monument  Nat.  Bank  v.  Glohe  Works,  101  Mass.  57  (1869) ; 
Kenworthy  v.  Sawyer,  125  Mass.  28  (1878);  Davis  v,  Randall,  115  Mass.  547 
(1874). 

•Schepp  V.  Carpenter,  51  N.  Y.  602  (1873),  affirming  49  Barb.  542. 

♦De  Zeug  v.  Fyfe,  1  Bosw.  335  (1857) ;  Grocers'  Bank  v.  Penfield.  7  Hun 
279,  affirmed  69  N.  Y.  502  (1877).  But  see,  contra,  Cummings  t^.  Boyd,  83 
Penna.  St.  372  (1877). 

•Eoyer  v.  Keystone  Nat.  Bank,  83  Penna.  St.  248  (1877). 

•Brooks  V.  Hay,  28  Hun  372  (1881) ;  Robertson  v,  Williams,  5  Munf.  381 
(1816). 

^  By  lea  131;  Chittv  96;  1  Daniel  193;  1  Parsons  183;  Story  on  Prom. 
Notes  {  194;  Smith\  Knox,  3  Esp.  47;  Charles  v,  Marsden,  1  Taunt.  224; 
Bank  of  Ireland  v.  Beresford,  6  Dow.  237;  Fentum  v.  Pococke,  5  Taunt.  193 ; 
S.  C,  1  Marsh.  14.  See,  too,  Wiffen  v.  Roberts,  1  Esp  261 ;  Popplewell  v.  Wil- 
son, 1  Stra.  264;  Jewell  v.  Parr,  16  C.  B.  684,  L.  R.  2  Exch.  56;  Pettigrew  v. 
Chave,  2  Hilt.  546  (1859) ;  Brown  v.  Mott,  7  John.*.  361  (1811) ;  Thatcher  t;. 
West  River  Nat.  Bank,  19  Mich.  196  (1869) ;  Best  v.  Nokomis  Nat.  Bank,  76 
111.  608  (1875) ;  Grant  t».  Ellicott,  7  Wen<l.  'J27  (IStH) ;  Arnold  i;.  Sprague,  34 
Vt.  402  (1861) ;  Washington  Bank  t>.  Kruni,  15  L.wa  53  (18B3). 
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ties  to  the  paper,  can  hold  them  liable  notwithstanding  that 
relation.^  Thus,  where  the  acceptance  of  a  bill  has  been 
made  for  the  accommodation  of  the  drawer,  this  fact,  though 
known  to  the  payee,  will  not  affect  his  right  to  recover 
against  the  acceptor.*  On  the  other  hand,  it  has  been  held 
that  an  accommodation  joint  drawer  is  not  liable  on  a 
'  l)ill  to  an  accommodation  acceptor  with  knowledge  of  that 
fact.^  But  although,  as  has  been  said,  the  relation  between 
the  accommodation  parties  is  or  resembles  that  of  principal 
and  surety,  yet  the  accommodation  maker,  becoming  liable 
to  a  bona  fide  holder  for  value,  will  not  be  discharged  by  an 
extension  of  time  given  by  the  holders  with  knowledge  of 
the  accommodation.* 

Again,  it  is  no  defense  that  commercial  paper  was-  given 
for  accommodation  at  suit  even  of  one  who  took  it  for  an 
existing  debt  and  with  knowledge  of  its  accommodation 
character.*  And  the  fact  that  the  holder  of  such  paper  took 
it  with  knowledge  of  its  character  does  not  shift  from  tlie 
defendant  the  burden  of  proving  fraud  in  the  paper,  where 
that  is  set  up  in  defense.*  Where,  however,  it  is  shown  that 
the  accommodation  note  was  made  for  a  special  purpose  and 
has  been  diverted  from  that  purpose,  the  burden  is  on  the 
plaintiff  of  showing  himself  a  bona  fide  holder  for  value.^ 
And  if  a  purchaser  of  such  paper  knows  at  the  time  that  it 
has  been  fraudulently  diverted  from  its  proper  purpose,  he  is 
not  in  the  position  of  a  bona  fide  holder  for  value.*  So,  too, 
where  paper  has  been  executed  for  accommodation  with  the 

*Spurgin  v.  McPheeters,  42  Ind.  527  (1873).  But  at  suit  of  a  payee  with 
knowleoge  of  the  relation  of  the  parties,  an  accommodation  acceptor  may 
set  up  in  his  defense  a  payment  by  the  drawer  to  the  pavee,  applied  by  the 
latter  on  another  indebtedness,  Cook  v.  Lister,  13  C.  B.  (N.  s.)  543.  And  in 
a  like  case  an  accommodation  co-maker  may  set  up  against  the  payee  an 
offset  growing  out  of  the  same  business  between  the  principal  debtor  and 
the  payee,  Bechervaise  v.  Lewis,  L.  R.  7  C.  P.  372  (1872). 

•Israel  v.  Ayer,  2  So.  Car.  344  (1870). 

"Turner  v.  Browder,  5  Bush  216  (1868). 

*Hoge  v.  Lansing,  35  N.  Y.  136  (1866). 

•Montross  v.  Clark,  2  Sandf.  115  (1848). 

•Lincoln  v.  Stevens,  7  Mete.  529  (1844). 

'Nickerson  v.  Ruger,  76  N.  Y.  279  (1879). 

•Small  v.  Smith,  1  Denio  583  (1845). 
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payee  s  name  left  blank,  and  such  blank  has  been  filled  by 
the  party  accommodated  after  he  became  insolvent,  and  the 
paper  delivered  to  his  sister,  who  knew  of  its  accommodation 
character,  in  settlement  of  a  previous  debt  owing  her,  she 
cannot  hold  the  accommodation  maker  liable  upon  it.^  More- 
over, at  suit  of  a  purchaser  after  maturity,  the  accommoda- 
tion character  of  the  paper  forms  a  perfect  defense;*  espe- 
cially if  known  to  the  purchaser  at  the  time.® 

^Thompson  v,  Poston,  1  Duv.  389  (1864). 

•Tinson  v,  Francis,  1  Campb.  19;  Jewell  v.  Parr,  16  C.  B.  684;  Bower  <y. 
Hastings,  36  Penna.  St.  285  (1860) ;  Kellogg  v.  Barton,  12  Allen  527  (1866) ; 
Bower  v.  Hastings,  36  Penna.  St.  285  (1860) ;  Cummings  v.  Little,  45  Me.  187 
(1858). 

•Chester  v.  Dorr,  41  N.  Y.  279  (1869).  The  opinion  of  Woodruff,  J.,  in 
this  case  ignores  all  distinction  between  an  accommodation  and  other  want 
of  consideration.  "  It  is  not,"  in  his  words,  p.  286,  "  according  to  the  intent 
or  meaning  of  an  indorsement  for  another's  accommodation  to  say  that  the 
indorser  intends  to  give  the  use  of  his  credit  for  any  other  period  than  that 
limited  in  the  note,  or  that  such  an  indorsement  imports  authority  to  use 
it,  when  that  period  has  elapsed."  This  case  further  expresses  disapproval 
of  Charles  v.  Marsden,  1  Taunt.  224;  Sturtevant  v.  Ford,  4  Man.  &  G.  101 ; 
S.  C,  4  Scott  608 ;  and  Caruthers  v.  West,  11  Q.  B.  143.  See,  too.  East  Kiver 
Bank  v.  Butterworth,  45  Barb.  476  (1866).  But  this  rule  does  not  apply  to 
an  iDdorsee  after  maturity  from  a  bona  fide  holder  for  value  before  maturity, 
Ibompson  v.  Shepherd,  12  Mete.  811  ^847). 
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in.   CONSIDERATIONS  OTHER  THAN  MONET. 

477.  Property  Purchased. 

478.  Void  Transfer  of  Property. 

479.  Exchange  of  Notes. 

480.  Contracts  of  Exchange— How  far  Independent. 

481.  Other  Agreements. 

482.  Contract  for  Services. 

483.  ICclease  of  Liability. 

485.  Bastardy  Proceedings. 

486.  Doubtful  Claims. 

487.  Claims  Barred  by  Statute. 

488.  Discharged  Voluntarily — By  Law. 

489.  Invalid  Claims— Coverture— Fraud  and  Mistake. 

490.  Mutual  Accounts— Wager — Illegal  Claims. 
4*.»1.  Forbearance — Extension. 

492.  Consideration  Necessary  to  Extension. 

493.  Indemnity. 

§  477.  Property  Purchased. — ^The  consideration  for  a  bill 
or  note  often  consists  in  property  purchased  or  rights  in 
property  acquired.  A  note  given  for  real  estate  purchased 
subject  to  a  mortgage,  is  none  the  less  valid  by  reason  of  the 
mortgage,  the  presumption  being  that  the  equity  of  redemp- 
tion is  a  valuable  one.^  In  like  manner  a  quitclaim  for  land 
has  been  held  sufficient  to  support  a  note.*  And  even  a  quit- 
claim by  a  former  and  remote  owner,  under  whose  title  a  bill 
in  equity  has  been  filed  and  is  pending,  has  been  held  to  be 
a  good  consideration  for  a  note  given  by  the  purchaser  of  the 
land  to  such  former  owner."  So,  a  note  given  for  an  im- 
provement, erected  by  permission  on  the  property  of  a  third 
person  and  transferred  to  the  maker  of  the  note,  has  been 
held  to  be  sufficiently  supported  by  the  equitable  title  so 
transferred.*    So,  a  note  given  for  land,  the  title  of  which 

'Hoyt  V,  Bradley,  27  Me.  242  (1847).  So.  a  transfer  coupled  with  the 
assumption  of  a  mortgage  not  yet  delivered,  Fitzgerald  v.  Barker,  13  Mo. 
App.  192  (1863).  So,  a  title  in  part  legal  and  in  part  equitable  is  sufficient, 
Ervin  v.  Morris,  26  Kans.  664  (1881).  But  a  mortgagee's  right  to  redeem 
from  a  sheriff's  sale  does  not  proceed  from  his  mortgagor  and  will  not  sup- 
port a  note  to  the  mortgagor  payable  if  fie  redeems,  Jessup  v.  Trout,  77  Ind. 
194  (1881) ;  especially  if  there  is  no  redemption,  lb.  , 

'Bonney  v.  Smith,  17  III.  531  (1856).  And  land  transferred  as  security  to 
one  who  gives  his  note  for  the  deht  of  the  person  transferring  the  land  is  a 
sufficient  consideration,  Parsons  v.  Clark,  13*2  Mass.  569  (1882). 

•Baohekler  v.  Lovely,  69  Me.  33  (1879). 

♦Washband  v.  Wnshband,  24  Conn.  500  (1856). 
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was  to  pass  under  the  contract  on  payment  of  the  last  install- 
ment of  purchase-money,  is  upon  suflScient  consideration  and 
not  dependent  upon  the  performance  of  the  contract.^  But 
a  note  given  for  the  difference  between  exchanged  lanfls  and 
extorted  on  a  false  pretense  as  to  the  quantity  of  land,  the 
maker  of  the  note  being  under  the  necessity  of  procuring  his 
deed  at  once  in  order  to  perform  another  contract  on  his 
part,  is  without  valid  consideration.* 

Again,  a  note  or  bill  for  the  sale  of  spirituous  liquor  is 
a  sufficient  consideration  ;*  even  though  it  be  made  to  a 
town  agent  who  is  authorized  to  sell,  but  not  expressly 
authorized  to  give  credit  on  such  sale.*  And  even  a  note 
given  for  the  sale  of  whiskey  by  a  distiller,  under  a  broker's 
license  and  subject  to  a  statutory  penalty,  is  valid.*  So,  too, 
a  note  may  be  given  for  a  policy  of  life  insurance  to  be  issued 
for  the  value  of  the  note,  although  the  actual  value  of  the 
note  may  be  unknown  until  it  is  paid.^ 

So,  a  note  may  be  given  for  the  purchase  of  a  patented  arti- 
cle ;^  or  as  collateral  for  goods  purchased  and  delivered  ;*  or 
for  the  good  will  in  a  carting  business;'  or  for  membership 
fees  in  a  society  ;^^  or  for  an  initiation  fee  in  a  medical  society." 
But  not  to  an  officer  of  a  benevolent  society  for  a  member's 
initiation  fee ;"  nor  for  like  fee  to  an  officer  of  an  unincorpo- 
rated Masonic  Lodge." 

§  478.  Void  Transfer  of  Property. — ^A  negotiable  instru- 
ment has  been  held  to  be  supported  by  a  valid  consideration, 

'McMath  V.  Johnson,  41  Miss.  489  (1867). 
'Holland  v.  Hoyt,  14  Mich.  238  (1866). 
•Holmes  v.  Ebersole,  12  Ind.  892  (1859). 
*Andover  v.  Kendrick,  42  N.  H.  824  (1861). 
^Rahter  v.  First  Nat.  Bank,  92  Penna.  St.  893  (1880). 
•Franklin  Life  Ins.  Co.  v.  Cardwell,  66  Ind.  138  (1879). 
'Kline  v,  Spahr,  66  Ind.  296  (1877). 
•Fenby  v.  Pritchard,  2  Sandf.  151  (1848). 
•Searing  v.  Tye,  4  E.  D.  Smith  197  (1866). 
"Middlesex  v.  Davis,  3  Mete.  133  (1841). 
»»Goree  v.  Wilson,  1  Bailey  697  (1830). 
"Nash  V.  Russell,  6  Barb.  566  (1849). 
"Nightingale  v.  Barney,  4  G.  Greene  106  (1858). 

VOL.  n.  ^ 
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though  given  for  the  purchase  of  a  grant  of  a  ferry  franchise, 
granted  ultra  vires  by  a  municipal  corporation.^  But  not 
for  a  conveyance  by  a  married  woman  which  is  void  at  law 
and  furnishes  no  remedy  even  on  the  covenants  contained  in 
it.^  On  the  other  hand,  the  assignment  of  a  lease  is  a  suffi- 
cient consideration  for  a  note,  although  the  lease  contain  a 
covenant  against  assignment,  there  having  been  no  re-entry 
for  breach  of  this  covenant.*  But  the  transfer  of  an  untrans- 
ferable liquor  license  is  no  consideration  for  a  note  given  for 
it.*  Neither  is  the  transfer  of  the  payee's  "legal  right  to  cut 
timber,  &c.,"  a  good  consideration  for  a  note,  the  payee  having 
no  legal  right  of  the  sort.'  But  where  a  mortgage  has  been 
given  in  fraud  of  creditors,  its  assignment  to  a  bona  fde 
assignee,  being  sufficient  to  cut  off  such  defense,  is  sufficient 
consideration  for  a  note  given  for  it.*  So  a  note  may  be 
valid,  though  given  for  a  deed  of  land  which  contains,  by 
fraud  or  mistake,  a  condition  avoiding  the  deed,  if  the  note 
be  paid  at  the  time  mentioned.'^ 

Where  a  note  has  been  given  for  an  improvement  erected 
on  public  lands  and  a  relinquishment  of  the  payee's  claim, 
the  maker  taking  the  government  warrant  in  his  own  name 
is  estopped  from  denying  a  sufficient  consideration  for  the 
note.®  And  in  Iowa,  in  such  case,  the  defense  of  want  of  con- 
sideration is  prohibited  by  statute.'  And  in  general,  as  we 
have  seen,  a  note  for  an  improvement  erected  on  the  lands 
of  another,  has  a  sufficient  consideration.^^    But  the  sale  of 

'Carpentier  v.  Minturn,  6  Lans.  56  (1872). 

'Fowler  v.  Shearer,  7  Mass.  14  (1810),  and  mere  pcNssession  under  a  void 
conveyance  is  not  sufficient,  Sorrells  v,  McHenry,  88  Ark.  127  (1881). 

"Spear  v.  Fuller.  8  N.  H.  174  (1835). 

*8trahn  v.  Hamilton,  88  Ind.  67  (1871). 

*Long  v.  Hopkins,  50  Me.  818  (1862);  Swanzer  v.  Mayberry,  59  Gal.  91 

(1881). 

•Payson  v,  Whitcomb.  15  Pick.  212  (1834). 

^Hodsdon  v.  Smith,  14  N.  H.  41  (1843).  In  this  case  the  condition  was 
strictly  construed  and  a  payment  after  the  time  mentioned  in  the  deed  was 
held  not  to  be  the  payment  ai  such  time,  against  which  the  condition  was 
framed. 

•Sherrer  v.  Bullock,  23  Ark.  729;  Lapham  v.  Head,  21  Kans.  882  (1878); 
Brooks  V.  Hiatt,  13  Neb.  503  (1882). 

•Hill  V.  Smith,  1  Morris  70  (Iowa  1840). 

"  Freeman  v,  Holliday,  lb.  80. 
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Indian  lands  to  a  citizen  of  the  United  States,  being  expressly 
prohibited  by  law,  cannot  support  a  note  given  for  the  pur- 
chase-money.^ 

Questions  have  arisen  since  the  emancipation  of  slaves  in 
the  United  States  as  to  negotiable  instruments  given  for  the 
hiring  or  purchase  of  slaves.  Such  questions  fall  more  prop- 
erly under  the  head  of  failure  of  consideration,  to  be  discussed 
hereafter.  In  Texas  a  note  given  for  slave  hire  since  the 
emancipation  proclamation  has  been  held  valid,  where  the 
slaves  had  not  in  fact  become  free,  nor  failed  to  perform  the 
labor  for  which  the  note  was  given.*  And  such  note  has 
been  upheld  in  Alabama  as  late  as  May,  1865,  slavery 
having  actually  ceased  at  that  time  in  that  State.'  And  in 
Arkansas  emancipation  before  demand  made  for  payment  of 
the  note  has  been  held  to  be  no  defense  to  a  note  given  for 
the  purchase  of  slaves.* 

§  479.  Exchange  of  Notes. — It  happens  not  infrequently 
that  negotiable  instruments  are  given  in  exchange  for  other 
commercial  paper,  either  by  way  of  accommodation  or  for  the 
purchase  of  such  paper.  In  either  case  the  commercial 
paper  given  forms  a  sufficient  consideration  for  that  which 
is  received  in  exchange.*  This  is  true  even  of  a  note  given 
by  the  maker  to  the  payee  for  the  payee's  notes  of  a  different 
amount.*     And  a  note  thus  obtained  in  exchange  for  another 

'  Vickroy  v.  Pratt,  7  Kans.  238  (1871) ;  Jarvis  v.  Campbell,  23  lb.  370  (1880), 
But  the  surrender  of  an  entry  on  public  lands  has  been  held  sufficient  in 
Minnesota,  Thompson  v.  Hanson,  28  Minn.  484  (1881). 

•Tobler  v.  Stubblefield,  32  Tex.  188  (1869) ;  Upshaw  v.  Booth,  87  Tex.  124 
(1872). 

'Leslie  v,  Langham,  40  Ala.  624. 

♦Rust  V.  Reives,  24  Ark.  a59  (1866). 

•Byles  127;  Chitty  87;  Cowley  v.  Dunlop,  7  T.  R.  665;  Buckler  v,  Butti- 
vant,  3  East  72;  Rose  v.  Sims,  1  B.  <&  Ad.  621 ;  Micklea  v.  Colvin,  4  Barb. 
304  (1848);  Williams  v.  Banks,  11  Md.  198  (1867);  Whittier  v.  Enger,  1 
Allen  499;  Rolfe  v,  Caslon,  2  H.  Bl.  671;  Kent  v.  Lowen,  1  Gimpb.  179; 
Hornblower  v.  Proud,  2  B.  &  Aid.  437;  Spooner  v.  Gardiner,  R.  &  M.  84; 
Savage  v.  Ball,  2  C.  E.  Green  142  (1864) ;  Newman  v.  Frost,  62  N.  Y.  422 
^1873);  Bassett  v.  Bassett,  65  Barb.  505  (1870);  Cobb  v.  Titus,  10  N.  Y.  198 
(1854);  Bjickus  v.  Spaulding,  116  Mass.  418  (1875);  Wooster  v.  Jenkins,  3 
Denio  187  (1846) ;  Byrne  v.  Schwing,  6  B.  Mon.  199  (1845) ;  Eaton  v.  Carey, 
10  Pick.  211  (1830).  And  it  makes  no  difference  that  the  note  recfived  in 
exchange  was  returned  unused,  unless  the  note  in  question  was  intended  as 
a  mere  receipt  for  the  note  returned,  Trustees  v.  Hill,  12  Iowa  462  (18G1). 

•Higginson  v.  Gray,  6  Mete.  212  (1843). 


52  CONSIDEBATION — SUFFICIENCY. 

may  be  sold  at  a  discount  by  the  payee  without  usury.*  So, 
the  exchange  of  checks  furnishes  a  suflBcient  consideration, 
each  for  the  other.^  And  in  an  exchange  of  notes  neither 
maker  is  a  mere  surety  for  the  other.' 

So,  if  a  bill  or  note  is  given  for  an  open  letter  of  credit, 
this  is  a  sufficient  consideration  without  any  proof  of  pay- 
ment made  on  the  letter.*  So,  a  partner  may  give  a  valid 
note  to  his  firm  for  bills  receivable  of  the  firm  transferred 
to  him.^  So,  an  unaccepted  draft  of  a  third  person  is  a  suf- 
ficient consideration  for  the  discount  of  a  note.®  So,  the 
transfer  of  a  draft  and  the  surrender  of  another  note  of  the 
maker  furnish  a  good  consideration  for  a  note.^ 

And  the  giving  of  a  note  by  the  purchaser  of  a  negotiable 
instrument  is  a  sufficient  consideration  to  make  him  a  bonajide 
holder  for  value.®  So,  the  giving  of  part  note  and  part  cash  ;• 
or  of  the  purchaser's  own  draft.^°  So,  too,  the  surrender  of  a 
note  of  the  payee  for  another  note  transferred  by  him  makes 
the  purchaser  of  such  latter  note  a  holder  for  value." 

§  480.  Contracts  of  Exchange — ^How  far  Independent. — In 
an  exchange  of  commercial  paper  each  instrument  forms  an 
independent  contract  and  is,  as  we  have  seen,  a  sufficient  con- 

'  Rice  V.  Mather,  3  Wend.  62  (1829) ;  Cameron  v.  Chappell,  24  lb,  94.  But 
this  is  not  true  of  a  note  given  for  the  accommodation  of  the  payee  with 
security  furnished  on  his  part  to  the  maker  in  an  agreement  for  transfer  of 
books  and  accounts,  Do  we  v.sSchutt,  2  Denio  621  (1846j. 

*Rankin  v.  Knight,  1  Cincin.  515  (1871). 

•Slickney  v.  Mohler,  19  Md.  506  (1862).  Nor  is  a  bill  taken  in  such  ex- 
change accommodation  paper,  but  it  m»y  be  proved  as  a  debt  in  bank- 
ruptcy, In  re  London,  Ac,  Bank,  L.  R.  9  Ch.  App.  686  (1874). 

♦Duncan  v,  Gilbert,  5  Dutch.  521  (1862). 

•Leonard  v.  Bobbins,  13  Allen  217  (1866). 

•White  V.  Springfield  Bank,  8  Sandf.  222  (1849). 

^  First  Nat.  Bank  r.  Tisdale,  84  N.  Y.  655  (1881) ;  Nickerson  v.  Ruger,  lb. 
675. 

•Odell  V.  Greenly,  4  Duer  358  (1855). 

•Adams  r.  Soule,  33  Vt.  538  (1860) ;  Luke  v.  Fisher,  10  Gush.  271  (1852). 

"Greenwood  v.  Lowe,  7  La.  An.  197  (1852). 

"Bacon  v.  Holloway,  2  E.  D.  Smith  159  (1853) ;  Baldwin  v.  Van  Deusen,  37 
N.  Y.  487  (1868).  See,  too.  First  National  Bank  v,  Tisdale.  84  N.  Y.  655 
(1881),  where  surrender  of  the  maker's  own  note  was  held  to  be  sufficient 
consideration  for  a  second  note  given  to  take  it  up.  But  this  would  not  be 
BO  if  the  original  note  was  without  consideration,  Mason  v.  Jordan,  13  R.  I. 
193  (1881 ). 
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sideration  for  the  other.^  And  where  a  bill  of  exchange  has 
been  sold  and  actually  delivered,  an  action  lies  for  the  price 
agreed  on,  irrespective  of  the  question  whether  the  bill  is 
paid  or  not.*  So,  an  acceptance,  although  rendered  worth- 
less by  the  acceptor's  subsequent  insolvency,  is  a  valid  con- 
sideration for  a  transfer  of  the  drawer's  property  given  for  the 
original  acceptance  or  to  secure  it  and  held  by  the  acceptor's 
assignee.*  Although,  however,  exchange  notes  form  inde- 
pendent contracts,  a  note  received  by  the  defendant  and  not 
paid  may  be  set  off  in  an  action  on  the  other  note  between  the 
original  parties.*  But  if  a  note  is  made  as  collateral  for  an 
acceptance  to  be  afterwards  given  by  the  payee,  it  becomes 
good  only  when  the  bill  has  been  accepted  as  agreed.*  And 
in  Louisiana  an  acceptance  for  the  benefit  of  A.,  given  in 
consideration  of  an  accommodation  acceptance  by  him,  is 
without  consideration  unless  the  latter  acceptance  be  paid  by 
A.*  So,  in  Illinois,  if  a  note  Is  given  for  a  draft  under  an 
express  condition  for  a  release  in  case  of  non-payment  of  the 
draft,  the  contracts  are  rendered  dependent  upon  one  another, 
and  no  collection  of  the  note  can  be  made  if  the  draft  be 
not  paid.^ 

§  481.  Consideration — Other  Agreement. — Again,  a  nego- 
tiable instrument  may  be  founded  upon  an  agreement  of  a 
different  character,  and  such  agreement,  if  lawful,  will  be  a 
sufficient  consideration  for  it.®  In  such  case  the  validity  of 
the  negotiable  instrument  is  not  dependent  upon  the  per- 
formance of  the  agreement  which  forms  its  consideration .• 
Thus,  the  agreement  for  delivery  of  a  deed  is  sufficient  con- 

»Dockray  v.  Dunn,  37  Me.  442  (1854). 

'Forward  v.  Harris,  30  Barb.  338  (1857). 

•Holbrook  V.  Allen,  4  Fla.  87  (1851). 

*  Backus  V.  Spaulding,  116  Mass.  418  (1876). 

'Carson  v.  Hill,  1  McMullen  76  (1840). 

•Shannon  v,  Langhorn,  9  La.  An.  526  (1854). 

'Hall  V.  Henderson,  84  111.  611  (1877). 

•Myers  v.  Phillips,  7  Gray  508  (1856);  Maas  w.  Chatfield,  90  N.  Y.  808 
(1882). 

•Munroe  v,  Bordier,  8  C.  B.  862  (1849);  Wntson  v.  Rnssell,  3  B.  &  S.  34 
(1862);  Jackman  v.  Doland,  116  MjIjjm.  550  (1875);  Waterliouf^e  v.  KtMxljill, 
11  Cush.  128  (1853) ;  Traver  v.  Stevens,  lb.  167. 
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sideration  for  a  note;^  or  even  a  contract  to  convey  land 
which  the  payee  supposes  erroneously  to  be  his  property.* 
And  if  such  agreement  to  convey  land  is  for  a  conveyance 
on  full  payment  of  purchase-money,  it  still  forms  a  suflScieut 
consideration  for  the  note  given,  and  the  note  may  be  sued 
before  delivery  of  the  deed.*  And  a  note  given  for  such  a 
contract  for  land  will  support  an  action  without  reference  to 
the  title  to  the  land;*  and  is  valid,  even  though  the  land 
belong  at  the  time  of  making  the  contract  to  some  other 
person,  it  being  afterward  conveyed  to  the  payee.* 

And  where  a  note  is  given  to  a  banking  corporation  for  a 
deed  to  be  afterward  delivered,  it  has  been  held  that  an  as- 
signee of  the  bank  may  make  a  tender  of  the  deed.'  And  an 
agreement  by  oae  of  two  partners  purchasing  lands  in  fore- 
closure of  a  mortgage,  has  been  held  sufficient  to  support  a 
note  given  for  the  whole  mortgage  debt,  although  it  exceeds 
in  amount  the  value  of  the  land.''  And  a  check  given  for  dif- 
ference in  value  in  an  exchange  of  lands  is  valid,  although 
supported  only  by  a  verbal  agreement  for  the  exchange. 
And  in  such  case  the  burden  of  showing  a  failure  of  consid- 
eration rests  on  the  maker.*  A  promise,  however,  by  the 
owner  of  a  lot  to  build  a  hotel  upon  it,  made  to  one  having 
no  interest  in  the  matter  except  as  an  inhabitant  of  the  town 
where  the  lot  was,  is  not  a  sufficient  consideration  for  the 
extension  by  him  of  a  note  of  the  promisor.® 

Other  instances  of  a  contract  forming  an  independent  con- 
sideration for  a  note,  not  rendering  the  note  conditional  on 
the  performance  of  the  contract,  are  an  agreement  to  sell  a 

1  Carman  v.  Pultz,  21  N.  Y.  547  (1860). 

«Trask  v.  Vinson,  20  Pick.  105  (1838). 

"Daniels  v.  Stone,  6  Blackf.  450  (1843);  Chapman  t^.  Eddy,  13  Vt.  205 
(1841). 

*Guthrie  v.  Jones,  1  Rice  444  (1839). 

*Tra8k  v.  Vinson,  20  Pick.  105  (1838). 

•Bank  of  Salem  v.  Caldwell,  16  Ind.  469  (1861). 

'Myers  v.  Phillips,  7  Gray  508  (1856),  and  the  fact  that  the  agreement  may 
not  be  binding  on  a  partner,  who  did  not  sign  it,  is  no  defense,  after  it  had 
been  accepted  by  the  maker  of  the  note. 

•Raubitschek  v.  Blank,  80  N.  Y.  478  (1880). 

•Hogan  V.  Crawford,  31  Tex.  633  (1869). 


OTHER   AGREEMENT.  55 

machine;^  or  to  perforin  certain  work.*  Again,  an  agree- 
ment to  unite  with  co-legatees  in  resisting  the  probate  of  a 
will  and  also  to  release  a  legacy  and  to  compromise  a  claim 
against  the  testator's  estate  is  a  sufficient  consideration  for  a 
note,  as  indeed  the  release  or  compromise  would  be  of  itself.* 
So,  a  note  given  for  a  promise  of  marriage  is  valid;*  if  given 
before  and  in  consideration  of  marriage.*  But  a  note  given 
after  marriage  for  the  use  of  the  wife  in  consideration  of  her 
living  with  her  husband  is  not  valid.*  And  an  agreement 
for  arbitration,  made  by  a  married  woman  and  not  binding 
upon  her,  furnishes  no  consideration  for  a  note  given  by  her 
to  abide  the  issue  of  the  arbitration.''  A  pledge  to  abstain 
from  intoxicating  liquor  has  been  held  to  be  a  sufficient  con- 
sideration for  a  note.®  So,  an  agreement  to  pay  a  debt  of 
the  maker  of  the  note,"  whether  performed  or  not.*  So^  an 
agreement  by  an  accommodation  indorser  to  take  up  the 
notes  indorsed  by  him  will  support  a  new  note  made  to  him 
by  the  person  accommodated .^°  So,  an  agreement  to  dis- 
charge a  debtor  will  be  supported  by  a  similar  agreement  of 
other  creditors."  But  an  agreement  to  support  the  payee 
may  be  insufficient  to  render  an  indorsement  made  by  him 
valid  as  against  his  other  creditors," 

§  482.  Consideration — Contract — Services. — The  consid- 

'Hawley  v.  Bingham,  6  Oregon  76  (1876). 

•Walker  t;.  Walker,  29  N.  Y.  875  (1864);  Waterhouse  v.  Kendall,  11  Gush. 
128  (1853). 

•Austell  V.  Rice,  5  Ga.  472  (1848). 

^Banfield  v.  Ramsey,  2  Hun  112  (1874). .  Or  for  a  breach  of  promise,  Dean 
V.  Skiff,  128  Mass.  174  (1880). 

•Wright  V.  Wright,  54  N.  Y.  437  (1873),  affirming  59  Barb.  505.  So,  a 
daughter's  marriage  is  sufficient  consideration  for  a  deed  from  her  father 
to  her,  Verplank  v.  Sterry.  12  Johns.  536  (1815). 

•Roberts  v.  Friaby,  38  Tex.  219  (1873). 

'Rumsey  v.  Leek,  5  Wend.  20  (1830). 

•Lindell  v.  Ropes,  60  Mo.  249  (1875). 

•Turner  v.  Rogers,  121  Mass.  12  (1876) ;    Hubon  v.  Park,  116  Mass.  641 

(1875). 

'•Gushing  v.  Gore,  15  Mass.  69  (1818). 

"Paddleford  v.  Thacher,  48  Vt.  574  (1876). 

"Crops  V,  Brown,  61  N.  H.  486  (1871).  But  such  a  promise,  coupled  with 
the  naming  of  a  child  by  the  payee  after  the  maker,  is  sufficient  considera- 
tion Hir  a  note,  Wolfonl  v.  Power.-*,  S-'y  Ind.  294  (1882 ». 
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eration  of  a  bill  or  note  is  often  some  agreement  for  service, 
or  for  the  doing  of  something  for  the  maker,  and  such 
agreement  is  a  sufficient  consideration,  if  lawful.  Even  a 
note  given  to  a  trustee  for  the  support  of  the  maker's  wife, 
in  order  to  enable  the  maker  to  obtain  a  divorce  from  the 
legislature,  has  been  held  sufficient/  So,  a  promise  to  eman- 
cipate a  slave,  made  by  the  payee  of  a  note,  has  been  held 
to  be  a  sufficient  consideration  for  it,  although  he  was  not  the 
sole  owner  of  the  slave.*  So,  an  agreement  as  to  the  location 
of  a  State  reform  school;'*  or  by  a  railroad  company  for  a 
change  of  location,  such  change  not  being  against  the  public 
interest/  And,  in  like  manner,  a  note  may  be  given  by  a 
municipal  corporation  to  aid  in  the  construction  of  a  railroad, 
and  if  the  corporation  has  power  to  make  the  note,  the  con- 
struction of  the  road  will  be  a  sufficient  consideration  for  it.® 
And  it  has  even  been  held  that  a  note  given  to  a  corporation 
by  a  stockholder  to  enable  the  corporation  to  certify  that  its 
stock  is  paid  up  is  for  sufficient  consideration,  although  there 
was  an  understanding  for  the  return  of  such  note  after  the 
certificate  had  been  made.* 

But  past  services  which  have  been  reiiueied  gratuitously, 
as  well  as  future  services  which  are  not  so  stipulated  for  as 
to  become  obligatory,  are  not  a  sufficient  consideration  for  a 
bill  or  note.^  And  it  has  been  held  that  an  executory  con- 
tract, to  be  performed  in  future,  renders  the  paper  given  for 
it  conditional,  and  is,  therefore,  insufficient.^ 

But  a  note  given  to  an  attorney  for  legal  instruction  is 

*Day  V.  Cutler,  22  Conn.  625  (1853).  To  a  note  given  by  a  husband  to  his 
wife  for  the  wife's  return  to  her  husband,  and  in  settlement  of  a  divorce 
suit  brought  by  her,  has  been  held  to  be  sufficient,  Adams  v.  Adams,  24  Hun 
401  (1881).  But  see,  as  to  this.  Van  Orden  v.  Van  Orden,  8  Hun  816;  Phil- 
lips V.  Myers,  82  111.  67. 

'Thompson  v.  Thompson,  4  B.  Mon.  502  (1844). 

"Wisner  v.  McBride,  49  Iowa  220  (1870). 

*  First  Nat.  Bank  v.  Hendrie,  49  Iowa  402  (1878). 

•Wright  v.  Irwin,  35  Mich.  347  (1877). 

•Cowles  v.  Gridley,  24  Barb.  301  (1857). 

'Hulee  V.  Hulse,  17  C.  B.  711.  But  subsequent  valuable  services  rendered 
without  a  binding  prior  Hs:reement  were  held  to  be  a  sufficient  consideration 
in  Miller  v.  M>ickenzie,  95  N.  Y.  575  (1884). 

•Drnry  v.  Mncaulay,  16  M.  &  W.  146  (1846). 
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yalid.^  So,  information  as  to  witnesses  in  a  suit  brought  by 
the  maker  of  a  note,  is  a  sufficient  consideration  for  the  note.^ 
Likewise,  information  as  to  an  outstanding  title  to  real  estate, 
«  verse  to  the  person  in  possession,  will  uphold  a  note  given 
for  it  by  him.*  So,  where  an  agent  sells  goods  upon  a  del 
rredere  commission,  a  note  given  him  for  his  commissions  by 
the  buyer  of  the  goods  is  valid.*  So,  a  note  given  to  a  widow 
for  services  rendered  by  her  before  her  husband's  death  in 
expectation  of  payment.^  And  a  note  by  an  employer  paya- 
ble at  his  death  to  his  employe  is  sufficient,  although  given 
only  in  consideration  of  a  natural  obligation  for  services  ren- 
dered.'  Even  a  note  given  to  a  bank  president  in  considera- 
tion of  his  resigning  his  office  has  been  held  valid,  and  that, 
notwithstanding  an  unperformed  agreement  made  by  him 
before  his  election  to  resign  on  request.^  But  if  the  service 
has  been  already  paid  for,  it  will  form  no  consideration  for  a 
further  promise.  Thus,  service  in  obtaining  land  warrants 
already  paid  for,  will  not  support  a  note  subsequently  extorted 
by  the  agent  as  a  condition  for  giving  the  maker  possession 
of  the  warrants.® 

It  has  been  debated  whether,  as  a  question  of  public  policy, 
services  rendered  in  obtaining  a  pardon  for  one  who  has  been 
convicted  of  crime  are  sufficient  to  support  a  valid  note  given 
therefor.  But  it  seems  that  such  services  are  lawful  and  suffi- 
cient consideration  for  a  note.^  Especially  where  they  have 
been  rendered  with  the  object  of  preventing  the  execution  of  a 

*  Knowles  v.  Parker,  7  Mete.  30  (1843).  But  an  agreement  to  cure  a  sick 
m;in  by  "  conjuring,"  is  not  sufficient.  Cooper  v,  Livingston,  19  Fla.  684 
(1883). 

•Chandler  v.  Mason,  2  Vt.  193  (1829). 

'Lucas  V.  Pico,  65  Cal.  126  (1880). 

« Eastman  v.  Brown,  32  III.  53  (1863).  See,  too,  Barcus  v.  Elliott,  95  Ind. 
661  (1884).  So,  for  the  agency  of  a  patent,  Burrill  v.  Parsons,  71  Me.  282 
(1880). 

^Eflsion  V.  Easton,  112  Mass.  438  (1873),  although  there  may  have  been  a 
different  agreement  with  the  husband  as  to  compensation. 

'Barthe  v.  Succession  of  Lacroix,  29  La.  An.  326  (1871). 

'Peck  V.  Requa.  13  Gray  407  (1859). 

•White  V.  Heylman,  34  Penna.  St.  142  (1859). 

•Meadow  v.  Bird,  22  Ga.  246  (ia>7) ;  McGill  v,  Burnet,  7  J.  J.  Marsh.  640. 
But  see  Norman  v.  Cole,  3  £sp.  253. 
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prisoner  by  an  unlawful  military  court.^  But  services  as  a 
lobbyist  in  procuring  legislation  are  against  public  policy^ 
and  are  not  suflScient  consideration  for  negotiable  paper  or 
other  contracts.^  As  to  other  services  of  this  and  more 
doubtful  character,  questions  more  generally  arise  and  are 
more  appropriately  treated  in  connection  with  the  subject  of 
illegality  of  consideration. 

§  483.  Oonsideration — ^Release  of  Liability. — Another  con- 
sideration similar  to  that  of  money  due  or  loaned  is  the  lia- 
bility already  incurred  by  a  person  for  damages.  Thus,  a 
valid  note  may  be  given  for  a  release  from  damages  claimed 
against  the  maker  for  an  assault  instigated  by  him  ;^  or  for 
an  assault  made  by  him.  And  it  will  not  render  the  note 
void  that  the  amount  of  such  damage  is  excessive.*  So,  a 
note  may  be  given  for  an  unreasonable  delay  by  the  maker 
in  performing  a  promise  of  marriage;*  or  in  settlement  of 
an  action  for  breach  of  warranty.®  So,  if  a  note  is  given 
contemporaneously  with  an  agreement,  and  on  the  condition 
that  it  shall  be  destroyed  if  the  agreement  be  performed,  the 
satisfaction  for  the  breach  of  agreement,  constituting  a  bar 
to  a  suit  on  it,  is  a  sufficient  consideration  to  support  the 
note.^ 

Again,  where  notes  have  been  given  for  land  purchased, 
and  the  signature  of  the  grantor's  wife  was  wanting  in  the 

^Thompson  v.  Wharton,  7  Bush  563  (1870).  In  this  caae  it  is  said  of  the 
court  in  question  :  *'Its  sentence  was  a  nullity  and  the  infliction  of  punish- 
ment upon  the  prisoner  under  such  sentence  would  have  been  not  only  un- 
warranted, but  in  direct  violation  of  the  laws  of  Kentucky." 

•Marshall  v.  Baltimore  &  Ohio  R.  R.,  16  How.  314, 33i  (1853) ;  Clippenger 
V.  Hepbaugh,  5  Watts  &  S.  315  (1843). 

'  Walbrid}?e  v.  Arnold,  21  Conn.  425  (1852).  But  the  tort  of  a  third  person 
is  not  sufficient  of  itself,  Conmey  v.  Macfarlane,  97  Penna.  St.  361  (1881). 

*  Whitenack  v.  TenEyck,  2  Green  Ch.  249  (1835) ;  or  even  that  the  payee's 
right  to  recover  interest  be  questioned,  Parker  v.  Enslow,  102  111.  272  (1882). 

*Prescott  v.  Ward,  10  Allen  203  (1865). 

•Lyons  v.  Stephens,  45  Ga.  141  (1872).  In  this  case  the  note  Was  for  release 
of  damages  for  breach  of  warranty  in  the  sale  of  a  slave,  and  was  distin- 
guished from  a  note  for  the  price  of  the  slave,  which  would  have  been 
illegal  by  statute.  So  a  note  for  breach  of  a  building  contract  is  valid, 
Byington  v.  Simpson,  134  Mass.  145  (1883).  And,  in  general,  for  the  discoQ" 
tinuance  of  a  pending  action,  Jones  v.  Rittenhouse,  87  Ind.  348  (1882). 

» Moody  V.  Leavitt,  2  N.  H.  171  (1820). 


RELEASE   OF   LIABILITY.  59 

deed,  this  defect  is  a  suflBcient  consideration  for  an  agreement 
on  the  grantor's  part  to  cancel  one  note  and  pay  the  others.^ 
So,  the  release  of  a  right  to  avoid  the  compromise  of  a  debt 
on  account  of  false  representations  made  is  suflBcient  to  sup- 
port a  note  given  for  the  balance  due  on  the  debt*  So, 
where  money  has  been  paid  on  an  illegal  contract,  the  rescis- 
sion of  the  contract  is  suflBcient  consideration  for  a  note  given 
for  the  return  of  the  money.'  Where,  on  the  other  hand,  a 
note  is  compromised  for  a  less  sum  and  the  smaller  sum  paid 
and  accepted,  this  amounts  to  a  gift  of  the  diflference  to  the 
maker,  and,  being  executed  by  delivery,  requires  no  further 
consideration.*  But  a  note  given  for  a  compromise  among 
the  maker's  creditors  which  is  not  carried  out  is  without 
consideration.^ 

§  484.  The  withdrawal  of  a  caveat  to  a  will  by  an  heir  is, 
in  like  manner,  suflBcient  consideration  for  a  promise  by  a 
devisee  named  in  the  will.^  So,  the  release  of  an  attachment 
is  suflBcient  consideration  for  a  note."'  So,  the  release  of  a 
judgment,  although  the  sheriff  had  paid  it  and  taken  an 
assignment  of  it  to  escape  liability  for  his  laches  on  the  exe- 
cution, and  the  note  was  given  to  him.*  So,  a  note  given  for 
half  of  the  amount  of  a  judgment  recovered  against  the 
maker  and  others,  on  a  receipt  for  half  of  the  judgment,  is  for 
a  suflBcient  consideration.'     But  where  a  note  by  one  of  seven 

'Friermood  v.  Rouaer,  17  Ind.  461  (1861). 

*Cran8  v.  Hunter,  28  N.  Y.  389  (1863).  So,  a  mortgagee's  forbearing  to 
contest  an  administrator's  sale  of  the  mortgaged  premises  is  a  valid  consid- 
eration. Bender  v.  Pryor,  31  Tex.  341  (1868). 

'Lea  V.  Cassen,  61  Ala.  812  (1878). 

•Stewart  v.  Hidden,  18  Minn.  43  (1868). 

*Ruggle8  V.  Swanwick,  6  Minn.  526  (1861). 

'Seaman  v.  Seaman,  12  Wend.  381  (1834).  But  the  withdrawal  of  a  caveat 
filed  to  an  application  for  a  public  road,  bein>r  a  proceeding  of  a  public 
character,  hns  oeen  held  not  to  be  a  legal  consideration  f6r  a  note,  Smith  v, 
Applegate,  3  Zab.  352  (1852). 

^Hackett  v.  Pickering,  5  N.  H.  19  (1829).  So,  a  release  of  a  possible  de- 
fense to  an  attachment,  First  National  Bank  v.  Morris,  1  Hun  680  (1874). 

'Slernbergh  v.  Provoost,  13  Barb.  365  (1851),  such  case  not  falling  within 
the  statutory  prohibition  as  to  '*  ease  and  favor  under  color- of  office  "  (2  N. 
Y.  R.  8.  286  J  59). 

'McClees  v.  Bart,  5  Mete.  198  (1842). 
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joint  judgment  debtors  was  made  in  escrow  to  be  delivered 
with  other  securities  to  the  judgment  creditor  for  a  release 
of  the  judgment,  and  was  delivered  to  such  creditor  without 
the  other  securities  and  without  obtaining  the  release,  it  is 
invalid  for  want  of  consideration.^ 

Again,  the  discontinuance  of  supplementary  proceedings 
and  payment  of  the  judgment  in  dispute  is  sufficient  consid- 
eration and  constitutes  the  indorsee  a  holder  for  value.*  So, 
a  release  from  arrest  is  sufficient  consideration  for  a  note 
given  to  the  plaintiff;'  or  to  an  arbitrator,  to  whom  the  dis- 
pute was  submitted  on  the  maker's  discharge  from  arrest,  the 
arbitrator  afterward  awarding  and  transferring  the  note  to 
the  plaintiff.*  And  it  seems  that  in  New  Hampshire  a  note 
may  be  given  by  a  prisoner  to  the  county  in  settlement  of  a 
fine  and  costs.*  And  this  is  provided  for  by  statute  in 
Maine.' 

§  485.  Discontinnance  of  Bastardy  Proceedings. — The  sup- 
port of  a  bastard  child  is  a  good  consideration  for  a  note 
given  by  the  father  to  the  mother  of  the  child.'  So,  the 
double  consideration  of  the  child's  support  and  the  preven- 
tion of  proceedings  against  the  father.®  And  the  compro- 
mise of  such  proceedings  is  of  itself  sufficient  consideration  for 
a  note  by  the  father.*  So,  too,  the  damages  in  such  a  pro- 
ceeding and  indemnity  against  farther  trouble.^® 

•Mickles  v.  Colvin,  4  Barb.  304  (1848). 

•Boyd  V.  Ciimmings,  17  N.  Y.  101  (1858). 

'Waterman  v.  Barratt,  4  Harring.  311  (1845). 

*Shephard  v.  Watrous,  3  Caines  166. 

*etrafford  County  v.  Jackson,  14  N.  H.  16  (1843). 

•R.  8.  Me.  1841  c.  175.  But  the  transfer  of  such  notes  by  the  county  treas- 
urer to  a  private  collector  is  not  within  the  intention  of  such  statute,  Bates 
v.  Butler,  46  Me.  387  (1859). 

^ook  V.  Haakin,  14  Hun  398  (1878) ;  Hook  v.  Pratt,  78  N.  Y.  371  (1879). 
So,  any  simple  promise,  Hicks  v.  Gregory,  8  C.  B.  378  (1849) ;  Jennings  v. 
Brown,  9  M.  A  W.  496 ;  or  a  trust  deed,  Bunn  v.  Winthrop,  1  Johns.  Ch.  329 
(1815). 

•Hays  V.  McFarlan,  32  Ga.  699  (1861);  Jackson  v.  Finney,  33  lb,  512 
(1863) ;  Burgen  v.  Strangham,  7  J  J.  Marsh.  5^3  (1^32). 

•Haven  v.  Hobl)s,  1  Vt.  23S  (1828);  Robinson  v.  Crenshaw,  2  Stew.  &  P. 
176  (ia32).  So,  too,  Merntt  v.  Fleniming,  42  Ala.  234  (1868),  although  the 
child  was  aft^^rward  still-horn. 

^•THylor  I'.  Diiiishy,  42  Mirh.  82  (1879). 
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But  while  a  note  given  in  settlement  of  a  bastardy  proceed- 
ing is  for  sufficient  consideration,  it  is  otherwise  with  a  note 
given  to  the  mother  of  the  child  in  settlement  of  the  seduc- 
tion, for  which  she  had  no  right  of  action.^  The  sufficiency 
of  a  note  given  in  settlement  of  a  bastardy  proceeding  is  not 
affected  by  the  fact  that  the  town  afterward  required  bonds 
of  the  father  for  the  support  of  the  child.*  Nor  is  such  note 
affected  by  the  subsequent  death  of  the  child.'*  It  has  been 
held  also  that  the  discontinuance  of  bastardy  proceedings  is 
sufficient  consideration  for  a  note  by  the  putative  father  of 
the  child  to  the  father  of  the  girl  ;*  but  not  to  a  public  officer 
without  her  consent.* 

§  486.  Consideration — Compromise  of  Doubtful  Claim. — It 
is  not  uncommon  that  a  disputed  claim  is  compromised  by  a 
bill  or  note,  and  such  compromise  even  of  a  doubtful  claim  is  a 
sufficient  consideration  for  the  instrument;®  whether  the  claim 
is  good  or  not.^  So,  the  compromise  of  a  doubtful  claim  against 
an  estate  together  with  forbearance  to  bring  suit  is  a  good  con- 
sideration for  a  note  by  a  legatee.*  The  sufficiency  of  such 
consideration  is  irrespective  of  the  result  to  which  the  claim,  if 
not  compromised,  would  have  led.*    And  it  has  been  held  in 

'Heaps  V,  Dunham,  95  III.  583  (1880). 

•Knight  V.  Priest,  2  Vt.  607  (1830) ;  Maxwell  v.  Campbell,  8  Ohio  St.  265 
(1858). 

'Maxwell  v.  Campbell,  supra.  Nor  a  note  for  release  of  father  and  sup- 
port of  child,  Eaton  v.  Burns,  81  Ind.  890  (1869).  Although  it  might  be 
utherwise  if  the  note  were  given  for  the  child's  support  only,  Harter  v. 
Johnson,  16  Ind.  271  (1861). 

*Catt«r  r.  Collins,  12  Cush.  233  (1853). 

•Wheelwright  v.  Sylvester,  4  Allen  59  (1862). 

•Byles  129;  Cook  v,  Y^right,  80  L.  J.  Q.  B.  321  (1861) ;  S.  C,  1  B.  <fe  S.  559 ; 
C>illi«her  v.  Bischoffsheim,  L.  R.  5  Q.  B.  449;  Loughridge  v.  Dorville,  5  B.  <& 
Aid.  117  (1821) ;  Boone  v,  Boone,  58  Miss.  822  (1881) ;  Foster  v.  Metts,  55  lb, 
77;  Zane  v.  Zane.  6  Munf.  406  (1849) ;  Richardson  v,  Corastock,  21  Ark.  68 
(1860) ;  Stephens  v.  Spiers,  25  Mo.  386  (1857). 

*Keefe  v.  Vogle,  36  Iowa  87  (1873).  So  notes  given  to  take  up  other  notes 
for  a  twenty-year  market  lease,  it  being  a  question  whether  the  corporation 
coald  give  such  lease  or  not.  North ern,*dbc.y  Market  Company  v.  Kelly,  5  3. 
C.  Rep.  422  (U.  8.  S.  C.  1885). 

*Au8tell  V.  Rice,  5  Ga.  472  (1848). 

•Ruasell  v.  Cook,  3  Hill  504  (1842);  Taylor  v.  Patrick,  1  Bibb  168  (1808). 
But  the  maker  of  the  note  may  show  that  he  wns  not  liable  at  all  for  a  dis- 
puted injury  to  land  for  which  the  n«»te  was  given.  Gunning  v.  Royal,  59 
Miw.  45  11881). 
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England  that  moral  or  honorable  obligations  are  sufficient 
consideration  for  such  paper.^  It  is  not  necessary  to  the 
validity  of  a  consideration  arising  from  compromise  of  a 
claim  that  it  should  be  in  suit,  or  that  a  suit  should  be 
threatened;  but  if  the  claim  is  illegal  and  wholly  unfounded, 
it  can  be  no  consideration  for  a  valid  note.* 

§  487.  Release  of  Claims  Barred  by  Statute. — A  valid  note 
may,  however,  be  given  for  a  claim  which  cannot  be  prose- 
cuted by  reason  of  the  Statute  of  Limitations  or  other  defense 
of  the  sort.  Thus,  a  debt  barred  by  the  Statute  of  Limita- 
tions is  a  sufficient  consideration  for  a  bill  or  note;'^  although 
the  maker  may  not  at  the  time  of  giving  the  note  know  that 
the  debt  is  barred.*  And  in  Louisiana  a  debt  so  barred  is 
sufficient  consideration  for  the  note  of  the  debtor's  son.*  So, 
the  liability  of  a  surety  on  a  note  which  is  barred  by  the 
Statute  of  Limitations  is  sufficient  consideration  for  a  fresh 
guaranty.®  But  the  guaranty  of  another  person's  note  already 
barred  by  the  statute  has  been  held  to  be  insufficient  and  of 
no  eflfect  in  the  absence  of  any  existing  liability  on  the  part 
of  the  guarantor.*^    In  Louisiana  it  is  said  that  a  debt  which 

^Chitty  87 ;  Hawkes  v.  Saunders,  Cowp.  290;  Lee  v.  Muggeridge,  5  Taunt. 
86 ;  Gibb  v.  Merrill,  3  76. 311.  So  an  equitable  obligation  to  pay  capitalized 
interest,  Hatheway  v.  Mead,  19  Cent.  L.  J.  237  (Oreg.  S.  C.  1884). 

•Tucker  v.  Rouk,  43  Iowa  80  (1876) ;  Sullivan  v.  Collins,  18  lb.  228  (1865) ; 
Ormsbee  v.  Howe,  34  Vt.  182  (1881).  And  if  it  is  partly  invalid,  the  note  will 
be  void  pro  tantOj  Briscoe  v.  Kinealy,  8  Mo.  App.  26  (1879).  So  an  account 
stated  including  a  fraudulent  overcharge,  Dickinson  v.  Lewis,  34  Ala.  638 
(1859).  So  where  the  maker's  name  has  been  signed  to  a  note  without  his 
authority,. this  constitutes  no  consideration  for  his  subsequent  promise  to 
pay  it,  Owsley  v.  Philips,  78  Ky.  517  (1880).  So  if  a  debt  has  been  satisfied, 
the  surrender  of  a  note  and  cancellation  of  a  mortgage  given  for  it  are  no 
consideration  for  a  new  note,  although  the  payee  claimed  that  the  former 
one  had  not  been  paid.  Smith  v.  Boruff,  75  Ind.  412  (1881). 

•Chitty  87 ;  Wennall  v.  Adney,  3  Bos.  &  P.  249;  Eastwood  v,  Kenyon.  11 
Ad.  &  El.  438;  Hyling  v.  Hastings,  Ld.  Raym.  389;  Dean  v.  Crane,  6  Mod. 
309;  Latouche  v.  Latouche,  3  H.  &  C.  576;  Way  v.  Sperrv,  6  Cush.  238 
(1850) ;  Giddings  v.  Giddings,  51  Vt.  227  (1878).  A  payment  of  such  debt 
cannot  be  recovered  back,  Hubbard  v.  City  of  Hickman,  4  Bush  204  (1868). 

*Buckner  v.  Clark,  6  Bush  168  (1869).  But  fraudulent  receipts  bringing 
it  within  the  statute  will  avoid  the  note,  Cross  v.  Herr,  96  Ind.  96  (1884). 

'Matthews  v.  Williams,  25  La.  An.  585  (1873).  But  see  contra^  Clement «, 
Segur,  29  lb,  798  (1877),  although  the  note  was  given  by  a  guardian  to  his 
ward  and  formally  approved  by  the  court. 

•Miles  v.  Linnell,  97  Mass.  298  (1867). 

'Clark  V.  Hampton,  1  Hun  612  (1874). 
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18  barred  by  the  statute  is  not  a  sufficient  consideration  for  a 
new  note;^  but  a  plea  setting  up  such  defense  to  a  renewal 
of  a  note  which  was  barred  must  show  at  least  the  date  of 
maturity  of  the  original  note.' 

In  like  manner,  a  verbal  promise,  which  is  ineffectual  by 
the  statute  of  frauds,  forms  a  sufficient  consideration  for  a  valid 
note.*  So,  a  debt  discharged  by  the  debtor's  insolvency  or 
bankruptcy  is  sufficient  consideration  for  a  new  note.*  But 
a  new  promise  to  pay  such  debt  must  be  an  unequivocal  one.* 
Where,  however,  a  debt  has  been  discharged  by  a  capias  ad 
satisfaciendum^  although  a  check  given  for  the  debtor's 
release  from  imprisonment  would  be  valid,  a  subsequent 
promise  to  pay  the  debt  is  ineffectual  for  want  of  considera- 
tion.' 

§  488.  Claims  Discharged  Voluntarily  or  by  Law. — A  dis- 
tinction is  to  be  observed  between  debts  discharged  by  act  of 
law  and  those  discharged  or  released  by  voluntary  compro- 
mise or  act  of  the  parties  themselves.  In  the  latter  case 
after  a  voluntary  compromise  and  release  of  a  debt,  a  note 
givea  for  the  part  released  is  without  consideration;^  ever 

'  Briefly  v.  Tanner,  28  La.  An.  245  (1876). 

•Turner  v.  O'Neal,  24  La.  An.  543  (1872). 

•Byles  129;  1  Daniel  183;  Jones  v.  Jones,  6  M.  &  W.  84;  Rogers  v.  Stev 
enson,  16  Minn.  68  (1870) ;  Hooker  v.  Knab,  26  Wis.  511  (1870) ;  Schneco  t^. 
Meier,  4  Mo.  App.  666  (1877). 

*Tnieman  v.  Fenton,  Cowp.  544  (1777);  Scouton  v.  Eislord,  7  Johns.  36 
(1810);  McNair  v.  Gilbert,  3  Wend.  344  (1829);  Erwin  v.  Saunders,  1  Cow. 
249  (1823);  Walbridge  v,  Harroon,  18  Vt.  448  (1846).  As  to  the  propriety 
(tf  bringing  the  action  in  such  case  upon  the  original  debt,  see  Shippey  v. 
Henderson,  14  Johns.  178  (1817).  And  it  seems  that  a  debt  discharged  in 
bankruptcy  will  not  support  a  promise  to  pay,  if  induced  by  a  previous  cor- 
rupt agreement  on  the  payee's  part,  Trumball  v.  Til  ton,  21  W.  H.  129  (1850). 
See,  too,  Cockshot  v.  Bennett,  2  T.  R.  763;  Penn  v.  Bennett,  4  Campb.  205; 
Lobb  V.  Stanley,  1  Dav.  &  Mer.  635 ;  Maxim  v,  Morse,  8  Mass.  127. 

•Merriam  v.  Bay  ley,  1  Gush.  77  (1848).  See,  too,  Depuy  v.  Swart,  3  Wend. 
135  (1829) ;  Moore  v,  Viele.  4  lb.  420  (1830).  And  mere  payment  of  interest 
on  a  note  that  has  been  discharged  by  insolvency  is  not  of  itself  sufficient 
to  revive  the  obligation,  Cambridge  Inst.  v.  Littlefield,  6  Gush.  210  (1850). 

•Snevily  v.  Reed,  9  Watts  396  (1840^. 

'Hale  V.  Rice,  124  Mass.  292  (1878) ;  Phelps  v.  Dennett,  57  Me.  491  (1870) ; 
Warren  v.  Whitney,  24  76.  561  (1815) ;  Montgomery  v.  Lampton,  3  Mete. 
619  (Ky.  1861) ;  SUfford  v.  Bacon,  1  Hill  538  (1841) ;  Mason  v.  Campbell,  27 
Minn.  54  (1880);  Ingersoll  v,  Martin,  58  Md.  67  (1881).  But  see,  contra. 
Willing  V.  Peters,  12  Serg.  &  R.  177  (1824),  where  a  debt,  voluntarily  released 
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although  the  release  of  the  debt  was  given  merely  in  order 
to  render  the  creditor  competent  as  a  witness.^  But  where 
it  is  claimed  that  a  voluntary  release  was  obtained  by  an 
insolvent  through  false  pretenses,  this  claim  is  sufficient 
consideration  for  a  note  given  for  the  released  balance  of  the 
debt." 

Where  loss  has  been  incurred  by  the  payment  of  a  note 
in  Confederate  currency,  this  loss  is  no  sufficient  considera- 
tion for  a  new  note  for  the  amount  lost.'  So,  a  note  given 
in  settlement  of  a  suit  against  the  maker  on  a  previous  in- 
dorsement is  without  consideration,  if  the  payee  then  had  in 
hand  sufficient  money  belonging  to  the  maker  to  pay  the 
amount  due/  Again,  the  settlement  of  a  suit  on  a  note, 
which  had  been  already  really  settled  and  released  but 
was  fraudulently  represented  to  be  still  due,  is  no  considera- 
tion for  a  new  note.*  So,  a  note  is  invalid  which  is  given 
under  false  representations  to  take  up  a  former  note,  on 
which  the  maker  had  been  discharged  by  reason  of  an  altera- 
tion.' 

And,  in  like  manner,  a  new  promise  by  a  guarantor  who 
has  been  discharged  by  laches  of  the  holder,  or  by  an  in- 
dorser  discharged  by  failure  to  give  notice  of  protest,  is 
without  consideration,^  the  maker  of  the  new  note  not  know- 
to  render  the  debtor  competent  as  a  witness,  was  held  sufficient  considera- 
tion for  a  subsequent  promise  to  pay.  This  case  has  b.een  substantially 
overruled  by  Snevily  v.  Reed,  9  Watts  396  (1840).  And  a  debt  barred  by  a 
discharge  in  bankruptcy  has  been  held  sufficient  to  support  a  note  Kubse- 
quently  given,  Hockett  v.  Jones,  70  Ind.  229  (1880);  Wiggins  v.  Keizer,  6 
lb.  252.  By  the  English  Bankruptcy  Act  of  1861,  a  promise  to  pay  a  debt 
barred  by  a  discharge  in  bankruptcy  was  made  void,  24  and  25  Vict.  c.  134 
i  164.  This  act  was  repealed  in  1869,  32  and  33  Vict.  c.  83  {  20.  It  is,  how- 
ever, applicable  to  a  bill  of  exchange  made  while  it  was  in  force,  Bimini  v. 
Van  Praagh,  L.  R.  8  Q.  B.  1. 

'Valentine  v.  Foster,  1  Mete.  520  (1840). 

«Crans  v.  Hunter,  28  N.  Y.  389  (1863). 

•Beazley  v.  Gignilliat,  61  Ga.  187  (1878). 

•Stewart  v.  Ahrenfeldt.  4  Denio  189  (1847). 

^Stephens  v.  Spiers,  25  Mo.  386  (1857). 

•Fraker  v.  Cullum,  21  Kans.  555  (1879). 

^  Van  Derveer  i;.  Wright,  6  Barb.  547  (1849).  But  such  discharge,  openi" 
ting  as  a  want  of  consideration,  should  be  specially  averred  in  the  pleadingp 
Bank  of  Logan  v.  Small,  2  T.  B.  Mon.  88  (1825). 
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ing  of  his  discharge  at  the  time.^  On  the  other  hand,  a  note 
given  for  rent  of  part  of  the  premises  originally  demised, 
is  sufficient,  although  the  legal  liability  for  rent  had  been 
discharged  by  the  tenant's  eviction  from  another  part  of  the 
premises.' 

§  489.  Invalid  Claims — Ooverture — ^Frand  and  Mistake. — 
So,  under  the  disabilities  of  coverture  (still  existing  in  some 
States),  the  purchase  of  goods  by  a  married  woman  creates  no 
personal  liability  sufficient  to  make  valid  her  note  therefor, 
and  such  purchase  by  her  cannot  be  declared  on  as  a  consid- 
eration for  a  subsequent  promise.'  And  the  fact  that  she 
has  been  deserted  by  her  husband  does  not  alter  the  liabil- 
ity.* But  a  married  woman's  note  for  goods  bought  by  her 
during  coverture  has  been  held,  in  New  York,  to  be  a  suffi- 
cient consideration  for  a  promise  of  payment  made  after  her 
husband's  death.' 

Since  the  repeal  of  the  usury  laws  in  England  a  note 
given  for  a  debt,  which  was  previously  void  under  such  laws, 
aas  been  held  valid.*  So,  in  the  United  States,  a  note  given 
for  a  balance  on  a  usurious  note,  afler  payment  of  part,  is 
for  valid  consideration."'  So,  a  note  given  in  settlement  of 
Hccounts  including  other  usurious  notes.' 

But  a  promise  to  pay  a  forged  note  is  without  considera- 
tion and  of  no  effect,  unless  there  be  some  fresh  consideration 
or  an  estoppel  on  the  maker's  part.®    Where,  however,  the 

» Warder  v.  Tucker,  7  Mass.  452  (1811). 

'Anderson  v.  Chicago,  Ac,  Ins.  Co.,  21  111.  601  (1859). 

•Littlefield  v.  Shee,  2  B.  &  Ad.  811  (1831). 

•Hay ward  v.  Barker,  52  Vt.  429  (1880).  And  even  a  subsequent  promise 
by  her  after  divorce  granted  and  before  her  remarriage,  neither  renders  her 
nor  her  6ufr)sequent  husband  liable  for  the  debt,  lb, 

•Goulding  v.  Davidson,  26  N.  Y.  604  (1863).  So,  in  Tennessee,  a  note  by 
her  as  widow  in  renewal  of  her  note  made  during  coverture  for  a  loan  ob- 
tained by  discount.  Spitz  v.  Fourth  Nat.  Bank,  8  B.  J.  Lea  641  (1881). 

•Plight  V.  Reed,  22  L.  J.  Exch.  265;  1  H.  &  C.  708.  And  before  such  re- 
peal it  was  held  that  where  the  maker  of  a  usurious  note  had  been  arrested 
in  a  suit  upon  it,  his  release  was  a  good  consideration  for  a  note  given  for 
the  amount  by  a  third  person,  Turner  v.  Hulme,  4  Esp.  11  (1801). 

'SUte  Bank  v.  Ayres,  2  Halst.  130  (1822). 

•Morris  ik  Taylor,  6  C.  E.  Green  439  (1871),  affirmed  lb,  606.  See,  too,  De 
Wolf  v.  Johnson,  10  Wheat.  367. 

•Workman  v.  W^right,  83  Ohio  St.  405  (1878). 
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defense  of  forgery  is  set  up  to  a  suit  on  a  note,  the  compro- 
mise of  the  suit  is  sufficient  consideration  for  a  new  note.^ 

So,  the  surrender  of  a  contract  obtained  by  fraud  is  suffi- 
cient consideration  for  a  note.*  -  And  this  is  true,  with  greater 
reason,  of  a  note  given  in  settlement  of  a  compromise  which 
had  been  induced  by  fraud  but  was  already  in  part  executed.* 
So,  a  note  given  to  take  up  a  former  fraudulent  note  in  the 
hands  of  a  bona  fide  holder  is  for  valuable  consideration, 
although  obtained  through  fraudulent  representations  as  to 
the  amount  paid  by  such  holder  for  the  first  note.*  On  the 
other  hand,  in  the  absence  of  fraud,  a  supposed  liability, 
having  no  real  existence,  is  no  consideration  for  a  note  which 
the  maker  has  been  induced  to  give  by  false  representations.' 
A  note,  however,  given  under  a  mistake  of  law  for  medical 
services,  burial  expenses,  and  other  charges  for  which  the 
maker  supposed  himself  liable,  has  been  held  to  be  sufficient, 
even  though  the  note  was  for  a  larger  amount  than  was  actu- 
ally due."  But  the  soundness  of  this  conclusion  is,  at  least, 
doubtful. 

§  490.  Mutual  Accounts — ^Wager — ^Illegal  Claims. — Settle- 
ment of  mutual  accounts  also,  in  the  absence  of  fraud,  fur- 
nishes sufficient  consideration  for  a  bill  or  note.^  So,  the 
settlement  of  a  suit  on  a  note  given  for  a  stock  subscription  ;* 
or  a  claim  for  breach  of  covenant,  e.ven  without  an  express, 
formal  release.*  So,  a  note  is  valid,  if  given  in  settlement 
of  a  contract  and  for  the  amount  due  on  it,  although  the 
contract  was  subsequently  broken  and  failed  in  its  entirety. 
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'Grant  v.  Chambers,  1  Vroora  828  (1863).    Ab  to  the  legaXUy  of  such  a 

consideration,  see  infra, 

•Montgomery  r.  Morris,  82  Ga.  173  (1861). 

>  Dodge  V.  Manchester,  58  Ind.  429  (1877). 

^Murphy  v.  Lucas,  58  Ind.  360  (1877), 

•Southall  V.  Rigg,  11  C.  B.  481  (1851). 

•Ridlon  V.  Davis,  51  Vt.  457  (1879). 

» Phelps  V.  Younger,  4  Ind.  450  (1853). 

•Magee  v.  Badger,  30  Barb.  246  (1859). 

*  Moody  V.  Leavitt,  2  N.  H.  171  (1820).    And  withoat  a  release  sadh  note 
would  bar  an  action  on  the  covenant  broken,  lb, 

"Thorpe  v.  White,  13  Johns.  53  (1816). 
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And  in  Texas  it  seems  that  a  forfeiture  of  money  in  a  horse 
race  is  suflBcient  consideration  for  a  note/ 

But  where  a  note  is  given  in  settlement  of  a  false  charge, 
e.  ff.y  a  charge  of  arson,  it  is  a  mere  gift  without  considera- 
tion.- So,  a  note  given  by  the  seller  of  a  horse  to  the  pur- 
cliaser,  who  had  unnecessarily  given  up  the  horse  in  a 
replevin  suit  brought  by  a  third  person  on  the  strength  of 
false  representations  as  to  its  having  been  stolen,  is  without 
consideration.*  And  although,  as  we  have  seen,  a  note  may 
be  given  for  a  breach  of  warranty,  a  mere  claim,  without 
actual  breach  and  without  release,  is  no  consideration  for  a 
note.*  And  where  land  has  been  conveyed  without  any 
covenant  as  to  quantity,  a  subsequent  promise  by  the  grantor 
to  pay  for  a  deficiency  in  the  quantity  was  held  to  be  without 
consideration.*  So,  even  a  sealed  note,  given  for  a  balance 
due  on  a  former  note  which  was  without  consideration,  is 
invalid.® 

So,  if  a  note  is  given  by  a  surety  in  payment  of  a  debt  of 
his  principal,  which  was  illegal  and  void  by  statute,  it  will 
be  no  consideration  to  support  a  claim  against  the  principal.'^ 
So,  a  note  given  for  an  illegal  assessment  without  knowledge 
of  the  illegality,  is  void  for  want  of  consideration,  there  being 
in  such  case  no  estoppel  against  the  maker .^ 

A  claim  by  the  guardian  of  a  minor,  for  expenses  of  her 
maintenance  while  single,  is  no  consideration  for  a  promise 
made  by  her  husband  after  her  marriage.'  Neither  is  a 
father  liable  on  a  promise  to  pay  for  the  board  of  his  chil- 
dren, who  have  been  taken  from  him,  pending  a  divorce  suit 

>  Pierce  v.  Bandolpb,  12  Tex.  290  (1854).  For  other  cases  relating  to  the 
legality  of  this  and  other  wager  considerations,  see  infra, 

*  Pearson  v.  Pearson,  7  Johns.  26  (1810). 

'Sullivan  v.  Collins,  18  Iowa  228  (1865). 

*Conover  v.  Stillwell,  5  Vroom  54  (1869). 

*Smith  17.  Ware.  18  Johns.  257  (1816). 

^Geiger  v.  Ck>ok,  8  Watts  &  S.  266  (1842). 

'Perkins  v,  Cummings,  2  Gray  258  (1854). 

'Parsons  v.  Pendleton,  <&c.,  Turnpike  Co.,  59  Ind.  86  (1877). 

'Eastwood  9.  Kenyon,  11  Ad.  &  £1.  438  (1840). 
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against  him,  without  consent  or  default  on  his  part.^  So,  a 
note  given  to  a  mother  for  an  injury  to  her  child,  for  which 
she  had  no  right  of  action,  is  without  consideration.' 

§  491.  Forbearance — Extension. — As  has  been  already 
said,  the  extension  of  a  debt  or  forbearance  on  it  is  sufficient 
consideration  for  a  note -or  bill;*  or  for  a  guaranty  of  a 
note.*  So,  too,  an  agreement  for  delay  on  an  execution 
already  issued.^  And  it  is  sufficient  that  the  forbearance  be 
Jot  a  reasonable  time  instead  of  some  more  definite  period.* 
In  such  case  what  is  "  reasonable  time  "  is  a  question  for  the 
jury  to  determine.^  So,  the  surrender  of  a  former  note,  on 
which  the  maker  of  the  new  note  is  surety,  together  with  for- 
bearance given  to  the  principal,  is  sufficient  consideration  for 
a  new  note.® 

Where  a  note  has  been  originally  induced  by  fraud,  an 
extension  by  the  indorsee  will  be  a  sufficient  consideration 
for  a  ratification  of  the  note  and  will  make  it  good.®  But 
forbearance  to  collect  a  note  at  its  maturity  has  been  held 
insufficient  to  support  a  promise  to  pay  an  increased  rate  of 
interest.^®  So,  indefinite  forbearance  has  been  held  insuffi- 
cient support  for  an  agreement  to  pay  compound  interest  on 

» Dodge  V.  Adams,  19  Pick.  429  (1837). 
« Hearst  v.  Sybert,  Cheves  177  (1840). 

•  Foster  v.  Wise,  27  La.  An.  538  (1875) ;  Meltzer  v.  Doll,  91  111.  865  (1883) ; 
Atherton  v.  Marcy,  69  Iowa  650  (1882).  So,  for  the  transfer  of  an  accom- 
modation note,  Callahan  v.  Bancroft,  28  Hun  584  (1883) ;  or  for  an  accom- 
modation indorsement,  National  Bank  v.  Place,  86  N.  Y.  444  (1881).  And, 
a  fortiori,  forbearance  as  to  some  parties  and  rele^ise  of  others  is  good 
consideration  for  a  new  note  given  as  collateral  security,  Muirhead  v.  Kirk- 
patrick,  21  Penna.  St.  237  (1853.)  So,  an  extension  to  the  maker  and  release 
of  the  indorser  of  a  promissory  note  is  a  good  consideration  for  a  new  note, 
and  want  of  consideration  for  the  original  note  is  no  defense,  Gatzmer  «. 
Pierce,  13  Phila.  88  (1883).  But  mere  forbearance  without  any  agreement 
to  forbear  is  no  consideration.  Manter  v.  Churchill,  127  Mass.  31  (1879). 

*King  V,  Upton,  4  Me.  387  (1826) ;  Fuller  v,  Scott,  8  Kans.  25  (1871). 

•  Robinson  v.  Gould,  11  Cush.  55  (1853) ;  or  delay  on  an  execution  against 
another  person,  Giles  v.  Ackles,  9  Penna.  St.  147.  And  the  very  fact  of  giv- 
ing a  note  for  a  debt  already  in  judgment  implies  an  agreement  for  forbear- 
ance, Baker  v.  Walker,  14  M.  <&  W.  465. 

•Lonsdale  v.  Brown,  4  Wash.  C.  C.  148  (1821). 

^McCelvy  v.  Noble,  13  Rich.  330  (1866). 

•  Wheeler  v.  Slocumb,  16  Pick.  52  (1834). 
•Doherty  v  Bell,  55  Ind.  205  (1876). 
"Shealy  v.  Toole,  56  Ga.  210  (1876). 
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a  note  after  its  maturity.^  Where,  however,  a  note  was  ex- 
tended and  renewed  after  the  war,  the  extension  was  held 
sufficient  consideration  for  a  new  promise  to  pay  the  note 
with  interest  accrued  on  it  during  the  war,  for  which  the 
maker  was  not  liable.'  And  an  extension  given  to  the  maker 
of  a  note  has  been  held  sufficient  to  support  a  promise  by  an 
additional  note  to  pay  collection  fees.* 

§  492.  Consideration  for  Extension. — An  agreement  for  an 
extension  in  its  turn  requires  a  consideration  in  order  to  be 
of  any  force  and  will  not  be  binding  without  it,  nor  have 
any  eflTect  in  discharging  an  indorser  or  surety.*  The  pay- 
ment of  interest  in  advance  is  sufficient  consideration  for 
such  extension  ;*  or  an  agreement  to  pay  a  higher  rate  of 
interest;®  but  not  a  mere  payment  of  interest  already  due.^ 
Likewise,  the  payment  of  another  debt  not  yet  matured  is 
sufficient  consideration  for  the  extension  of  a  note.^  And  it 
has  even  been  held  that  the  payment  of  part  of  the  sum 
already  due  on  the  note  was  sufficient  to  support  a  valid  ex- 
tension of  the  balance.'  Where  land  has  been  sold  subject 
to  the  payment  of  a  note  secured  by  mortgages  on  the  land, 
.the  agreement  by  the  purchaser  to  pay  the  note  is  sufficient 
consideration  for  an  agreement  on  the  part  of  the  holder  to 
extend  the  time  of  payment.^^  So,  the  giving  of  a  renewal 
note  with  additional  security  will  support  an  agreement  for 

'Glasscock  v.  Glasscock,  66  Mo.  627  (1877).  But  compound  interest  al- 
ready accrued  and  forbearance  on  an  execution  already  issued  for  principal 
and  simple  interest  are  sufiScient  to  support  a  note  for  such  interest,  Wilcox 
V,  Howland,  23  Pick.  167  (1839). 

■Hutton  V,  Edgerton,  6  So.  Car.  485  (1875). 

•Brainard  v,  Harris,  14  Ohio  107  (1846). 

*Co8lello  V  Wilhelm,  13  Kans.  229  (1874) ;  Roberts  v.  Richardson,  39  Iowa 
290  (1874) ;  Dilton  v.  Russell,  5  Neb.  484  (1877). 

*Maher  v.  Lanfrom,  86  111.  613  (1877);  Lime  Rock  Bank  v.  Mullett,  34 
Me.  547  (ia52) ;  St.  Joseph  Ins.  Co.  v.  Hauck,  71  Mo.  465  (1880) ;  Stillwell  v. 
Anron.  69  lb.  539. 

•Royal  V.  Lindsay,  15  Kans.  591  (1875) ;  Kittle  v,  Wilson,  7  Neb.  76  (1878). 

»Stube<- V.  Schack,  83  111.  191  (1876). 

•Rigsbee  v.  Bowler,  17  Ind.  167  (1«31). 

•Turnbull  v.  Brock,  31  Ohio  St.  649  (1877).  See,  contra,  Pemberton  v. 
Hoosier,  1  Kans.  108  (1862). 

"Kester  v.  Hulman,  65  Ind.  100  (1878). 
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forbearance.*  And  so,  the  extension  of  a  note  by  the  holder 
is  suflBcient  consideration  for  its  extension  by  the  indorser.* 
But  merely  giving  a  note  for  an  existing  debt  is  not  suflBcient 
consideration  for  an  indefinite  promise  "  to  allow  the  loan  to 
remain  a  little  longer."' 

§  493.  Indemnity. — The  indemnity  of  a  surety  or  of  an 
accommodation  party  is  often  the  consideration  for  a  note  or 
bill  given  to  him  and  is  suflBcient  as  such ;  although  only  the 
amount  actually  paid  by  him  can  be  recovered  by  him  on 
such  paper  given  for  his  indemnity.^  And  an  agreement  to 
indemnify  an  accommodation  co-maker  is  a  suflBcient  con- 
sideration for  his  signature.^  The  real  consideration  in  such 
case  is,  however,  in  general  the  credit  loaned  by  him  to  the 
party  accommodated  and  the  credit  given  to  the  party  accom- 
modated on  his  account.  Again,  the  demand  of  the  surety 
upon  a  note  for  his  discharge  is  suflBcient  consideration  for  a 
note  given  him  by  his  principal  for  his  security.* 

But  it  has  been  held  that  indemnity  against  possible  loss 
on  the  contract  of  suretyship  is  not  suflBcient  consideration  to 
render  the  taker  of  a  note  for  that  purpose  a  bona  fide  holder 
for  value.""^  So,  too,  where  a  note  was  given  by  A.  to  B.  to 
indemnify  him  against  loss  on  a  note  on  which  they  were 
co-sureties,  and  B.  afterwards  paid  the  original  debt  and 
released  the  original  principal  therefrom  at  the  request  of 
A.  and  upon  A.'8  agreement  that  the  liability  of  B.  should 
not  be  aflTected  thereby,  the  new  note  for  indemnity  was  held 
to  be  without  consideration,  A.'s  liability  to  B.  as  co-surety 
on  the  original  debt  remaining  unaflTected.*  And  if  a  note 
be  given  to  the  sureties  on  a  bail  bond  for  their  indemnity, 

^Gates  V.  Hamilton.  12  Iowa  50  (1861). 
•Third  Nat.  Bank  v.  Blake,  73  N.  Y.  260  (1878). 
•Atlantic  Nat.  Bank  v,  Franklin,  55  N.  Y.  285  (1878). 
*Hazeltine  v.  Guild,  11  N.  H.  390  (1840). 
*Rutledge  v.  Townsend,  38  Ala.  706  (1863). 
•Mercer  v.  Lancaster,  5  Penna.  St.  160  (1847). 

*  Bank  of  Mobile  i;.  Hall,  6  Ala.  639  (1844) ;  Andrews  «.  McCoy,  8  26.  920 

(1846). 

•Hutchinaon  t;.  Thacher,  49  Vt.  486  (1877). 
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and  they  afterwards  themselves  procure  the  bond  to  be  for- 
feited and  pay  the  amount,  they  cannot  recover  in  an  action 
for  their  indemnity  on  the  note,  being  estopped  by  their  con- 
duct from  bringing  such  action.^  On  the  other  hand,  a  note 
given  to  a  mutual  insurance  company  under  the  statute  for 
the  |>arpo6e  of  securing  policyholders  in  the  company  is  upon 
sufficient  consideration.^ 

>King  V.  King.  69  Ind.  467  (1880). 

■Although  in  anticipation  of  a  policy  to  be  i.-^sued,  Rowland  v.  Myer,  3 
N.  Y.  290  (1860),  and  although  the  conipnny  hecnme  iiisolvent  before  the 
policy  was  issued,  Howard  v.  Palmer,  64  Me.  8H  1 1874). 
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CHAPTER  XIV. 

CONSIDERATION— ILLEGAL. 


L  Against  Public  Policy. 
11.  Against  Express  Statute. 


1.   CONSIDERATIONS  AGAINST  PUBLIC  POLIGT. 

494.  Illegal  Considerations — Classification* 

i.  Against  Public  Safety. 

495.  Contracts  with  Alien  Enemies. 

496.  Aiding  the  Confederacy. 

497.  Confederate  Currency. 

498.  Sale  of  Public  Office  or  Contracts. 

499.  Services  as  Lobbyist. 

500.  Official  Action  or  Negligence. 

S.  Against  Public  Justice. 

501.  Compounding  Crime/ 
602.  Money  Embezzled. 

503.  Equitable  Relief— Recovery  of  Payment. 

504.  Suppressing  Evidence— Costs — Pardon. 

505.  Private  Misdemeanors — Divorce. 

S,  Against  Social  InstUuHons. 

506.  Restraint  of  Marriage. 

507.  of  Trade. 

508.  Defrauding  Creditors — Bankruptcy. 

510.  Wagers— At  Common  Law. 

511.  By  Statute. 

512.  On  Racing. 

513.  Policies— Lotteries. 

514.  Gambling  Defenses. 

515.  Stock  Gambling. 

516.  4.  Against  Morality  and  Religion. 

§  494.  Illegal  Oonsideratioiifl — Olassiflcation. — ^It  is  neces- 
sary not  only  that  the  consideration  of  commercial  paper 
should  be  sufficient,  as  we  have  seen,  but  also  that  it  should 
be  a  legal  one.  If  the  consideration  be  illegal,  the  bill  or 
note  is  void  between  the  parties.^  Questions  as  to  the  legal- 
ity of  a  consideration  fall  chiefly  into  the  following  classes : 
First,  considerations  which  are  void  at  common  law,  as  being 
against  public  policy ;  second,  considerations  which  are  made 

'Perkins  v.  Cummings,  2  Gray  258  (1854):  Holden  v.  Cosgrove,  12  Gray 
216  (1858);  Hnhbell  v.  Flint,  13  Gray  277  (1859);  Baker  v.  Collins,  9  Allen 
253  (18»>4) ;  Webster  v.  Sanborn,  47  Me.  471  (1859). 
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illegal  by  statute.  Under  the  first  of  these  classes  may  be 
enumerated,  first,  offenses  against  the  public  safety ;  second, 
offenses  against  public  justice ;  third,  offenses  against  trade, 
marriage  and  other  institutions  protected  by  public  policy ; 
fourth,  oflfenses  against  public  morality,  decency  and  religion. 
To  render  an  instrument  void  as  against  public  policy  the 
fact  that  it  is  so  must  clearly  appear.^  If  this  is  doubtful, 
the  instrument  cannot  be  held  void  on  that  account.' 

§  495.  First,  Offenses  against  Public  Safety — Oontracts 
with  Alien  Enemies. — At  common  law  and  by  the  universal 
public  law,  as  a  necessary  protection  of  the  State  against  its 
enemies,  contracts  made  with  an  enemy  in  time  of  war  are, 
with  some  exceptions,  illegal  and  void.^  An  exception  to 
this  rule  is  a  contract  by  a  prisoner  of  war  for  ransom,  or  a 
contract  for  ransom  of  a  captured  vessel  or  captured  goods.* 

Commercial  paper,  in  respect  to  this  principle,  follows  the 
same  rule  as  other  contracts.  Thus,  a  bill  drawn  by  an  alien 
enemy  during  the  war  upon  a  British  subject,  accepted  by 
the  drawee,  and  indorsed  to  another  British  subject  resident 
in  the  hostile  country,  is  invalid,  although  no  action  be 
brought  on  it  until  after  the  establishment  of  peace.^  But  a 
bill  drawn  by  a  British  prisoner  for  necessaries  in  favor  of 
an  alien  enemy  can  be  sued  upon  after  the  war  is  ended.* 
A  bill  of  exchange  drawn  by  a  citizen  upon  an  alien  enemy, 
not  being  open  to  the  same  objection  as  a  bill  or  other  con- 
tract effecting  remittances  to  an  enemy,  has  been  held  not  to 
be  illegal;^  especially  where  it  is  drawn  for  supplies  fur- 

^  Byles  138 ;  1  Daniel  195 ;  1  Paraons  214 ;  BLchardson  v.  Mellish,  2  Bing. 
229 ;  8.  C,  9  Moore  435. 

« Byles  137. 

•Byles  139;  Chitty  99;  1  Edwards  J  473;  Story  on  Prom.  Notes  {  189;  1 
Parsons  216;  Schofield  v.  Eichelberger,  7  Pet.  686  (1833);  Ketchum  v. 
Scribner,  1  Root  98  (1789).    And  see,  supra,  i  248  et  seq, 

'^Contracts  to  ransom  British  ships  or  goods  are  void  in  England  by  stat- 
ute, 45  Geo.  III.  c.  72;  Webb  v.  Brooke,  3  Taunt.  6.  But  a  bill  or  note  for 
the  ransom  of  a  ship  is  now  valid  in  the  hands  of  a  bona  fide  holder  for  value, 
5  and  6  Wm.  IV.  c.  411. 

*Willi8on  V.  Patteson,  7  Taunt.  440. 

•AnU>ine  v.  Morshead,  6  Taunt.  237 ;  S.  C,  1  Marsh.  558. 

'United  States  v.  Barker,  1  Paine  C.  C.  156  (1820). 
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nished  the  enemy's  vessel  under  authority  of  an  act  of 
Congress.^  It  was  formerly  held  that  a  note  given  for  the 
purchase  of  a  British  sailing  license  during  the  war  with 
Great  Britain  was  valid.*  Such  sale  has,  however,  been  held 
by  the  United  States  Supreme  Court  to  be  unlawful.* 

§  496.  Aiding  the  Oonfederacy. — Most  questions  that  have 
arisen  on  this  subject  in  the  American  courts  have  grown 
out  of  transactions  occurring  during  the  recent  war  in  the 
United  States.  Thus,  it  has  been  held  that  a  note  given  for 
money  loaned  for  the  purpose  of  raising  volunteers  to  resist 
the  United  States  Army  in  Tennessee  could  be  sued  upon 
even  by  an  indorsee  for  value  who  knew  of  the  illegal  pur- 
pose.* But  in  general  such  instrument  is  illegal  and  void. 
So,  too,  a  note  or  bill  given  to  procure  a  substitute  in  the  Con- 
federate army,  is  illegal.*  So,  too,  a  note  made  for  a  loan  for 
that  purpose,  even  though  the  money  obtained  on  it  be  other- 
wise applied.'  But  a  note  given  to  a  surety  for  money  actually 
paid  by  him  as  surety  on  such  a  note  has  been  held  to  be  valid.^ 

In  like  manner,  a  note  given  for  the  purchase  of  horses 
for  the  Confederate  service  is  illegal  and  void."  But  the  fact 
that  such  note  was  given  by  a  Confederate  officer  for  the 
purchase  of  a  horse,  apparently  for  army  use,  has  been  held 
not  of  itself  sufficient  to  render  the  note  invalid.'     And 

*Suckley  v,  Furse,  15  Johns.  338  (1818). 

•Coolidge  V,  Inglee,  13  Mass.  26  (1816). 

•Patton  v.  Nicholson,  3  Wheat.  204  (1818). 

*Puryear  v.  McGavock,  9  Heisk.  461  (1872) ;  James  v.  Planters*  Bank,  lb, 
455;  Bank  of  Tennessee  v.  Cummings,  lb.  470.  And  a  note  given  for  the 
purpose  of  aiding  the  Oonfederacy  is  valid  in  the  hands  of  a  bona  fide  holder, 
Glenn  v.  Farmers'  Bank,  70  N.  0.  191  (1874). 

•Chancely  v.  Bailey,  37  Ga.  532  (1868) ;  Critcher  v.  HoUoway,  64  N.  C.  526 
(1870) ;  Stewart  v.  Bosley,  19  La.  An.  439  (1867) ;  Wright  v.  Stacey,  lb.  449; 
Heidenreich  v.  Leonard,  21  lb.  628  (1869) ;  Pickens  v.  Eskridge,  42  Miss.  114 

(1868). 

•Kingsbury  v.  Fleming,  66  N.  0.  524  (1872) ;  Kingsbury  v.  Gooch,  64  lb. 
528  (1870).  So,  too,  a  note  for  money  borrowed  to  pay  off  such  a  note, 
Kingsbury  v.  Suit,  66  N.  0.  601  (1872). 

'Powell  V.  Smith,  66  N.  C.  401  (1872). 

•McMurtry  v.  Ramsey,  25  Ark.  850  (1869) ;  Booker  v.  Bobbins,  26  lb.  660 
(1871);  Martin  v.  McMillan.  63  N.  C.  486  (1869).  Not  so,  however,  a  new 
note  given  after  the  war  was  over  on  a  new  valuation  at  that  time  of  a  horse 
sold  and  used  before  for  such  service,  Murphy  v.  Weems,  69  Ga.  687  (1882), 

•Thedford  v.  McClintock,  47  Ala.  647  (1872). 
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where  a  note  was  given  in  Virginia  for  cattle  purchased, 
evidence  that  the  purchaser  of  the  cattle  and  maker  of  the 
note  was  an  agent  of  the  Confederate  government,  and  that 
the  purchase  was  made  for  the  purpose  of  aiding  the  rebellion, 
has  been  held  to  be  inadmissible/  So,  it  has  been  held  that 
the  guarantor  of  a  note  under  seal  could  not  set  up  in  his 
defense  that  the  note  was  given  for  the  purchase  of  a  horse 
for  the  Confederate  service  and'  that  this  purpose  was  known 
to  the  payee  of  the  note.*  A  note  given  for  arms  or  other 
material  of  war  for  the  Confederate  army  is  illegal  and  void.' 
And  a  note  given  partly  for  such  supplies,  with  knowledge 
on  the  seller's  part  of  the  illegal  purpose,  is  wholly  void.* 

But  it  has  been  held  that  a  note  given  for  a  loan  of  money 
which  was  intended,  as  the  payee  knew,  for  the  equipment 
of  Confederate  troops,  the  borrower  not  being  restricted  in 
any  way  as  to  the  use  to  be  made  of  the  money,  is  a  valid 
note.*  So,  too,  a  bond  given  for  money  borrowed  to  pay  a 
debt  which  had  been  already  incurred  for  such  illegal  pur- 
pose.* While  in  Texas  a  note  given  for  the  price  of  a  house 
to  be  used  in  the  Confederate  service  has  been  held  to  be 
illegal  and  void,  even  in  the  hands  of  a  bona  fide  holder.'' 
This  case  seems,  however,  not  to  be  supported  by  common 
law  authority ;  but  in  Arkansas  also  such  defense  is  admis- 
sible against  an  assignee.^  The  admission  of  this  defense 
against  a  bona  fide  holder  for  value  in  such  cases  is  by  force 
of  local  statute. 

'  Ruckman  v.  Lightner,  24  Gratt.  19  (1873). 

"Wallace  v.  Lark,  12  8.  C.  576  (1879). 

•Tatuin  v.  Kelly,  25  Ark.  209  (1868). 

♦Hanauer  v,  Doane,  12  Wall.  842  (1870). 

*Walker  v,  Jeffries,  45  Miss.  160  (1871);  Gilliam  v.  Brown,  43  Miss.  641. 
So,  a  note  for  money  borrowed  with  the  knowledge  of  the  lender  to  make 
saltpetre  for  the  Confederacy,  Bank  of  Tennessee  v.  Gumming,  9  Heisk.  465 
(1872);  or  even  to  equip  soldiers,  Puryear  k).  McGavock,  lb.  461;  or  for  an 
advauce  obtained  from  an  administrator  and  applied  with  his  knowledge  to 
the  purchase  of  a  substitute  for  the  Confederate  army,  Williams  v.  Wil- 
liams, 79  N.  C.  411  (1878). 

•Poindexter  v.  Davis,  67  N.  C.  112  (1872). 

^Roquemore  v,  Alloway,  33  Tex.  461  (1870). 

•Ruddell  V.  Landers,  25  Ark.  328  (1868). 
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Where  bonds,  however,  have  been  issued  for  the  purchase 
of  a  forge  to  make  iron  for  the  use  of  the  Confederate  gov- 
ernment, the  payee  knowing  of  the  illegal  purpose,  the  bonds 
are  illegal  and  void  in  the  hands  of  the  payee.^ 

But  where  a  note  was  given  for  money  lent  to  an  iron 
company,  part  of  the  business  of  which  consisted  in  the 
making  of  iron  for  the  Confederate  government,  in  connec- 
tion with  other  and  lawful  business,  the  mere  knowledge  on 
the  payee's  part  that  the  company  was  manufacturing  iron 
for  such  illegal  purpose  will  not  render  the  note  void.*  So, 
if  a  note  is  given  for  rent  of  land,  rented  to  raise  food  for 
laborers  employed  in  manufacturing  iron  for  the  Confederate 
government,  the  illegality  is  too  remote  to  invalidate  the 
note.* 

On  the  other  hand,  war  bonds  issued  by  the  Confederate 
government  carry  sufficient  notice  on  their  face  of  their 
illegal  character,  and  cannot  furnish  a  legal  considera- 
tion for  a  note  given  for  their  purchase;*  even  though 
bought  in  the  ordinary  course  of  business.*  And  if  Confed- 
erate currency  be  deposited  for  conversion  into  Confederate 
bonds,  the  certificate  of  deposit  for  such  currency  is  founded 
on  an  illegal  consideration,  and  a  demurrer  based  on  that 
ground  will  defeat  a  recovery  on  it.® 

§  497.  Confederate  Omxency. — Since  the  war  many  cases 
have  held  even  that  a  note  or  bill  given  for  a  loan  made  ia 
Confederate  currency  is  without  legal  consideration  and  void.^ 

"Logan  V.  Plummer,  70  N.  C.  388  (1874) ;  Oxford  Iron  Co.  v.  Spradlev,  46 
Ala.  98  (1871). 

"Oxford  Iron  Co.  v.  Spradley,  51  Ala.  171  (1874).  See,  too,  Cooper  v, 
Thompson,  20  La.  An.  182  (1868). 

•McKesson  v.  Jones,  66  N.  C.  258  (1872). 

•Tucker  v.  Horner,  28  Ark.  335  (1873) ;  Grant  v.  Ryan,  37  Tex.  37  (1872) ; 
Gill  V.  Creed,  3  Coldw.  295  (1866) ;  Thornburg  v.  Harris,  lb.  157. 

•Hanauer  v.  Woodruff,  15  Wall.  439  (1872) ;  Converse  v.  Evins,  5  So.  Car. 
52  (1873). 

•Heard  t;.  Swift,  32  Tex.  515  (1870). 

^Ford  V.  Raj?land,  25  Ark.  612  (1869) ;  George  v.'Terry,  26  Ark.  160  (1870)  ; 
King  V.  Carnall,  lb.  36;  Willis  v.  Johnson,  33  Tex.  303  (1873);  Goodman  », 
MoGehee,  31  Tex.  252  (1868) ;  Hale  v.  Huston,  44  Ala.  134  (1870) ;  Tarleton 
V.  Southern  Bank,  lb.  229  (1873) ;  Askew  v.  Torbert,  49  Tb.  101  (1873) ;  Dur- 
bin  t;.  McMichael,  22  La.  An.  132  (1870) ;  Bank  of  New  Orleans  v.  Frantoin, 
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And  in  Liouisiana,  by  force  of  a  constitutional  provision,  such 

notra  are  void,  even  in  the  hands  of  a  bona  fide  holder  for 

value,  and  cannot  be  enforced  by  the  courts  of  that  State.* 

So,  a  note  for  such  money  lost  at  cards,  has  been  held  to  be 

unlawful.* 

In  like  manner,  a  note  for  hire  of  a  slave,  payable  in  Con- 
federate money  in  January,  1865,'  or  for  a  purchase  of  land 
payable  in  Confederate  currency,*  has  been  held  illegal  and 
void.  And  where  a  note  was  made  for  payment  of  so  many 
"  dollars  "  for  the  purchase  of  a  mill,  it  has  been  held  void 
on  parol  evidence  showing  Confederate  currency  to  have 
been  intended.*  And  where  part  of  the  consideration  of  a  note 
is  legal,  and  the  rest  was  held  illegal,  being  for  a  loan  of  Con- 
federate currency,  the  whole  note  was  void.®  And  it  has 
been  held  in  Louisiana  that  where  a  check  was  drawn  for  a 
bill  for  the  payee's  accommodation,  and  afterwards  paid  by 
the  bank  out  of  the  drawer's  deposit  of  Confederate  currency, 
the  drawer  could  not  bring  an  action  to  recover  the  amount 
from  the  payee.^  So,  if  a  note  be  given  to  one  partner  for  a 
loan  of  Confederate  currency  by  his  firm,  and  be  afterwards 
transferred  to  the  firm,  it  is  illegal  in  their  hands.* 

A  note  given  for  a  loan  of  Confederate  currency  has  been 
held  not  to  be  provable  in  bankruptcy.*     And  the  illegality 

lb.  462;  Senzeneau  v.  Saloy,  21  lb,  305  (1869);  Pickens  v.  Preston,  20  J6. 
138  (1868);  Huck  v.  Haller,  19  lb,  257  (1867);  Reeve  v.  Doughty,  lb.  1(>4; 
Broesat  v.  Sullivan,  21  lb.  565;  Robertson  v.  Shores,  7  Coldw.  164  (1869); 
Smith  V.  Smith,  30  Tex.  754  (1869) ;  McCartney  v.  Greenway,  lb.  754;  Cun- 
diff  V.  Herron,  33  lb.  622  (1870) ;  Peltz  v.  Long,  40  Mo.  532  (1867) ;  Potts  v. 
Gray,  8  Coldw.  468  (1866) ;  Scudder  v.  Thomas,  35  Ga.  364  (1868).  So,  too, 
a  renewal  of  such  note,  lb, ;  or  a  sealed  bond,  Calfee  v.  Burgess,  3  W.  Va. 
274  (1869). 

'Baldwin  v.  Sewell,  23  La.  An.  444  (1871) ;  Const.  La.  1868  Art.  127 ;  Ivey 
V.  Lalland,  42  Miss.  444  (1869). 

•Voinche  v.  Villemarette,  28  La.  An.  227  (1871). 
•Revis  V.  Blackstone,  30  Tex.  753  (1868). 
*Brown  v.  Wylie,  2  W.  Va.  502  (1868). 
•Donley  v,  Tindall,  32  Tex.  43  (1869). 
•Bozeman  v.  Allen,  48  Ala.  512  (1872). 
••Irvine  v.  Short,  23  La.  An.  721  (1871). 

•Norton  t;.  Pickens,  21  La.  An.  575  (1869),  such  firm  not  being  bona  fide 
holders  without  notice. 

•Baily  v.  Miller,  35  Ga.  330  (1868). 
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of  such  note  has  been  held  not  to  be  removed  by  a  direction 
for  its  payment  contained  in  the  maker's  will,  the  will  having 
been  made  in  1862  and  payment  in  Confederate  currency 
being  therefore  implied.^  So,  a  note  given  partly  for  a  loan 
of  Confederate  currency  and  partly  for  the  purchase  of  goods 
at  a  price  fixed  in  such  currency,  has  been  held  to  be  illegal.* 
This  is  true  also  of  the  renewal  of  a  note  originally  given  for 
such  loan.* 

Other  cases  have,  however,  held  that  the  loan  of  Confed- 
erate currency  during  the  war  and  within  the  lines  of  the 
Confederacy  was  a  legal  consideration  for  a  note  or  bill.* 
And  this  seems  to  be  the  sounder  view,  although  the  author- 
ities supporting  it  are  greatly  in  the  minority.  So,  a  note 
given  partly  in  settlement  of  a  liquidated  account  and  partly 
for  a  loan  of  Confederate  currency  has  been  held  to  be  valid.* 
So,  too,  a  note  given  in  1863  in  the  Confederacy  for  a  loan 
of  Confederate  currency  payable  in  "current  bankable  funds," 
United  States  currency  being  held  to  have  been  intended  by 
this  expression."  And  where  a  note  has  been  given  for  Con- 
federate currency,  it  has  been  held  to  be  prirna  facie  valid 
in  the  absence  of  proof  that  it  was  payable  in  such  cur- 
rency.' So,  a  note  given  after  the  end  of  the  war  in  renewal 
of  an  earlier  note  which  was  given  for  such  currency,  has 
been  held  valid.*  So,  a  note  given  for  the  purchase  of  land 
and  paid  in  such  currency  is  a  legal  consideration  for  a  new 
note  given  to  re-imburse  the  person  making  such  payment, 
the  land  being  held  in  this  case  to  be  the  real  consideration.* 

'Dittraar  v.  Myers,  39  Tex.  295  (1873). 

•Petty  V.  Long,  40  Mo.  532  (1867). 

•Lawson  v.  Miller,  44  Ala.  616  (1870). 

*Simpson  t;.  Lauderdale  Co.,  56  Ala.  64  (1876) ;  Wyatt  v.  Evins,  52  lb.  285 
(1875) ;  Rivers  v.  Moss,  6  Bush  600  (1869) ;  Rodes  v.  Patillo,  lb.  271  (1868) ; 
McMath  V.  Johnson,  41  Miss.  439  (1867).  So,  too,  Gist  v.  Gana,  30  Ark.  285 
(1874),  overruling  Latham  v.  Clark,  25  lb.  574  (1869). 

*Bozeman  v.  Rushing,  51  Ala.  529  (1874). 
•Taylor  v.  Turley,  33  Md.  500  (1870). 
^Diltz  V,  Sadler,  37  Te«.  137  (1872). 

•McLaughlin's  Ex'r  v.  Beard,  5  W.  Va.  538  (1871) ;  Beard  v.  Liveeay,  4  lb. 
687  (1871). 

•Scott  V.  Davidson,  33  Tex.  807  (1870). 
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§  498.  Sale  of  Public  Ofllce. — Notes  and  bills,  like  other 
contracts  for  the  procurement  or  purchase  of  a  public  office, 
are  held  at  common  law  to  be  contrary  to  public  policy  and 
therefore  void.^  Where,  however,  such  sale  is  authorized  by 
statute,  as  has  been  the  case  in  Vermont  as  to  certain  offices, 
the  note  given  at  such  sale  for  the  price  of  the  office  is  upon 
sufficient  consideration  and  valid.*  The  office  of  an  admin- 
istrator is,  as  regards  this  principle  of  law,  a  public  office, 
and  a  note  given  to  procure  the  appointment  of  any  one  as 
administrator  is  void.'^ 

So,  a  note  or  other  contract  for  procuring  the  election  of 
any  one  to  a  legislative  or  other  office  is  illegal  ;*  or  a  note 
by  the  candidate  for  the  payee's  interest  in  his  favor  at  an 
election.*  So,  too,  a  contract  for  supplying  liquor  and  re- 
freshment for  the  purpose  of  influencing  votes  at  an  election 
is  void."  And  all  contracts  which  amount  to  bribery  at  elec- 
tion are  illegal  at  common  law,  as  well  as  in  England  and  in 
most  of  the  United  States  by  statute.*^  Again,  a  note  given 
to  induce  a  public  officer  to  resign  his  office  and  to  exert  his 
influence  in  favor  of  the  maker's  appointment  to  it  is  void  ;• 
or  to  induce  a  candidate  at  an  election  to  withdraw  in  favor 
of  another.*  And,  in  like  manner,  an  agreement  between 
two  candidates  to  divide  the  fees  of  an  office  upon  the  with- 

'By]e8l44;  Chitty  101, 113;  1  Daniel  195;  1  Parsons  214:  Story  on  Prom. 
Notes  I  189;  Blackford  v.  Preston,  8  T.  R.  93;  Parsons  v.  Thompson.  1  H. 
Bl-322;  Layn^v.  P»iine,Willes571;  Stackpole  v.  Earle,  2  Wila.  133;  Balmor 
V,  Bate,  2  Brod.  &  Bin^.  673;  Harrington  v.  Kloprogge,  /6.  678;  Richardson 
V  Mellish,  2  Bing.  229;  S.  C,  9  Moore  435;  Ferris  v.  Adams,  23  Vt.  136 
(1851);  Commissioners  of  Johnson  Co.  v.  Milliken,  7  Blackf.  301  (1844). 

•Thetford  v,  Hubbard,  22  Vt.  440  (1850).  The  statute  in  this  case  author- 
ized the  inhabitants  of  the  town  "  to  agree  with  a  suitable  person,  in  such 
manner  as  they  shall  judge  most  advantageous,  to  fill  the  office."  See  Vt. 
R  a  c.  13  i  63. 

•Porter  v,  Jones,  62  Mo.  399  (1873). 

*1  Daniel  195 ;  1  Parsons  214 ;  Nichols  v,  Mudgett,  82  Vt.  646  (1859) ;  Mar- 
tin V.  Wade,  37  Cal.  168  (1869). 

•Swayze  v.  Hull,  3  Halst.  54  (1824). 

•1  Daniel  196;  1  Edwards  {  475. 

»Chitty  113;  Lulston  t».  Norton,  3  Burr.  1235;  King  v.  Pitt,  1  W.  Bl.  880 ; 
Allen  V.  Hearn,  1  T.  R.  56;  Webb  v.  Smith,  4  Bing.  N.  0.  873. 

•Meacham  v.  Dow,  32  Vt.  721  (1860). 

*Ham  V.  Smith,  S7  Penna.  St.  63  (1878). 
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drawal  of  one  of  the  candidates  is  illegal.^  An  office  in  a 
private  corporation  stands,  however,  on  a  different  footing 
from  a  public  office,  and  it  has  been  held  that  the  resigna- 
tion of  such  office  is  good  consideration  for  a  note.* 

Public  policy  in  like  manner  extends  its  protection  to 
public  contracts.  Thus,  it  is  not  lawful  to  obtain  the  with- 
drawal of  a  bid  for  a  contract  to  carry  the  mail,  and  a  note 
given  for  that  purpose  is  void.'  The  same  rule  applies  to 
other  government  contracts.*  So,  a  note  given  to  a  city  offi- 
cer for  illegal  services  on  his  part  in  procuring  a  city  con- 
tract is  void.'^  And  it  has.  been  held  in  England  that  an 
agreement  by  a  town  clerk  to  recommend  a  certain  attorney 
to  persons  requiring  an  attorney  to  conduct  prosecutions  in 
his  office  is  illegal  and  can  form  no  valid  consideration  for  a 
bill  or  note  given  on  the  strength  of  it.* 

§  499.  Services  as  Lobbyist — Location  of  Public  Build- 
ing.— Services  as  a  lobbyist  in  procuring  legislation  in  Con- 
gress or  elsewhere  are  also  against  pu"blic  policy  and  are  not 
a  legal  consideration  for  commercial  paper  or  other  contracts.^ 
So,  a  note  given  to  influence  the  location  of  a  county  seat 
has  been  held  to  be  against  public  policy  and  void  ;®  although 
such  note  is  valid  in  the  hands  of  a  bonafde  holder  for  value 
before  maturity.® 

§  500.  Official  Action  or  Negligence. — Contracts  relating 

*Gray  v.  Hook,  4  N.  Y.  449  (1851) ;  or  to  aid  in  the  election  of  a  candidate 
on  a  like  agreement,  Martin  v.  Wade,  37  Cal.  168  (1869). 

*Peck  V,  Requa,  13  Gray  407  (1859). 

•Kennedy  v.  Murdick,  5  Harring.  468  (1854) ;  Gulick  v.  Ward,  5  Halat.  87 
(1828). 

*Sharp  V.  Wright,  35  Barb.  236  (1861) ;  and  money  paid  on  such  contract 
may  be  recovered. 

*Bell  V.  Qninn,  2  Sandf.  146  (1848),  or,  in  general,  any  agreement  for  pro- 
curement of  a  public  contract,  Tool  Company  v.  Norris,  2  Wall.  45  (1864). 

•Hughes  V.  Statham,  4  B.  &  C.  187;  S.  C,  6  Dow.  &  Ry.  219.  So,  too, 
agreements  for  poundage  for  recommending  customers  in  a  private  busi- 
ness, Wyburn  v.  Stanton,  4  Esp.  179. 

^Trist  V.  Child,  21  Wall.  441  (1874) ;  Clippinger  v.  Hepbaugh,  5  WatU  &  8. 
315;  Harris  v.  Roof,  10  Barb.  489  (1^51);  Rose  t;.  Truax,  21  lb,  861  (1855); 
Marahall  v.  Baltimore  &  0.  R.  R..  16  How.  814. 

•Herman  v.  Edson,  9  Neb.  152  (1879). 

•Thorne  v.  Yentz,  4  Cal.  321  (1854). 
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lo  official  conduct  are  likewise  void  as  against  public  policy.^ 
An  agreement  to  induce  a  public  officer  to  neglect  his  duty 
is  void.*  So,  a  note  given  to  a  public  officer  to  influence  him 
in  the  discharge  of  his  duty ;'  or  to  a  sheriff  or  other  execu- 
tive officer  for  ease  and  favor.*  Thus,  an  agreement  on  a 
sheriff's  part  to  delay  a  sale,*  or  to  release  a  prisoner  held  on 
a  mittimus,*  is  illegal.  So,  a  sheriff,  being  incapacitated  by 
statute,  cannot  buy  a  note  on  an  execution  sale,  and  a  trans- 
fer to  him  is  therefore  illegal.^  So,  a  note  given  to  a  public 
officer  to  induce  him  to  pay  moneys  on  a  public  contract 
before  they  are  due,  in  violation  of  a  corporation  ordinance, 
is  illegal  and  void.® 

It  has  been  held  also  that  a  note  given  to  a  magistrate 
for  a  fine  imposed  by  him  on  the  maker  with  costs,  on  a 
criminal  charge,  is  void.'  But  in  some  States  such  pay- 
ment may  be  made  by  a  note  or  bill.  Thus,  in  Vermont, 
the  sheriff,  being  also  the  jailer,  may  take  a  note  for  a  fine 
and  costs  from  the  person  in  custody,  and  thereby  becomes 
liable  to  the  county,  as  though  he  had  received  payment  in 
cash.*"  An^  in  Maine,  the  county  treasurer  is  authorized  by 
statute  to  receive  a  note  for  fines;  and  the  fact  that  the  per- 
son thereby  obtains  his  discharge  does  not  render  it  a  case 
of  duress."    So,  in  New  Hampshire,  a  tax  payer  arrested  on 

'  Chittv  113;  Totteridge  v.  Mackally,  Sir  Wm.  Jones  341 ;  Layng  v.  Payne, 
Willw  5*75  n.;  Co.  Litt.  2066;  Watson  v,  Fletcher,  8  B.  &  0.  26;  Alston  v. 
Atliiv.  6  Nev.  &  M.  686. 

»By|p8  139;  Chitty  101 ;  Denny  v,  Lincoln.  5  Mass.  385  (1809).  So.  to  a 
coii»(tHble  for  forbearing  to  levy  under  an  execution  in  his  hanas,  Ashby  v. 
Dillon,  19  Mo.  619  (1854). 

•Cook  V.  Shipnian,  51  111.  316  (1869). 

'Byles  144;  Chitty  113;  Bogers  v.  Reeves,  1  T.  B.  418;  Samuel  v.  Evans, 
2  lb,' ^,9. 

*Goodale  v,  Holdridge,  2  Johns.  193  (1807). 

•Bills  t;.  Comstock,  12  Mete.  468  (1847) ;  Wheeler  v.  Bailey,  18  Johns.  866 

(1816). 

'Sproule  V.  Merrill,  29  Me.  260  (1848). 

•Devlin  v,  Brady.  36  N.  Y.  531  (1867). 

•  Kingsbury  v,  Ellis,  4  Gush.  678  (1849) ;  Wheelwright  v.  Sylvester,  4  Allen 
50(186-2). 

"St.  Albans  Bank  v.  Dillon,  30  Vt.  122  (1857). 

"  Bates  V.  Butler,  46  Me.  387  (1859).  But  such  note  is  not  transferable  by 
indunseinent,  16. 
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a  tax  warrant  may  obtain  his  discharge  by  a  note  given  to 
the  tax  collector,  the  tax  being  paid  by  the  collector.^ 

A  contract  with  a  sheriff  or  other  public  officer  for  an  act 
in  violation  of  his  duty,  and  to  indemnify  him  from  the  con- 
sequences of  such  act,  is  illegal.*  Although  it  seems  that  a 
contract  to  indemnify  such  officer  in  the  execution  of  a  law- 
ful or  an  apparently  lawful  act  is  valid.'  Where,  however, 
the  performance  of  a  duty  is  made  obligatory  on  such  officer 
by  statute,  an  indemnity  bond  demanded  by  him  as  a  condi- 
tion for  performing  the  duty  is  contrary  to  public  policy  and 
void.*  So,  a  promise  to  pay  such  an  officer  extra  compensa- 
tion for  extra  diligence  in  performing  his  duty  cannot  be 
enforced.*  So,  a  note  given  to  a  town  in  order  to  secure 
judicial  approval  of  the  proceedings  for  opening  a  public 
road,  is  illegal.* 

§  501.  Second,  Offenses  Against  Public  Justice — Oompound- 
ing  Crime. — Among  the  most  flagrant  offenses  against  public 
policy  are  those  which  interfere  with  the  public  administra- 
tion of  justice.  All  contracts,  including  commercial  paper, 
given  for  the  purpose  of  compounding  a  felony  or  misde- 
meanor are  in  a  high  degree  opposed  to  public  policy  and 
are  illegal  and  void.*^    So,  even,  an  agreement  "to  use  all 

» Kelley  v,  Noyes,  43  N.  H.  209  (1861). 

«Chitty  102;  10  Co.  102;  Cro.  Eliz.  199;  Yelv.  197. 

«  Chitty  102 ;  Cro.  Jac.  652 ;  1  Lord  Ray m.  279. 

^Mitchell  V.  Vance,  5  T.  B.  Mon.  528  (1827). 

*  Hatch  v.  Mann,  15  Wend.  44  (1835). 

•Dudley  v.  Butler,  10  N.  H.  281  (1839). 

*Byle8l38;  Chitty  100;  1  Daniel  197;  1  Edwards  J  475;  1  Parsons  213; 
Story  on  Prom.  Notes  §  189;  Elworthy  v.  Bird,  2  Sim.  &  Stu.  372;  Edge- 
combe V.  Rodd,  5  East  294;  Galton  v.  Taylor,  7  T.  R.  475;  Brett  v.  Tomlin- 
8on,  16  East  293 ;  Harding  v.  Cooper,  1  Stark.  467 ;  Kirk  v.  Strickwood.  4  B. 
A  Ad.  421;  Clubb  v.  Hutson,  18  C.  B.  (n.  8.)  414  (1865) ;  Wallace  v.  Hard- 
acre,  1  Campb.  45;  Johnson  v.  Ogillry.  3  P.  Wm.  279;  Collins  v.  Blanteen,  2 
Wils.  349;  Vincent  v.  Groom,  1  Yerg.  430  (1830);  Roll  v.  Raguet,  4  Ohio 
400  (laSl);  Hinesborough  v.  Sumner,  9  Vt.  23  (1837);  Commonwealth  v. 
Pease,  16  Mass  91  (1819);  Clark  v,  Ricker,  14  N.  H.  44  (1843);  Hinds  t;. 
Chamberlain,  6  lb.  225  (1833) ;  Porter  v.  Havens,  37  Barb.  343  (1862) ;  Farrar 
V.  Davis,  53  Vt.  597  (1880) ;  Kimbrough  v.  Lane,  11  Bush  556  (1875) ;  Steuben 
Co.  Bank  v.  Matthewson,  5  Hill  249  (1843) ;  Sumner  v.  Summers,  54  Mo.  340 
(1873) ;  Murphy  v.  Bottomer,  40  lb.  67  (1867) ;  Swan  v.  Chandler,  -8  B.  Mon. 
•97  (1847) ;  Breathwit  v.  Rogers,  32  Ark.  758  (1878) ;  Chandler  v.  Johnson,  89 
■Ga.  85  (1869) ;  Clark  v.  Pomeroy,  4  Allen  534  (1862) ;  Collier  v.  Waugh,  64 
ind.  456   (1878);    Doyle  v.  Carroll,  28  U.  C.  C.  P.  218  (1877);    Wynne  v. 
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legal  and  proper  endeavor"  to  have  a  criminal  prosecution 
dismissed  is  illegal.^  The  crime  and  the  agreement  not  to 
prosecute  must,  however,  both  be  made  clearly  to  appear.* 
A  note  given  to  stop  an  intended  prosecution  for  felony,  not 
to  appear  as  a  witness  before  the  grand  jury,  and  to  dismiss 
an  action  for  assault  and  battery,  is  illegal.*  So,  a  note  to 
indemnify  against  the  forfeiture  of  a  recognizance  to  appear 
as  witness  in  a  criminal  prosecution  against  the  son  of  the 
maker  of  the  note  is  illegal  and  void.*  The  compounding 
of  a  misdemeanor,  such  as  the  interruption  of  a  ball  by 
violence  or  disorderly  conduct,  is  an  illegal  consideration, 
although  joined  with  a  release  of  the  damages  growing  out 
of  the  same  misdemeanor.* 

A  note  given  to  obtain  a  discharge  from  arrest  for  stealing 
is  illegal  ;*  or  for  a  discharge  from  arrest  for  false  pretenses, 
although  without  any  express  agreement  to  drop  the  prose- 
cution, and  although  the  note  was   given  for  the  money 

Whwenant,  87  Ala.  46  (1860) ;  Cain  v.  Southern  Express  Co.,  1  Baxter  316 
(1872) ;  and  this  is  true  whether  proceedings  are  pending  or  not,  Gardner  v. 
Maxey,  9  B.  Mon.  90  (1848).  So,  a  note  in  consideration  of  withdrawing  a 
Parliamentary  petition  against  a  member  for  bribery,  Coppock  v.  Bower. 
4  M.  4&  W.  361;  or  for  a  prisoner's  discharge  from  arrest  on  a  criminal 
recognizance,  Commonwealth  v.  Johnson,  3  Gush.  454  (1849).  But  not  to 
suppress  a  proceeding  only  criminal  in  form  and  involving  no  criminal 
offense,  Soule  v.  Bonny,  37  Me.  128  (1854). 

'Averbeck  r.  Hall,  14  Bush  605  (1879),  only  part  of  the  consideration  being 
thus  illegal.  So  the  payee's  agreement  to  use  his  influence  to  secure  the 
dismissal  of  proceedings  or  acquittal  of  the  defendant,  Ricketts  v.  Harvey, 
78  Ind.  152  (1881).  In  such  a  case,  however,  the  right  of  action  on  the  valid 
claim  forming  part  of  the  consideration  is  not  lost  in  the  invalid  note  taken, 
but  it  may  be  sued  upon,  as  though  no  note  had  been  given,  Pecker  v.  Ken- 
nison,  46  N.  H.  488  (1866).  But  a  note  for  a  valid  debt  procured  by  the  abuse 
of  criminal  process  is  void,  Shenk  v.  Phelps,  6  Bradw.  612  (1880). 

'Swope  V,  Jefferson  F.  Ins.  Co.,  93  Penna.  St.  251  (1880),  Sterrett,  J.,  say- 
ing, p.  254:  ''Though  the  proof  of  guilt  need  not  be  of  that  conclusive 
character  that  would  be  necessary  to  convict,  there  should  be  at  least  such 
preponderance  of  evidence  as  will  justify  the  jury  in  finding  that  a  felony 
was  committed."  That  the  debt  was  contracted  under  circumstances  that 
might  render  the  debtor  liable  to  criminal  proceedings  and  that  the  creditor 
was  induced  by  the  note  to  abstain  from  such  prosecution  is  not  enough, 
Flower  v.  Sadler,  L.  R.  9  Q.  B.  D.  83  (1882),  affirming  8  /6.  572. 

•Gardner  v,  Maxey,  9  B.  Mon.  90  (1848) ;  Henderson  v.  Palmer,  71  111.  679 
(1874). 

•Plumer  v.  Smith,  6  N.  H.  653  (1832). 

•Jones  V.  Bice,  18  Pick.  440  (1836).    But  see  Drage  ».  Ibberson,  2  Esp.  643. 
•Bell  «.  Wood,  1  Bay  249;  or  on  an  agreement  not  to  search  a  suspected 
bouse  for  stolen  goods,  Merrill  v.  Carr,  60  N.  H.  114  (1880). 
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obtained  under  such  fake  pretenses.*  So,  an  agreement  not 
to  prosecute  the  maker's  son  for  forgery  is  not  a  legal  consid- 
eration for  a  note.*  Neither  is  the  release  of  a  defendant  in 
a  criminal  proceeding  from  the  custody  of  his  bail,  the  bail 
bond  having  been  forfeited  and  the  bail  having  been  notified 
to  surrender  the  prisoner,  a  legal  consideration  for  a  note 
given  by  the  prisoner  or  by  a  third  person.*  Where  the 
consideration  is  only  in  part  a  discontinuance  or  compound- 
ing of  a  criminal  prosecution,  it  avoids  the  whole  note  or 
bill  ;*  although  such  a  note  would  of  course  be  good  in  the 
hands  of  a  bona  fide  holder  for  value  before  maturity.* 
Where  one  has  been  indicted  for  unlawful  liquor-selling  and 
threatened  with  arrest,  a  note  given  for  a  fine  and  costs  to 
escape  arrest  has  been  held  to  be  a  compounding  of  the 
offense  and,  as  such,  illegal.' 

§  502.  Money  Embezzled. — And,  as  we  have  seen,  the  sup- 
pression of  a  criminal  charge,  being  made  part  of  the  con- 
sideration of  a  note,  renders  it  illegal,  although  the  amount 
of  money  for  which  the  note  was  given  be  actually  due  to 
the  payee.*^  Thus,  if  a  note  be  given  for  the  debt  of  a  de- 
faulter, with  a  promise  of  clemency  on  the  part  of  the  payee, 
it  is  illegal.* 

But  where  a  note  is  given  to  a  city  officer  for  the  amount 

*  Conderman  v.  Hicks,  3  Lans.  108  (1870) ;  McMahon  t;.  Smith,  47  Conn. 
223  (1879) ;  Bowen  v.  Buck,  28  Vt.  308  (1856) ;  Shaw  v.  Spooner,  9  N.  H.  197 
(1838) ;  Ozarne  v.  Haber,  30  La.  An.  1384  (1878). 

» National  Bank  of  Oxford  r.  Kirk,  90  Penna.  St.  49  (1879). 

'Commonwealth  v.  Johnson,  3  Cash.  454  (1849),  although  it  was  the  duty 
of  the  bail  to  surrender  the  prisoner  in  this  case. 

♦  VVisner  v.  Bardwell,  38  Mich.  278  (1878);  Snyder  v,  Willey,  33  J6.  483 
(1876).  Although  it  has  been  held  that  if  the  note  be  given  wholly  for  the 
amount  of  a  dispute  settled,  with  an  agreement  added  that  the  maker  should 
not  be  prosecuted  for  an  nssault,  the  latter  agreement  will  not  vitiate  the 
note,  Wilkins  v.  Riley,  47  Miss.  806  (1873).  See,  too,  Bank  of  Newbury  «. 
Stegall,  41  lb,  142. 

^ Clark  V.  Ricker,  14  N.  H.  44  (1843).  But  the  defense  is  admissible  against 
a  holder  with  notice,  Gorham  v.  Keyes,  137  Mass.  683  (1884). 

•Hinesborougbv.  Sumner,  9  Vt.  23  (1837). 

'Taylor  v.  Jaques,  106  Mass.  291  (1871) ;  Sumner  v.  Summers,  54  Mo.  ft40 
(1873);  Godwin  v.  Crowell,  66  Ga.  666  (1876).  And  see  Code  Qa.  88  8054, 
8055.    But  see  contra^  Crowder  v.  Reed,  80  Ind.  1  (1881). 

"Buck  V.  First  Nat.  Bank,  27  Mich.  293  (1873). 
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of  bonds  unlawfully  converted  by  a  friend  of  the  maker 
of  the  note,  it  is  presumptively  for  a  good  consideration, 
although  criminal  prosecution  may  have  been  threatened  by 
another  oflScer  of  the  city  without  the  payee's  knowledge/ 
And,  ill  the  absence  of  all  agreement  compounding  a  crime, 
a  note  for  the  money  embezzled  or  stolen  is  for  good  and 
valid  consideration.* 

And  such  consideration  has  been  held  to  be  suflScient  for  a 
note  given  by  a  defaulting  oflBcer  and  his  sureties,  notwith- 
standing an  agreement  not  to  prosecute  the  defaulter.'  And 
a  note  of  this  sort  is  valid,  although  the  maker  of  it  has  been 
already  arrested  on  a  criminal  charge  and  is  released  on  giv- 
ing the  note,  if  there  be  no  agreement  to  drop  the  prosecu- 
tion.* And  it  has  been  held  that  a  threatened  prosecution 
for  fraud  in  the  sale  of  goods  is  suflScient  consideration  for 
the  indorsement  by  a  third  person  as  surety.*  On  the  other 
band  a  note  given  in  settlement  of  a  charge  of  criminal  con- 
versation with  the  payee's  alleged  wife,  under  threat  of  vio- 
lence, is  void  for  duress.' 

But  where  a  note  is  given  for  money  actually  paid  by  a 
third  person  to  the  maker  of  the  note,  to  be  paid  by  him  to 
the  payee  on  account  of  an  illegal  contract  between  such 
third  person  and  the  payee  of  the  note,  the  payment  of  the 
money  to  the  maker  forms  a  new  consideration  and  renders 
the  note  a  legal  one.^ 

§  503.  Equitable  Relief — ^Recovery  of  Pasrment. — While  a 
note  or  bill  given  for  the  purpose  of  compounding  a  felony 
is  illegal  and  cannot  be  enforced  in  a  court  of  law,  it  is 
also  true  that  a  court  of  equity  will  not  entertain  a  bill 
in  favor  of  another  party  to  the  illegal  transaction  to  cancel 

'The  note  in  this  case  being  given  without  authority  of  the  defaulter, 
Cohoea  v.  Cropsey,  65  N.  Y.  685  (1874). 

*Von  Windisch  v.  Klaus,  46  Conn.  433  (1878). 

"Bibb  V.  Hitchcock,  49  Ala.  468  (1878). 

•Armstrong  v.  Southern  Exp.  Co.,  4  Baxter  376  (1874). 

•Jrtffray  v.  Brown,  74  N.  Y.  393  (1878). 

•McGowen  v.  Bush,  17  Tt^x.  195  (1856). 

'Barker  v.  Parker,  23  Ark.  390  (1861). 
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such  paper.^  And  where  such  a  note  has  been  paid,  the 
amount  paid  cannot  be  recovered  from  the  payee,  both  par- 
ties being  in  pari  delicto^  And  even  where  the  maker  has 
been  obliged  to  pay  such  illegal  note  to  a  bona  ^^de  holder 
for  value,  he  cannot  afterwards  recover  the  amount  paid  from 
the  payee  of  the  note.'  And  although  the  compounding  of 
a  felony  renders  a  bill  or  note  void,  it  is  lawful  to  substitute 
a  good  bill  for  one  that  is  forged,  if  there  be  no  stipulation 
to  compound  the  forgery.* 

§  504.  Suppressing  Evidence — Costs  of  Prosecution — Ob- 
taining Pardon. — Agreements  to  suppress  evidence  are  of  the 
same  nature  as  contracts  for  compounding  crime  and  are 
against  public  policy  and  void/  Thus,  an  agreement  not  to 
appear  as  witness  of  fraud  in  obtaining  letters-patent  is  not  a 
legal  consideration  for  a  note.*  And  it  is  said  that  a  contract 
to  furnish  evidence  is  void  as  against  public  policy;''  al- 
though this  may  be  doubted,  if  the  contract  is  merely  to  pro- 
cure attendance  of  witnesses  or  other  means  of  testimony 
without  fraud  or  falsehood. 

While  a  bill  or  note  can  not  be  given  to  suppress  a  prose- 
cution, it  may  be  given  after  the  maker's  conviction  for  the 
costs  and  expenses  of  prosecution;*  especially  where  they 
have  been  determined  by  the  court.* 

As  we  have  seen  already,  the  soliciting  of  a  pardon  is  not 
generally  held  to  be  a  sufficient  consideration  for  a  note  or 

'Atwood  V.  Fisk,  101  Mass.  363  (1869). 

'Haynes  v.  Rudd,  83  N.  Y.  251  (1880),  reversing  17  Hun  477.  And  in 
general  money  paid  to  compound  a  felony  is  not  recoverable,  Darmouth  v. 
Bennett,  15  Barb.  541  (1863). 

•Haynes  v.  Rudd,  nipra. 

*Byle8  139;  1  Parsons  215;  1  Daniel  198;  Wallace  v.  Hardacre,  1 
Campb.  45. 

*Byle8  139;  1  Parsons  215;  Chitty  100;  1  Daniel  195;  Nerot  v.  Wallace.  3 
T.  R.  17;  Fallows  v.  Taylor,  7  T.  R.  475;  Edejecombe  v.  Rodd,  5  East  294; 
Swan  V.  Chandler,  8  B.  Mon.  97  (1847) ;  Gardner  v.  Maxey,  9  lb.  90  (1848). 

•Hoyt  V.  Macon,  2  Col.  502  (1875). 

n  Edwards  {  475. 

•Byles  189;  1  Daniel  198;  1  Parsons  215;  Kirk  v.  Strickwood,  4  B.  <fi!  Ad. 
421 ;  Baker  v.  Townshend,  1  J.  B.  Moore  120. 

*B6eley  v.  Wingfield,  11  East  46;  Keir  v.  Leeman,  9  Q.  B.  894. 


L 


PRIVATE   MISDEMEANOBS.  87 

bill/  Although  in  Georgia  a  note  given  for  an-  argument 
by  the  payee  before  the  Court  of  Pardons,  in  order  to  obtain 
the  pardon  of  the  maker's  son,  has  been  held  to  be  founded 
on  a  valid  consideration.* 

§  505.  Private  Misdemeanors — ^Divorce. — Although  a  note 
may  not  be  given  to  suppress  a  criminal  prosecution,  yet,  as 
has  been  already  remarked,  forbearance  to  prosecute  a  civil 
claim  however  doubtful  is  a  suflScient  and  valid  considera- 
tion.' Thus,  a  note  may  be  given  in  settlement  of  any  pri- 
vate misdemeanor.*  But  if  the  claim  is  illegal  or  wholly 
unfounded,  it  is  no  sufficient  consideration  for  the  note  or 
bill.*  Neither  is  a  note  legal,  which  is  given  to  a  father  in 
settlement  of  a  felonious  assault  on  his  daughter,  for  which 
he  had  no  right  of  action.'  And  a  note  given  to  one  who  is 
not  an  attorney-at-law,  for  aid  in  defending  a  suit,  has  been 
held  to  be  void  for  maintenance.^  So,  a  note  cannot  be  given 
for  the  withdrawal  of  a  caveat  against  the  opening  of  a  pub- 
lic road.* 

The  relation  of  marriage  being  especially  under  the  pro- 
tection of  the  public  policy  of  the  law,  divorces  are  not 
favored  by  the  law,  nor  any  agreements  made  for  the  pur- 
pose of  facilitating  them.     But  a  note  given  by  the  husband 

>ChittylOO. 

•Meadow  v.  Bird,  22  Ga.  246  (1857). 

•Keefe  r.  Vogle,  36  Iowa  87  (1872);  Wyatt  v.  Evins,  52  Ala.  285  (1875); 
Bozeinaii  v.  Rnsliinjf,  51  Ala.  529  (1874) ;  Muirhead  t;.  Kirkpatrick,  21 
Penna.  St.  237  (1853),  the  consideration  in  this  case  being  forbearance  to 
]>rasecute  a  claim  and  release  of  indorser  and  co-maker  on  a  former  note 
given  for  it. 

*ByIes  139;  1  Daniel  198;  1  Parsons  215;  Drage  v.  Ibberson,  2  Esp.  643; 
Coppoc4c  V.  Bower,  4  M.  &  W.  361;  Clark  v,  Ricker,  14  N.  H.  44  (1843); 
Kneeslmw  v.  Collier,  30  U.  C.  C.  P.  265  (1879).  So,  a  bond  given  in  satisfac- 
tion of  damages  for  assault  and  battery  and  to  prevent  a  prosecution,  Price 
V.  Summers,  2  South.  578(1819);  or  a  note  in  settlement  of  a  charge  on 
suspicion  against  the  maker's  slave  for  setting  fire  to  the  payee's  property, 
there  being  no  agreement  to  compound  the  felony,  if  any,  Morgan  v.  Knox, 
15  La.  An.  176  (1860). 

'Tucker  v.  Ronk,  43  Iowa  80  (1876). 

•Loomis  V.  Cline,  4  Barb.  453  (1848). 

'Burt  V.  Place,  6  Cow.  431  (1826). 

•Smith  V.  Applegate,  3  Zab.  352  (1852).  So,  an  agreement  not  to  prose- 
cute a  caveat  filed  tor  alleged  fraud  against  an  application  for  a  land  patent, 
Hoyt  V.  Macon,  2  Col.  502  (1875). 


88  OONBIDEBATION — ILLEGAL. 

pending  a  divorce  suit,  to  provide  alimony  for  the  wife,  is 
upon  sufficient  consideration  and  valid;*  but  not  if  given  for 
the  purpose  of  facilitating  divorce.*  On  the  other  hand,  a 
note  given  in  consideration  of  the  withdrawal  of  a  defense  in 
a  divorce  suit,  is  illegal.*  So,  a  note  for  an  agreement  not  to 
defend  such  suit.*     And  where  a  divorce  suit  has  been  dis- 

r 

missed  on  the  reconciliation  of  the  parties  to  it,  and  a  note 
has  been  given  by  the  husband  to  the  attorney  of  the  wife 
for  services  rendered  in  the  matter  to  both,  it  is  illegal  as  to 
the  husband's  share  of  the  services,  inasmuch  as  the  attorney 
cannot  lawfully  render  services  in  the  matter  to  both  con- 
tending parties.* 

§  506.  Third,  OflTenses  Injurious  to  Institutions  Protected 
by  Public  Policy — Restraint  of  Marriage. — ^The  institution 
of  marriage  being  under  the  protection  of  the  law,  contracts 
in  general  restraint  of  marriage  are  at  common  law  illegal 
and  void.®  So,  too,  even  contracts  in  restraint  of  marriage 
for  a  limited  period,  e.  ^.,  for  six  years.^  So,  a  sealed  bill  for 
the  payment  of  money  provided  that  the  drawer  is  not  law- 
fully married  in  six  months  is  illegal;'  or  on  condition. that 
the  drawer,  a  widow,  shall  not  marry  again.*  So,  contracts 
for  the  procurement  of  marriage  are  illegal ;  and  a  note  or 
bill  given  for  such  agreement  is  void.^® 

§  507.  Contracts  in  Restraint  of  Trade. — ^The  institutions 

^Burnett  v.  Paine,  62  Me.  122  (1874).  So,  a  note  by  husband  to  wife  for 
her  return  to  him  and  in  settlement  of  a  divorce  suit  has  been  held  valid, 
Adams  v.  Adams,  24  Hun  401  (1881),  affirmed  91  N.  Y.  381  (1883).  But  see 
Van  Orden  v.  Van  Orden,  8  Hun  315;  Phillips  v.  Myers,  82  111.  67. 

•Adams  v.  Adams,  25  Minn.  72  (1878). 

•Stoutenburgh  v.  Lybrand,  13  Ohio  St.  228  (1862) ;  Sayles  v.  Sayles,  21  N. 
H.  312  (1850). 

*Everhart  v  Puckett,  73  Ind.  409  (1881) ;  Muckenburg  v.  Holler,  29  lb. 
139;  Beard  v.  Beard,  19  Cent.  L.  J.  78  (Cal.  S.  C.  1884). 

'MacDonald  v.  Wagner,  5  Mo.  App.  56  (1878). 

•Byles  138;  Chitty  101;  1  Edwards  H78;  1  Parsons  214;  Story  on  Prom. 
Notes  ;  189;  Lowe  v.  Peers,  4  Burr.  2225;  Hartley  v.  Rice,  10  East  22;  Gib- 
son V.  Dickie,  3  M.  <fe  S.  463. 

'Hartley  v.  Rice,  10  East  22. 

•Sterling  v.  Sinnickson,  2  South.  756  (1820). 

•Baker  v.  White,  2  Vern.  215. 

'«Bylesl88;  1  Daniel  19.");  GhittylOl;  Co.  Lit.  2066;  lParson8  214;  Hall 
V.  Potter,  3  I^v.  411 ;  RoborUs  v.  Roberts,  3  P.  Wm.  66. 
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of  trade  are  also  under  the  protection  of  the  law  and  a  con- 
tract in  general  restraint  of  trade  is  unlawful.*     An  agree- 
ment not  to  engage  in  trade  or  in  a  particular  busine&s  in 
any  part  of  England  is  a  general  restraint  and  illegal.*     So, 
coal  combinations  are  in  restraint  of  trade,  and  a  check 
given  for  a  balance  due  on  such  a  combination  agreement  is 
illegal.'     So,  a  bill  or  note  given  to  further  the  objects  of  an 
association  having  for  its  object  the  regulation  of  freight  and 
passage  rates  on  the  Erie  Canal  is  illegal.^    So,  contracts  to 
prevent  competition  at  an  auction  or  other  public  sale  are 
illegal  and  void.'^     So,  a  contract  not  to  bid  at  an  auction,  in 
consideration  of  the  one  who  bids  and  buys  in  the  property 
dividing  it  with  the  others,^  or  selling  it  again  and  satisfying 
a  debt  out  of  the  surplus,^  is  illegal.    And  this  has  been  held 
to  be  the  case  even  where  one  purchased  land  subsequent  to 
a  judgment,  which  was  at  the  time  a  lien  upon  it  unknown 
to  him,  and  afterward  paid  off  the  execution  issued  under 
the  judgment  and  gave  his  note  for  an  additional  sum  to 
prevent  the  judgment  creditor  from  bidding  on  the  property 
at  the  sheriff's  sale;®  although  the  judgment  creditor  claimed 
to  have  another  claim,  not  in  judgment,  against  the  prior 
owner  of  the  land,  represented  by  the  amount  of  the  note. 

On  the  other  hand,  while  a  contract  in  general  restraint 
of  trade  is  illegal,  it  is  lawful  to  make  one  in  partial  and 
limited  restraint  of  trade.*     Such  restriction  may  be  as  to 

'Chitty  99;  1  Daniel  195;  1  Edwards  {  478;  Story  on  Prom.  Notes  {  189. 

•Byle8l38;  Chitty  99. 

^Morris  Run  Ck>al  Co.  v.  Barclay  Coal  Co.,  68  Penna.  St.  173  (1871). 

^Stanton  v.  Allen.  5  Denio  434  (1848). 

•Brisbane  v.  Adams.  3  N.  Y.  129  (1849) ;  Noyes  v.  Day,  14  Vt.  384  (1842). 

•Doolin  V.  Ward,  6  Johns.  194  (1810). 

^Thompson  v.  Davies,  13  Johns.  112  (1816). 

■Jones  V.  Caswell,  3  Johns.  Chs.  29  (1802) ;  Doolin  v.  Ward,  6  Johns.  194 ; 
Thomson  v.  Davies,  13  lb.  112.  But  several  persons  may  agree  to  purchase 
property  together  at  an  auction  sale  appointing  one  to  bid  for  all  with 
restrictions  as  to  price,  Small  v,  Jones,  6  Watts  &  S.  122  (1843). 

•1  Daniel  198;  Bunn  v,  Guy,  4  East  19();  Perkins  v.  Lyman,  9  Mass.  522 
(1813) ;  Jenkins  v.  Temples,  39  Ga.  655  (1869).  But  a  general  promise  not 
to  carry  on  a  certain  trade  for  thirty  years  is  illegal,  and  a  note  given  in 
consideration  of  it  cannot  be  enforced,  Saratoga  Bank  v.  King,  44  N.  Y.  87 
(187(1). 
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the  limit  of  space  within  which  the  business  in  question  may 
not  be  carried  on  ;^  or  for  the  exclusive  use  of  a  trade  secret;* 
or  not  to  carry  on  a  trade  with  certain  customers  ;*  or  not  to 
trade  against  the  laws  of  a  certain  company,  such  as  the 
Russiaa  Company  or  East  Indian  Company.* 

§  508.  Oontracts  in  Fraud  of  Creditors. — The  protection 
of  legitimate  trade  naturally  implies  a  prohibition  of  fraud 
in  all  its  forms,  and  it  may  be  laid  down  as  a  general  prin- 
ciple that  contracts  in  fraud  of  the  rights  and  interests  of 
third  persons,  as  well  as  contracts  in  fraud  of  a  party  to 
them,  are  void,  except  where  by  the  rules  of  commercial 
paper  the  defense  is  excluded.*  It  follows  that  a  note  or  bill 
made  in  fraud  of  other  creditors  is  void  between  the  parties.* 

This  is  especially  the  case  in  proceedings  under  the  bank- 
ruptcy law.  Thus,  a  note  given  to  a  creditor  for  more  than 
his  share  of  the  assets  in  fraud  of  the  bankrupt  law  is  ille- 
gal.^ So,  a  note  given  to  a  creditor  to  induce  him  to  join  in 
a  composition  deed  in  bankruptcy  is  illegal,*  even  though 

^Chitty  99;  1  Edwards  J  478;  Hulock  v.  Blacklowe,  2  Saund.  156  n.  1; 
Mitchel  V,  Reynolds,  1  P.  Wm.  190;  Davis  v.  Mason,  6  T.  R.  118;  Bunn  v, 
Gijy,  4  East  190;  Horner  v.  Graves,  7  Bing.  735;  Ward  v.  Byrne,  4  M.  & 
W.  548;  Horner  v,  Ashford,  3  Bing.  323  (1825) ;  Nobles  v.  Bates,  7  Cow.  307 

(1827). 

"Bryson  v.  Whitehead,  1  Sim.  &  St.  74  (1822). 

•Byles  138;  Mitchel  v.  Reynolds,  supra;  Davis  v.  Mason,  6  T.  R.  118; 
Tallis  V.  Tallis,  1  El.  &  Bl.  391 ;  Mallan  v.  May,  11  M.  &  W.  653;  Green  v. 
Price,  13  lb.  695;  Price  v.  Green,  16  76.  346;  though  for  an  unlimited 
time,  Pemberton  v.  Vaughan,  12  Q.  B.  87  ;  Sainter  v.  Ferguson,  7  C.  B.  716. 

*Gro8s  V.  La  Page,  Holt  105;  Lightfoot  v.  Tenant,  1  Bos.  &  P.  552. 

*Chitty  102;  I  Daniel  193,  197;  1  Edwards  i  483;  Story  on  Prom.  Notes 
J  189;  Gordon  v.  Clapp,  113  Mass.  335  (1873). 

•Fay  V,  Fay,  121  Mass.  561  (1877);  Fenton  v.  Ham,  35  Mo.  409  (1865); 
Hamilton  v.  Scull,  25  lb.  165  (1857) ;  Powell  v.  Inman,  7  Jones  28  (1859). 

'Chitty  92,  102;  1  Edwards  J  482;  1  Parsons  216;  Grimes  v.  Hillenbrand, 
4  Hun  354  (1875) ;  Cockshott  i;.  Bennett,  2  T.  R.  763;  Leicester  v.  Rose,  4 
East  372;  Spurrett  v.  Spiller,  1  Atk.  105;  Jackson  v.  Lomas,  4  T.  R.  166; 
Cooling  V.  Noyes,  6  T.  R.  263;  Bryant  v.  Christie,  1  SUirk.  329;  Jackson  v. 
Davison,  4  B.  &  Aid.  695 ;  Lewis  v.  Jones,  4  B.  &  C.  511 ;  Ex  j^arte  Sadler,  15 
Ves.  55 ;  Knight  v.  Hunt,  6  Bing.  432 ;  Britton  v.  Hughes,  5  Bing.  400 ;  Took 
V.  Tuck,  4  lb.  224. 

•Bryant  v.  Christie,  1  Stark.  329;  Humphreys  v.  Welling,  1  Hurlst.  &  C. 
7;  Breck  v.  Cole,  4  Sandf.  79  (1850).  Of  such  a  transaction,  Duer,  J., 
says  in  this  case,  p.  88:  "When  an  additional  security,  privately  given 
to  a  particular  creditor,  is  taken  from  the  debtor  himself,  it  is  not  merely 
upon  the  ground  that  it  is  a  fraud  upon  the  creditors  from  whom  it  is  con- 
cealed, that  it  is  held  to  be  void.    The  creditor  who  exacts  such  a  security 
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given  only  for  the  balance  of  the  debt  due  the  creditor.  And 
such  a  note  is  illegal,  although  given  after  the  maker's  dis- 
charge.* So,  a  note  given  by  a  bankrupt  in  consideration 
of  the  payee's  consenting  to  the  composition  is  illegal,  the 
note  including  both  the  balance  of  the  creditor's  claim  and 
the  assumption  of  another  debt  for  which  the  bankrupt  was 
not  liable.*  And  a  note  given  by  a  third  person  to  the  cred- 
itor to  induce  him  to  enter  into  such  composition,  the  maker 
of  the  note  being  indemnified  by  the  bankrupt,  is  void.» 
And  a  note  given  to  such  third  person  by  a  bankrupt  for  his 
indemnity  is  likewise  void.*  Where,  however,  a  note,  given 
to  induce  a  creditor  to  join  in  a  composition  deed  in  fraud 
of  other  creditors,  has  been  paid  to  a  bona  fide  holder  for 
value,  the  amount  may  be  recovered  by  the  maker  from  the 
payee.* 

So,  an  agreement  by  the  payee  of  a  note  to  file  a  petition 
in  bankruptcy  or  insolvency  against  the  maker  is  an  illegal 
consideration  for  a  note,  although  the  payee  be  a  bona  fide 
creditor  for  the  full  amount.®  And  this  is  true,  although 
such  note  be  given  with  the  knowledge  of  other  creditors."' 
So,  a  bill  or  note  given  by  a  bankrupt  to  his  creditor  to  in- 

as  the  condition  of  his  own  assent  to  a  composition  deed  takes  an  unfair 
advantage  of  the  distressed  condition  of  the  debtor.  He  is  guilty  of  oppres- 
sion and  coercion.  The  unfortunate  debtor  is  not  a  free  agent,  but  is  sub- 
jected to  a  moral  duress  h«  odious  to  the  law  as  the  grossest  fraud."  So, 
Cockshott  V.  Bennett,  2  T.  R  763 ;  Jackson  v.  Lomas,  4  lb.  166 ;  Case  v.  Ger- 
rish,  15  Pick.  49  (1833);  Harvey  v.  Hunt,  119  Mass.  279  (1876);  Winn  v. 
Thomas,  55  N.  H.  294  (1876) ;  Weaver  v.  Waterman,  18  La.  An.  241  (1866). 

•Howe  V,  Litchfield,  3  Allen  443  (1862);  Rice  v.  Maxwell,  13  Sm.  &  M. 
289  (1850).  At  least  such  a  note  has  been  held  to  be  without  consideration. 
Ex  parte  Hall,  1  Dea.  171 ;  Chitty  103.  And  a  better  or  additional  security 
stands  on  the  same  footing  as  a  payment  in  excess  of  the  creditor's  proper 
share,  Leicester  v.  Rose,  4  East  372,  overruling  Feise  v.  Randall,  6  T.  R.  146. 
And  a  note  or  other  security  given  as  such  inducement  after  the  composi- 
tion, but  agreed  on  beforehand,  is  likewise  void.  Fay  v.  Fay,  121  Mass.  561 
(1877);  or,  on  like  agreement,  after  discharge,  Howe  v.  Litchfield,  8  Allen 
443  (1862). 

'Doughty  V.  Savage,  28  Conn.  146  (1859). 

»lDanieH94;  Byles  135. 

•1  Daniel  194. 

•Gilmour  v,  Thompson,  49  How.  Pr.  200  (1875). 

*Payne  v.  Eden,  8  Caines  213  (1805). 

U  Edwards  2  381. 
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duce  him  to  sign  a  bankrupt  certificate  of  discharge  is  void  ;* 
or  to  induce  him  not  to  oppose  a  bankrupt's  discharge;*  or 
to  withdraw  his  opposition  to  such  discharge.'  So,  a  bond 
given  for  such  consideration  by  a  third  person  other  than 
the  bankrupt  is  void.*  But  the  opposition  of  a  creditor  to 
the  bankrupt's  discharge  may  be  lawfully  removed  by  the 
purchase  of  his  debt  without  the  bankrupt's  knowledge  by 
a  third  party.* 

§  509.  An  agreement  to  dismiss  a  bankruptcy  proceeding 
is  also  illegal  and  void  as  a  consideration  for  a  not€  or  bill.* 
So,  under  the  U.  S.  Bankruptcy  Act  of  1867,  a  note  given 
for  a  debt  discharged  in  bankruptcy,  together  with  an 
agreement  for  the  dismissal  of  a  proceeding  to  set  aside  a 
bankruptcy  discharge,  is  illegal  and  void.''  But  where  an 
agreement  has  been  made  for  the  discontinuance  of  bank- 
ruptcy proceedings  against  a  corporation  and  for  the  sale  of 
certain  stock,  this  has  been  held  to  constitute  a  valid  consid- 
eration for  a  note  given  by  the  purchaser  of  the  stock.® 

In  like  manner,  a  note  or  other  security  given  by  a 
bankrupt  to  a  creditor  who  has  proved  his  debt,  to  enable 

»Byle8  141 ;  Chitty  113;  Stat.  12  and  13  Vict.  c.  100  ?  202;  Smith  v,  Brom- 
ley, Doug.  696;  Cockshott  v.  Bemrett,  2  T.  R.  763;  Nerot  v.  Wallace,  3  lb. 
17 ;  Sumner  v.  Bradv,  1  H.  Bla.  647 ;  Birch  v.  Jervis.  3  C.  &  P.  379 ;  Murray 
V.  Reeves,  8  B.  &  C.  421 ;  S.  C,  2  M.  <fe  Ry.  423 ;  Rogers  v.  KiiiRston,  10  Moore 
97;  S.  C,  2  Ring.  441;  Hay  ward  v.  Chambers,  5  B.  &  Aid.  753;  S.  C,  1  D. 
&  R.  411;  Horn  v.  Jones,  4  B.  &  Ad.  78;  S.  C,  1  N.  &  M.  627;  Rob-^on  v. 
Crtlze,  1  Doug.  228;  Holland  v.  Pahuer,  1  Bos.  &  P.  95;  Davis  v.  Holding,  1 
M.  &  W.  159. 

•Byles  144;  Chitty  102;  Murray  v.  Reeves,  8  B.  &  C.  421 ;  Rogers  v.  King- 
ston, 2  Bing.  441 ;  S.  C.  10  Moore  97 ;  Jackson  v.  Davidson,  4  B.  &  Aid.  691 ; 
Davis  V.  Holding,  1  M.  &  W.  159;  Wiggin  v.  Bush,  12  Johns.  30J  (1815). 

•Baker  v.  Matlack,  1  Ashm.  68  (1821);  Simmons  v.  West,  2  Miles  196 
(iaS8) ;  Sharp  v.  Teese.  4  Halst.  352  (1828) ;  Austin  v.  Markham,  44  Ga.  161 
(1871) ;  Rice  v.  Maxwell,  21  Miss.  289  (1850). 

*  Bruce  v.  Lee,  4  Johns.  410  (1809).  But  a  note  for  the  debt  due,  given  by 
a  third  person  to  the  creditor  to  induce  him  to  withdraw  his  opposition  to 
the  debtor's  discharge  under  the  U.  S.  Bankrupt  Act  of  1841,  has  been  held 
to  be  valid.  Fox  v.  Paine,  10  Ala.  523  (1846).  See,  however,  contraj  Bell  v, 
Leggett,  7  N.  Y.  176  (1852),  although  given  in  this  case  without  the  bank- 
rupt's knowledge. 

*Bell  V.  Leggett,  2  Sandf.  450  (1859). 

•Paton  t'.  Stewart,  78  111.  481  (1875). 

^Fell  V.  Cook,  44  Iowa  485  (1876),  although  a  promise  of  payment  had 

been  ma<le  subsequent  to  the  discharge.     See  U.  S.  R.  S.  J?  5120,  5131. 

^Benner  v.  Van  X(»rdon,  27  L:i.  A»i.  AT^  (1875). 
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him  to  receive  more  than  other  creditors,  is  void/  e.  g.^  a  note 
for  twice  the  amount  of  the  actual  debt  given  for  the  pur- 
pose of  defrauding  other  creditors.*    So,  an  agreement  made 
iu  fraud  of  a  surety  or  other  collateral  party  is  void  ;^  or  a 
note  given  to  protect  the  property  of  the  maker  from  his 
creditors/     So,  a  note  given  to  a  debtor  by  one  who  has  re- 
ceived the  purchase- money  of  the  debtor's  property,  which 
was  sold  for  the  purpose  of  defrauding  his  creditors,  is  ille- 
gal ;  although  other  good  consideration  be  joined  with  the 
illegal  consideration.*     We  have  already  seen  that  a  note  or 
other  security  given  for  a  debt  discharged  in  bankruptcy  or 
insolvency  is  without  sufficient  consideration  and  void.®    And 
a  promise  to  pay  such  debt  in  full,  after  the  property  covered 
by  the  general  assignment  is  exhausted,  is  void.'' 

§  510.  Wagers — At  Oommon  Law. — At  common  law  wagers 
on  indifferent  subjects  are  not  in  themselves  illegal  as  against 
public  policy,  and  a  consideration  of  that  sort  is  therefore  at 
common  law  sufficient.*  If,  however,  the  wager  is  in  itself 
repugnant  to  principles  of  public  policy,  a  note  given  for  it 
is  void.'  Thus,  a  wager  which  leads  to  a  breach  of  the  peace 
is  illegal  ;*^  or  one  which  violates  or  tends  to  violate  public 
decency  or  order;"  or  one  that  is  calculated  to  produce  an 

"Bvles  144;  Kose  v.  Main,  1  Bing.  N.  C.  357;  8.  C,  1  Scott  127;  Davis  v. 
Holding,  1  M.  &  W.  159. 

•Sternburg  v.  Bowman,  103  Mass.  325  (1869). 

•Pidcook  V.  Hinton.  3  B.  <fe  C.  605;  Jackson  v.  Duchaire,  3  T.  K.  551; 
Lewis  V.  Jonps,  4  B.  <&  C.  541 ;  Stone  v.  Compton,  5  Bing.  N.  C.  142 ;  Cowper 
V,  Smith,  4  M.  &  W.  74. 

^Nellis  V.  Clark,  20  Wend.  24  (1838) ;  S.  C,  4  Hill  424  (1842) ;  McCausland 
».  Ralston,  12  Nev.  195  (1877). 

•Niver  v.  Best,  10  Barb.  869  (1851). 

•Evans  v.  Williams.  1  C.  &  M.  30;  Ashley  v.  Killick,  5  M.  &  W.  509;  Ker 
not  I'.  Pittis,  2  El.  &  Bl.  421 ;  Humphreys  v.  Willing,  32  L.  J.  Ex.  33;  S  C, 
1  Hurl.  A  C.  7.     For  other  cases,  see  Sufficiency  of  Consideration,  suprcu 

'Ramsdell  v,  Edgarton,  8  Mete.  227  (1844). 

•Chitty  103;  1  Daniel  196;  1  Edwards  i  477;  Good  v.  Elliott,  3  T.  R.  693, 
referring  with  approval  to  the  remarks  of  Lord  Mansfield  to  that  effect 
in  Da  Costa  v.  Jones,  Cowp.  734  (1778). 

•Chitty  101 ;  1  Parsons  215 ;  Story  on  Prom.  Notes  J  189 ;  Gilbert  v.  Sykea, 
16  East  150. 

"•Chitty  108. 

"Chitty  103;  1  Parsons  215;  1  Edwards  ?  477. 
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injurious  effect  upon  the  feelings  or  interests  of  a  third  per- 
son;^ or  to  expose  another  to  ridicule  or  libel.*  Thus,  a 
wager  that  an  unmarried  woman  would  have  a  child  is 
illegal.' 

So,  it  has  been  held  that  wagers  relating  to  public  events 
of  the  State,  as  a  wager  upon  the  event  of  a  national  war, 
are  illegal.*  In  like  manner  a  wager  upon  the  result  of  a 
public  election  is  illegal  at  common  law.^  This  is  true, 
although  the  wager  may  have  been  made  after  the  election  but 
prior  to  the  result  being  made  known.®  So,  where  a  horse 
was  sold  and  a  note  taken  for  it  payable  when  Martin  Van 
Buren  should  be  elected  President,  it  was  held  to  be  void  as 
a  wager  of  this  character.'^  And  such  illegality  is  a  good 
defense  against  one  who  takes  a  note  or  bill  by  indorsement 
after  its  maturity.^  But  where  money  has  been  deposited  as 
a  stake  on  an  election  wager  of  this  kind,  a  creditor  of  the 
loser  has  no  power  to  rescind  the  contract  except  in  case  of 
insolvency  of  the  debtor.^  In  like  manner  a  wager  on  the 
result  of  a  public  criminal  prosecution  is  illegal  at  common 
law.^°  So,  too,  a  wager  upon  an  abstract  question  of  law  in 
which  the  parties  have  no  interest "    On  the  same  ground  of 

'Byles  137;  ChiLty  102;  1  Daniel  196;  Da  Costa  v,  Jones,  Cowp.  729; 
Harvey  v.  Gibbons,  2  Lev.  161 ;  Eastbrook  v.  Scott,  3  Ves.  456 ;  Gilbert  v. 
Sykes,  16  East  150;  Eltham  v.  Kingsham,  1  B.  <&  Aid.  683. 

»Chitty  103. 

•Ditchburn  v.  Goldsmith,  4  Campb.  152. 

*Chitty  101 ;  1  Daniel  196 ;  1  Edwards  J  477 ;  Lacaussade  v.  White,  7  T.  E. 
535;  Allen  v.  Hearne,  1  T.  R.  57. 

*Chittv  101 ;  1  Edwards  ?«  477,  511 ;  Beeley  v.  Wingfield,  11  East  46 ;  Pilk- 
ington  V.  Green,  2  B.  &  P.  151  ;^  Denny  v.  Elkins.  4  Cranch  C.  C.  161  (1831) ; 
Lockbart  v,  Hullinger,  2  Bradw.  465  (1877);  Gordon  v.  Casey,  23  111.  70; 
Guyman  v.  Burlingame,  36  lb.  201 ;  Gregory  v.  King,  58  76.  169.  But  see 
contra,  Williams  v.  Smith,  4  111.  524  (1842) ;  and  so  far  as  regards  a  bona  fide 
holder  for  value  before  maturity,  Adams  v.  Wooldridge,  lb.  255.  But  no 
recovery  can  be  had  in  trover  against  a  stakeholder  for  a  note  payable  on 
an  election  wager,  and  surrendered  by  the  stakeholder  to  the  maker,  who 
had  lost  the  wager.  Rust  v.  Gott,  9  Cow.  169  (1828). 

•Brush  V.  Keeler,  5  Wend.  250  (1830). 

^Danforth  v.  Evans,  16  Vt.  538  (1844). 

•Lansing  v.  Lansing,  8  Johns.  354  (1811). 

•Clark  V.  Gibson,  12  N.  H.  386  (1841). 

"Byles  138;  1  Daniel  196 ;  Evans  v.  Jones,  5  M.  A  W.  77. 

"  Chitty  101 ;  Henkin  v,  Guerss,  12  East  247. 
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public  policy,  wagers  concerning  the  produce  of  a  branch 
of  the  public  revenue  have  been  held  to  be  illegal.^ 

Wagers  likewise  as  to  the  sex  of  a  third  person,  are  illegal, 
as  tending  to  indecency  and  immorality.'  For  the  same  rea- 
son a  wager  on  a  prize  fight  is  illegal  ;^  or  on  a  dog  or  cock 
fight;*  or  on  the  mode  or  result  of  playing  an  illegal  game.* 

§  611.  Wagers — By  Statute. — In  many  of  the  United 
States  the  matter  of  wagers  is  regulated  by  statutes  prohib- 
iting wagers  and  games  of  chance.*  Some  States  make 
exceptions  in  favor  of  the  legality  of  racing  and  bets  on 
racing.  Where  wagers  are  prohibited  under  a  penalty,  as 
in  Vermont,  no  recovery  can  be  had  on  a  bill  or  note  given 
for  such  consideration.'' 

In  England  by  the  Statute  of  Charles  II.  all  securities  for 
money  lost  at  play  exceeding  £100  were  made  void  ;*  and  by 
the  Statute  of  Anne  all  written  contracts  given  for  gaming 
or  betting  dr  for  money  loaned  for  such  purposes  are  made 
void.'  A  later  act  of  George  II.  avoids  contracts  for  gam- 
ing, but  does  not  expressly  include  bills  and  notes,  and 
therefore  such  instruments  founded  on  a  stock  jobbing 
transaction  have  been  held  to  be  valid  in  the  hands  of  a 
bona  fde  holder  for  value  before  maturity.^®    By  the  still 

*Chitty  101 ;  Atherford  v.  Beard,  2  T.  R.  610;  Shirley  v.  Sankey,  2  Bos.  <& 
F.  130. 

*Da  Coeta  v.  Jones,  Cow  p.  729. 

•Chitty  101 ;  1  Daniel  196 ;  1  Edwards  J  477 ;  Hunt  v.  Bell,  7  J.  B.  Moore  212. 

*Chitty  101 ;  Egerton  v.  Furzman,  Ry.  &  Mo.  213;  Squires  v,  Whisken,  3 
Canipb.  140. 

*ChiUy  101;  Brown  v.  Leeson,  2  H.  Bl.  48. 

•1  Daniel  196;  VermorU.  G.  8.  119  i  14;  1880,  R.  L.  i  4311;  New  York,  1 
B.  S.  839,  841;  New  Jersey^  1874,  R.  S.  458  {  3.  In  Tennessee  it  is  a  nnisde- 
meanor  to  knowingly  negotiate  a  note  given  for  a  gaming  loss.  1871,  0.  S. 
H  4886, 1775.    In  Wisconsin  such  notes  are  void,  1878,  R.  S.  i  4538. 

'CJollamer  v.  Day,  2  Vt.  144  (1829). 

•Stat.  16  Car.  II.  c.  7;  Byles  222;  Chitty  109;  Bentinck  v.  Connop,  5  Q.  B. 
693;  Edwards  v.  Dick,  4  B.  <&  Aid.  212. 

•Statute  9  Anne  c.  14;  Byles  140;  Chitty  109;  Robinson  t».  Bland,  2  Burr. 
1077 ;  Young  v.  Moore,  1  Willes  67 ;  McKinwell  v.  Robinson,  3  M.  &  W.  434, 
441. 

"Chitty  111;  7  Geo.  II.  c.  8;  Day  v.  Stuart,  6  Bing.  109;  Greenland  v. 
Dver,  2  M.  &  Ry.  422;  Cuthbert  v.  Haley,  8  T.  R.  390;  George  v.  Stanley,  4 
Taunt.  683;  Davison  v,  Franklin,  1  B.  &  Ad.  142;  Boulton  v.  Coglan,  1  Bmg. 
N.  C.  640. 
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later  act  of  William  IV.  a  note  given  for  a  loss  in  gambling 
was  not  made  void,  although  the  consideration  was  declared 
to  be  illegal.^  The  more  recent  act  of  8  and  9  Victoria  makes 
all  gaming  contracts,  whether*  written  or  oral,  void.*  And  it 
has  been  held  under  these  two  last-mentioned  statutes  that  a 
bill  given  in  renewal  of  a  note  for  a  gaming  debt  and  for 
forbearance  on  the  debt  is  illegal  as  between  the  payee  and 
acceptor.^ 

§  512.  Wagers  on  Racing. — Under  the  older  English  laws 
a  bet  under  £10  on  a  horse  race  was  legal;*  although  by  the 
gaming  statute  of  Anne  a  note  or  bill  given  to  secure  it  would 
have  been  void.*  In  like  manner  a  note  or  bill  given  for  a 
wager  on  a  foot  race  or  cricket  match  is  void  under  the 
Statute  of  Anne.®  Horse  races,  which  were  legalized  by  the 
Statutes  of  George  II.,  were  within  the  former  acts  against 
gaming.'  A  race  for  a  plate  under  £50  still  remained 
illegal,®  but  a  deposit  of  £25  on  each  side  on  such  race  was 
held  to  be  good.' 

In  Texas  a  note  deposited  for  a  wager  on  a  race  is 
valid.^®  But  where  wagers  are  prohibited,  a  note  given 
for  money  won  at  a  race  is  void."  So,  a  note  for  the  en- 
trance fee  of  a  horse  at  such  race."  So,  in  Rhode  Island, 
a  note  given  by  the  stakeholder  to  the  winner  of  such  a 

»5  and  6  Wm.  IV.  c.  41  J  1. 

•Byles  141 ;  Statute  8  and  9  Vict.  c.  109;  Fitch  v.  Jones,  24  L.  J.  Q.  B.  293; 
S.  C  ,  5  El.  &  Bl.  238;  Parsons  v.  Alexander,  24  L.  J.  Q.  B.  277;  S.  C,  5  El.  & 
Bl.  263;  Coombes  v.  Dibble.  L.  R.  1  Exch.  248. 

•Hay  V.  Ay  ling,  16  Q.  B.  423  (1851). 

*Byle8  141 ;  McAllester  v.  Haden,  2  Campb.  438. 

•Byles  141. 

•Chitty  101;    Jeffereys  v.  Walton.  1  Wils.  220;    Lynal  v.  Longbotham,  2 

Wils  36. 

M3  Geo.  II.  c.  19;  18  Geo.  II.  c.  34;  Goodbnrn  v.  Marley,  2  Stra.  1159; 
Clayton  v.  Jennings,  2  W.  Bl.  706;  Blaxton  v.  Pye,  2  Wils.  309;  Shillito  v. 
Theed,  7  Bing.  405. 

•Byles  141 ;  Chitty  113;  Whaley  v.  Payot,  2  B.  &  P.  51 ;  Robson  v.  Hall, 
Peake  127 ;  Johnson  v.  Bunn,  4  T.  R.  1 ;  Ximenes  v.  Jacques,  6  T.  R.  499. 

•Bidmead  v.  Gale,  4  Burr.  2432. 

^•Crump  V.  Secrest,  9  Tex.  260  (1852). 

"Crawford  v.  Storms,  41  Miss.  540. 

"Comly  V.  Hillegrass,  94  Penna.  St.  132  (1880). 
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wager,  except  in  the  hands  of  a  bona  fide  holder  for  value.* 
And  where  the  stakeholder  has  paid  over  the  stake  to  the 
winner,  the  wager  being  prohibited  by  statute,  the  infancy 
of  the  stakeholder  is  no  defense  to  a  suit  brought  against 
him  by  the  loser  for  the  money.* 

And  the  transfer  by  a  shakeholder  to  the  winner,  against 
the  loser's  protest,  of  a  check  given  him  to  hold  as  a  stake 
upon  a  race,  is  void  in  Connecticut  by  force  of  the  statute, 
even  in  the  hands  of  a  holder  for  value  without  notice.* 
So,  in  general,  where  a  wager  is  prohibited  by  statute,  stakes 
deposited  on  such  wager  may  be  recovered  from  the  stake- 
holder by  the  loser.* 

§  513.  Wager  Policies — ^Lotteries. — Wager  policies  of  in- 
surance on  ships  or  lives,  in  which  the  parties  insuring  have 
no  interest,  are  against  public  policy  and  illegal.*  The  Eng- 
lish statutes  against  gaming  apply  to  games  both  of  skill  and 
of  chance.*  Thus  an  I  O  U,  given  for  money  lost  at  billiards, 
is  within  the  statutes  and  void  at  suit  of  the  payee.^ 

So,  in  States  where  lotteries  are  prohibited  by  statute,  a 
note  given  for  a  lottery  ticket  is  illegal  and  void.®  And 
a  statute  prohibiting  lotteries  under  a  penalty  renders  the 
sale  of  tickets  illegal  and  void.®  Even  when  lotteries  were 
permitted  in  England  by  law,  gaming  by  means  of  lotteries 
was  illegal.^®    But  in  an  early  case  in  Connecticut  a  note 

» Atwood  V,  Weeden,  12  R.  I.  293  (1879). 

'Lewis  V.  Littlefield,  15  Me.  233  (1839). 

•Omklin  v.  Roberts,  36  CJonn.  461  (1870). 

^Hoit  V  Hodge,  6  N.  H.  104  (1833).  So,  a  stake  deposited  on  a  wager  that 
A.  B.  cotild  not  break  jail,  Perkins  v.  Eaton,  3  N.  H.  152  (1825) ;  or  on  an 
election.  McAllister  v.  Hoffman,  16  Serg.  &  R.  147  (1827). 

*Byle8  144;  Chitty  113;  Kentt;.  Bird,  Cowp.  583;  Nantes  v.  Thompson,  2 
Enst  285;  Halford  v.  Kvmer,  10  B.  «fe  C.  724;  Roebuck  v.  Hamerton,  Cowp. 
737;  Good  v.  Elliott,  3  t.  R.  690;  Morgan  v.  Pebrer,  4  Scott  280. 

•Sigell  v.  Jebb,  3  Stark.  1. 

^Parsons  v.  Alexander,  2  El.  <&  Bl.  263  (1855). 

^•Thompson  v.  Milligan,  2  Cranch  C.  C  207  (1820);  Hawkins  v.  Cox,  lb, 
173;  Hunt  V.  Knickerbocker,  5  Johns.  327  (1810).  But  not  a  note  for 
ni(mey  received  by  the  maker  from  the  payee's  agent  for  such  illegal  sales 
made  by  the  agent,  Lemon  v.  Grosskopf,  22  Wis.  447  (1868). 

•Rohy  «.  West.  4  N.  H.  285  (1828).  So,  too,  a  prohibition  under  a  penalty 
of  gales  of  liquor  without  license,  Lewis  v.  Welch,  14  N.  H.  294  (1843). 

^•Chitty  113,  116;  Deey  v.  Shee,  2  T.  R.  617;  Seddons  v.  Stratford,  Peake 
215;  Wyatt  v.  Bulmer,  2  Esp.  538. 
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given  to  insure  a  prize  in  a  lottery  was  held  to  be  valid/  lot- 
teries not  being  then  prohibited  in  the  State  of  Connecticut. 
On  the  other  hand,  a  contract  for  the  purchase  of  goods  or 
trinkets,  to  be  sold  on  the  lottery  plan,  is  void  where  lotteries 
are  prohibited.* 

§  614.  Oambling  Defenses. — "Where  gaming  is  prohibited, 
a  note  given  for  winnings  at  cards  or  other  games  is  illegal 
and  void.*  So,  a  note  given  to  a  fellow-loser  for  a  share  of 
the  gambling  loss  is  illegal.*  But  where  one  of  two  losers 
by  gaming  pays  the  debts  jointly  incurred,  this  has  been 
held  to  be  a  legal  consideration  for  a  note  afterwards  given 
to  him  by  the  other  loser  for  his  share.*  And  it  has  been 
held  in  a  recent  case  in  North  Carolina  that  where  a  judg- 
ment had  been  won  at  cards,  a  note  afterwards  given  for  it 
was  not  therefore  illegal.*  But  where  a  bill  is  drawn  in 
France  to  take  up  English  bills  given  for  money  lost  in 
gaming  in  England,  the  taint  of  illegality  still  remains  and 
avoids  the  instrument  in  the  hands  of  the  original  payee, 
although  not  prohibited  by  French  law.^ 

In  general,  a  bill  or  note  given  for  a  wager  is  invalid  not 
only  in  the  hands  of  the  original  parties  but  of  all  subse- 
quent holders  taking  it  after  maturity  or  with  notice.*  Thus, 
where  A.  gave  a  check  for  a  gambling  debt  which  was  after- 
wards indorsed  and  eventually  paid  by  B.  with  knowledge 
of  its  illegal  character,  no  recovery  could  be  had  against  A.® 
Although,  however,  a  bill  or  note  for  a  gaming  debt  might 

*  Bacon  t».  Goodsell,  2  Root  283  (1796). 

•Hull  V,  Ruggles,  56  N.  Y.  424  (1874).  So,  a  note  for  work  and  materials 
in  preparing  a  lottery,  Higgins  v.  Miner,  13  Ind.  346  (1859). 

•Knight  V.  Gregg,  26  Tex.  506  (1863) :  Evans  v.  Cook,  11  Nev.  69  (1876). 
But  not  so  a  note  for  the  repurchase  of  a  horse  which  had  been  lost  on  a 
bet,  Windham  v.  Childress,  7  Ala.  357  (1845). 

♦Whitesides  v.  McGrath,  15  La.  An.  401  (1860). 

•Boggess  V.  Lilly,  18  Tex.  200  (1856). 

•Teague  v.  Perry,  64  N.  C.  39  (1870). 

^  Wynne  v.  Col  lander,  1  Russ.  293. 

•Brown  v.  Turner,  7  T.  R.  630 ;  S.  C,  2  Esp.  631 ;  Aubert  v.  MajBe,  2  Bos.  St 
P.  374;  Steers  v.  Lashley,  6  T.  R  61,  538;  Amory  v,  Meryweather,  2  B.  <&  G. 
573;  S.  C,  4D.  &R.  86. 

•Scollans  v.  Flynn,  120  Mass.  271  (1876). 
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be  illegal  or  even  void  in  the  hands  of  a  bona  fide  holder  for 
value  against  the  original  loser,  it  would  still  be  valid  against 
indorsers.*  But  where  the  consideration  is  a  doubtful  one 
and  the  note  on  its  transfer  represents  two  debts,  one  of 
which  is  illegal,  it  will  be  itself  valid.  Thus,  where  A.  owed 
a  gambling  debt  to  B.,  and  B.  owed  a  legal  debt  to  C,  and 
A.  gave  his  note  to  C.  in  discharge  of  the  illegal  debt  to  B., 
the  note,  being  accepted  by  C.  in  discharge  of  the  legal  debt 
from  B.,  is  valid  in  C.*s  hands.* 

In  like  manner  and  for  like  reasons  a  note  or  bill  given 
for  money  lent  to  game  with  is  void  by  force  of  the  statute 
even  in  the  hands  of  a  holder  for  value.^  And  money  which 
has  been  lent  for  such  illegal  purpose  cannot  be  recovered 
again  by  the  lender.* 

So,  a  renewal  note,  given  for  such  loan  to  the  payee  of  the 
original  note,  is  likewise  void  between  the  parties.*  So,  too, 
a  note  for  money  loaned  to  be  staked  on  a  horse-race.*  So, 
too,  a  bill  of  exchange,  given  partly  for  money  lost  at  play 
and  partly  for  money  loaned  for  gaming  purposes,  is  void  as 
to  both,  but  as  to  the  latter  there  might  formerly  be  a  recov- 
ery under  the  common  counts  in  England.^ 

§  515.  Stock  Oambling. — Stock  jobbing  and  stock  gam- 
bling are  essentially  of  the  same  general  character  as  other 
gambling,  although  not  generally  prohibited  by  statute.  It 
was  formerly  held  that  money  paid  out  in  settling  differences 
on  a  stock  jobbing  transaction  could  be  recovered.*     And  it 

'Byles  141;  Chitty  117;  Edwards  v,  Dick,  4  B.  &  Aid.  212;  Bowyer  v. 
Brampton,  2  Stra.  1165;  O'Keefe  v.  Dunn,  6  Taunt,  815. 

» Bo  wen  v.  Daggett,  2  Nott  &  McCord  127  (1819). 

'Chitty  11(1:  Byles  141 ;  1  Daniel  204;  1  Parsons  214;  Bowyer  v.  Bramp- 
ton, wujpra;  Mordecai  v.  Dawk  ins,  9  Rich.  262  (1856). 

*Cannan  t».  Bryce,  3  B.  &  Aid.  179;  McKinnell  v.  Robinson,  3  M.  <fe  W. 
434. 
•Cutler  V,  Welsh,  43  N.  H.  497  (1862). 

'Ruckman  t^.  Bryan,  3  Denio  340  (1846).  But  not  for  the  purchase  of  a 
horse  to  run  in  a  race,  Cumniings  v.  Henry,  10  Ind.  109  (1858);  and  as  to 
money  loaned  for  an  illegal  purpose  and  securities  given  tlierefor,  see  Jones 
».  Planters'  Bank,  9  Heisk.  455  (1872) ;  White  ».  Yarbrough.  16  Ala.  109  (1849). 

'Robinson  v.  Bland,  Burr.  1077  (1760). 

•Byles  142;  Faikney  v.  Reynous,  4  Burr.  2069;  Petre  v.  Hannay,  3  T.  R, 
418. 
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has  been  held  that  contracts  for  the  purchase  or  sale  of  stocks 
are  lawful,  although  the  seller  is  not  at  the  time  possessed  of 
such  stock.^  By  the  statute  of  Greorge  II.  payment  for  dif- 
ferences in  stock  jobbing  was  prohibited,  and  such  payments 
and  loans  made  for  that  purpose  might  be  recovered  back.* 
But  this  act  has  since  been  repealed.*  As  bills  and  other 
securities  given  for  such  differences  have  not  been  declared 
void  by  statute,  it  seems  that  an  indorsee  may  recover  thereon 
against  the  acceptor,*  or  drawer.*  But  the  indorsee  of  such 
a  -note  after  maturity  cannot  recover  against  the  drawer  upon 
it  or  upon  a  bond  subsequently  given  by  him  in  settlement 
of  it.« 

In  Massachusetts  a  note  given  to  a  broker  in  settlement 
of  losses  on  a  stock  transaction  has  been  held  valid,  although 
the  transaction  itself  was  void  by  statute.''  On  the  other 
hand,  notes  given  for  losses  in  stock  gambling,*  or  for  mar- 
gins  in  stock  operations,®  have  been  held  to  be  founded  upon 
illegal  consideration  and  not  recoverable.  And  in  Wiscon- 
sin notes  given  for  a  broker's  services  in  a  gambling  transac- 
tion in  grain,  which  was  illegal  by  statute,  have  been  held 
to  be  void,  both  as  to  maker  and  indorser,  and  at  suit  of  a 
subsequent  indorsee.^® 

*  Mortimer  v.  McCallan,  7  M.  <fe  W.  20,  affirmed  9  M.  &  W.  d86. 

'7  Geo.  II.  c.  8;  Cannan  v,  Bryce,  3  B.  &  Aid.  179;  McEiDnell  v,  Bobin- 
Bon,  3  M.  &  W.  434. 

»23and24Vict.  c.  28. 

*Broughton  v.  Manchester  Water  Works  Co.,  3  B.  &  Aid,  10. 

•Day  V.  Stuart,  6  Bing.  109;  S.  C,  3  M.  &  P.  334. 

•Amory  v.  Meryweather,  2  B.  &  C.  573 ;  S.  C,  4  D.  &  B.  86.  Nor  against 
the  acceptor,  Brown  v.  Turner,  7  T.  R.  630;  S.  C,  2  Esp.  631. 

'  Wyman  v.  Fiske,  3  Allen  238  (1861). 

■Fareira  v.  Gahell,  89  Penna.  St.  89  (1879);  Brua*8  Appeal,  55  2&.  294 
(1867).  But  see  Smith  v.  Bouvier,  79  76.  325  (1872),  where  a  distinction  is 
based  on  the  delivery  of  the  stocks  afterward. 

•Swartz's  Appeal,  3  Brewst.  131  (1869) ;  Raven  v.  Rubino,  20  N.  Y.  Weekly 
Dig.  124  (1884).  So,  in  Alabama  for  cotton  margins,  Hawley  v.  Bibb,  69 
Ala.  52  (1881) ;  and  in  Illinois  even  in  the  hands  of  a  bona  fide  holder,  Ten- 
ney  v.  Foote,  4  Bradw.  594  (1879).  But  see  Hentz  v.  Jewell,  20  Fed.  Rep. 
592  (1881) ;  Sawyer  v,  Macauley,  18  So.  Car.  543  (1882) ;  Shaw  v.  Clark,  49 
Mich.  384  (1882) ;  Third  National  Bank  v.  Harrison,  3  McCreary  816  (1882); 
Third  Nat.  Bank  v.  Tinsley,  11  Mo.  App.  498  (1882). 

"Barnard  v.  Backhaus,  52  Wis.  593  (1881). 
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§  516.  Fourth,  OflTenses  Against  Morality  and  Religion.-7- 
Contracts  in  violation  of  the  principles  of  the  Christian  relig- 
ion are  illegal  and  void  at  common  law;*  as  also  contracts 
which  are  contrary  to  sound  Christian  morals;^  or  which  are 
prejudicial  to  the  community  at  large.*  Thus,  as  we  have 
seen,  a  contract  for  libeling  another  or  for  the  sale  of  libelous 
or  immoral  books  is  illegal  and  void.*  So,  too,  a  contract  or 
note  having  for  its  consideration  future  illicit  cohabitation  ;* 
although  it  is  otherwise,  if  the  illicit  act  be  already  a  past 
transaction.®  At  least  an  executed  deed  or  contract  will  not 
be  rendered  void  by  such  consideration,  though  it  might  not 
be  sufficient  to  support  a  promise.'^  In  like  manner,  a  note 
given  for  rent  of  lodgings  taken  for  purposes  of  prostitution 
is  void.®  And  where  a  house  is  purchased  for  such  unlawful 
purpose,  there  is  a  resulting  trust  in  favor  of  the  purchaser's 
creditors,  the  title  being  taken  in  the  name  of  the  woman 
with  whom  the  intercourse  was  carried  on.*  So,  too,  a  note 
given  by  the  father  of  an  illegitimate  child  to  prevent  bas- 
tardy proceedings  is  illegal  ;^°  but  not  so  a  contract  for  the 
child's  support  in  consideration  of  such  proceedings  being 
dropped."     And  a  note  given  for  such  purpose  and  consid- 

*1  Parsons  214. 

«1  Parsons  214;  Story  on  Prom.  Notes  J  189. 

•Chitty  99,  102;  Jackson  v.  Duchaire,  3  T.  R.  551. 

*Chittv  102;  1  Daniel  197;  Stockdale  v.  Onwhyn,  5  B.  &  G.  178;  Fores  v. 
Johnes,  4  Esp.  97  (1802). 

•Bv!ea  137;  Chitty  101;  1  Daniel  195;  1  Parsons  214;  Story  on  Prom. 
Notes  i  189. 

*Ez  parU  Munford.  15  Ves.  289;  Gibson  v.  Dickie,  3  M.  &  S.  463;  Walker 
V.  Perkins,  Burr.  1568;  Marchioness  of  Annandale  v.  Harris,  2  P.  Wm.  432; 
Turner  v  Vaiighan,  2  Wils.  339;  Hill  v.  Spencer,  Amb.  641 ;  Ex  paHe  Cot- 
trell,  Cowp.  742;  Shenk  v.  Mingle,  13  Serg.  &  R.  29  (1825) ;  Smith  v.  Richards, 
29  Conn.  232  (1860) ;  Brown  v.  Kinsey,  81  N.  C.  245  (1879). 

'Byles  137;  Chitty  101;  1  Daniel  195;  1  Edwards  2  474;  1  Parsons  214; 
Bennington  v.  Wallis,  4  B.  &  Aid.  651;  Gibson  v.  Dickie,  supra;  Nye  v. 
Mo«elv,  6  B.  &  C.  133;  S.  C,  9  D.  <fe  R.  165;  Beaumont  v.  Reeve,  15  L.  J. 
Q.  B.  141 ;  S.  C,  8  Q.  B.  483. 

*  Jennings  t».  Throgmorton,  Ry.  &  M.  251 ;  Girardy  v.  Richardson,  1  Esp.  13. 

•Wait  V.  Day,  4  Denio  439  (1847);  Trovinger  v.  McBurney,  6  Cow.  253 
(1855). 

"•Hays  V.  McFarlan,  32  Ga.  699  (1861). 

"Jackson  v,  Finney,  33  Ga.  512  (1863). 
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eration  is  valid,  although  the  child  die  within  a  few  hours.* 
And  in  case  of  seduction,  a  note  given  for  such  consideration 
to  the  girl's  father  or  mother  is  good.*  So,  too,  a  note  given 
to  the  selectman  of  a  town  in  compromise  of  a  bastardy  pro- 
ceeding;' but  not  a  note  for  a  gross  sum  given  to  indemnify 
the  parish.* 

>  Maxwell  v.  Campbell,  8  Ohio  St.  265  (1858). 

•Cutter  V.  Collins.  12  Cush.  233  (1853) ;  Harter  v:  Johnson,  16  Ind.  271 
(1861) ;  Merritt  i;..Flemming,  42  Ala.  234  (1868). 

•Hoit  V.  Cooper,  41  N.  H.  Ill  (1860). 

*Byle8  139;  Chitty  101 ;  6  Geo.  II.  c.  31;  Cole  v.  Gower,  6  East  110;  Wat. 
kins  V,  Hewlett,  1  B.  <&  B.  1 ;  S.  C,  8  Moore  211 ;  Clark  v.  Johnson,  3  Bing. 
424;  S.  a,  11  Moore  819. 
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n.    CX)NSIDERATIONS   ILLEGAL  BY  STATUTB. 

617.  Statutory  Prohibition — Penalty. 

518.  Banking  Acts. 

519.  Revenue  and  License  Laws. 

520.  Sunday  Laws — Other  Statutes. 

521.  Usury  Laws —English  and  American  Statutes. 

522.  what  Local  Law  Governs. 

523.  in  Transfer  or  Renewal. 

524.  Substitution  of  New  Contract. 

525.  as  Affecting  Bona  Fide  Holders. 

526.  in  Discount. 

627.  Compound  Interest. 

528.  Exchange — Fees — Commissions. 

529.  Loan  of  Chattels— Sale. 

530.  by  Agent — In  Collateral  or  Payment 
631.  Usage — Defense  Personal. 

532.  Liquor  Laws. 

533.  Repeal — Foreign  Law. 

534.  Former  Slave  Laws. 

535.  Knowledge  of  Illegal  Intention. 

536.  Renewal  and  Merger. 

637.  Recovery  of  Payments — Partial  Illegality. 

§  517.  Statutory  Prohibition  —  Penalty. — All  contracts 
which  violate  the  provisions  of  the  statute  law  either  ex- 
pressly or  by  implication  are  void.^  And  this  is  true, 
although  the  prohibition  of  the  statute  be  not  expressed  but 
must  be  implied  from  its  nature  and  objects.^  "Where  a 
statute  expressly  declares  the  contract  which  forms  the  con- 
sideration of  the  note  or  bill  to  be  void,  the  note  or  bill  is 
illegal  and  void  even  in  the  hands  of  a  bona  fide  holder  for 
value.*  So,  where  the  legislature  has  prohibited  a  transac- 
tion, a  bill  or  note  given  for  it  is  void.^  And  penal  statutes 
annexing  a  penalty  to  the  performance  of  an  act  are  in  ejQTect 
a  prohibition  of  the  act*  And  a  note  or  bill  given  for  a 
consideration  prohibited  under  a  p^nalty  is  in  like  manner 

^Holman  v.  Johnson,  Cowp.  341;  Nerot  v,  Wallace,  3  T.  R.  17;  Waymell 
V.  Reed,  5  76.  599.  So,  a  bjll  of  credit  issued  by  a  State  in  violation  of  the 
United  States  constitution,  Craig  v.  State  of  Missouri,  4  Pet.  410  (1830). 

*  Story  on  Prom.  Notes  {  189. 

»1  Daniel  199;  1  Parsons  218;  Hatch  v.  Burroughs,  1  Woods  489  (1870); 
Vallett  V.  Parker,  6  Wend.  615  (1831). 

*Chitty  114;  Bensley  v.  Bignold,  6  B.  <fc  Aid.  335;  Hodgson  v.  Temple,  6 
Taunt.  181 ;  Langton  v.  Hughes,  1  M.  <&  S.  593;  Bank  of  Louisville  v.  Young, 
37  Mo.  398  (1866). 

*1  PHrsons  213. 
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void.*  Where,  however,  a  bond  has  been  given  for  the  pay- 
ment of  notes  which,  though  issued  in  violation  of  the  stat- 
ute of  another  State,  constitute  a  legal  liability  in  the  State 
where  the  action  is  brought,  it  is  valid  in  such  latter  State.* 
And  by  English  statute,  bills  and  notes,  though  given  for  a 
consideration  declared  void  by  statute,  are  now  made  valid 
in  the  hands  of  a  bona  fide  holder  for  value  without  notice.' 

If  the  holder  of  a  bill  or  note  was  compelled  to  make  title 
through  those  who  were  parties  to  the  illegal  consideration 
and  the  transfer  was  void  as  between  them,  the  holder  could 
not  recover  against  any  of  the  antecedent  parties  in  England 
prior  to  the  statute  just  referred  to.*  Thus,  if  a  bill  was 
tainted  with  usury  and  the  holder  was  obliged  to  make  title 
through  the  guilty  party,  he  could  not  recover  against  the 
drawer  or  acceptor.* 

Where  the  consideration  of  a  note  is  the  transfer  of  a  con- 
tract which  is  prohibited  by  statute,  it  is  void  in  the  same 
manner  that  it  would  be  if  the  making  of  the  contract  were 
the  consideration.* 

§  518.  Banking  Acts. — If  a  note  is  given  for  a  debt  con- 
tracted illegally  by  a  bank  in  violation  of  the  banking  acts, 
it  is  illegal  and  void  between  the  immediate  parties^  Thus, 
corporation  "  post  notes  "  prohibited  by  statute  are  an  illegal 

> Griffith  V.  Wells,  3  Denio  226  (1846). 

■York  County  v.  Small,  1  Watts  <fc  S.  315  (1841). 

■Byles  141 ;  6  and  6  Wm.  IV.  c.  41 ;  8  and  9  Vict.  c.  109;  Hay  v.  Aylinsr, 
16  Q.  B.  423 ;  Fitch  v.  Jones,  5  El.  <fe  Bl.  238 ;  Goldsmith  v,  Hampton,  5  G.  B. 
(N.  s.)  94;  Paraona  v.  Alexander,  5  El.  &  Bl.  263.  See,  too,  for  a  similar 
statute  in  Massachusetts,  Kendall  v.  Robertson,  12  Gush.  156  (1853) ;  Mass. 
R.  S.  35  J  2. 

*  Story  on  Prom.  Notes  {  193;  Henderson  v.  Benson,  8  Price  281. 

*  Lowes  V.  Mazzaredo,  1  Stark.  385.  But  now  by  58  Geo.  III.  c.  93  no  bill 
or  note,  though  given  for  usurious  consideration,  is  void  in  the  hands  of  a 
holder  for  value  without  notice. 

•Gummings  v.  Taux,  30  La.  An.  207  (1878). 

'Brown  v.  Tarkinton.  3  Wall.  377  (1865) ;  Swift  t.  Beers,  8  Denio  70  (1846). 
So,  a  note  payable  in  a  prohibited  currency,  Springfield  Bank  v.  Merrick,  14 
Mass.  322  (1817).  So,  too,  a  note  by  an  insurance  company  for  a  loan  not 
authorized  by  statute,  New  York  Ins.  Go.  v.  Ely,  2  Gow.  678  (1824) ;  Utica 
Ins.  Go.  V,  Galdwell,  3  Wend.  296  (1829).  So,  a  trust  deed  given  to  secure 
the  payment  of  notes  illegally  issued  by  a  banking  company,  Leavitt  v. 
Palmer,  3  N.Y.  19(1849). 
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consideration.^     So,  by  statute  in  New  York,  notes  or  certifi- 
cates of  deposit  made  by  a  banking  association  payable  to 
order  a  certain  time  after  date,*  or  negotiable  drafts  intended 
for  circulating  medium.'     But  the  restrictions  of  New  Yorlc 
banking  laws  have  been  held  not  to  apply  to  sealed  bonds 
issued  by  a  banking  company,  although  registered  as  prom- 
issory notes.*     But  where  a  note  has  been  given  on  an  agree- 
ment for  delivery  of  foreign  bank  bills  under  five  dollars, 
which  are  prohibited  by  New  York  statute,  and  the  egree- 
ment  has  not  been  performed  but  the  consideration  paid  in 
other  lawful  money,  the  note  is  valid  notwithstanding  the 
unlawful  agreement*    And  where  a  note  has  been  discounted 
in  New  Jersey,  in  bills  under  five  dollars,  with  the  intention 
of  using  them  with  the  indorser's  knowledge  in  New  York, 
where  such  bills  were  prohibited  by  statute,  the  note  was  still 
held  in  New  York  to  be  a  legal  one,  the  New  York  statute 
being  a  positive  prohibition  and  not  expressive  of  any  malum 
in  86  and  having  no  ex- territorial  force.* 

If  a  note  be  given  in  renewal  of  another  note,  part  of  the 
consideration  of  which  was  small  bills  prohibited  by  statute, 
the  renewal  note  is  void  pro  tanto?  But  if  the  maker  of  a 
note  has  received  for  it  a  loan  of  State  notes,  which  were 
issued  in  violation  of  law,  but  were  made  use  of  by  him  as 
money,  it  has  been  held  that  he  cannot  avail  himself  of  the 
illegality  of  the  notes  as  a  defense.*  Where  a  statute  pro- 
hibits banking  corporations  from  making  loans  to  the  stock- 
holders in  excess  of  one-half  the  amount  of  their  stock,  a 
note  made  by  a  stockholder  in  excess  of  such  amount  for  a 
debt  already  owing  to  the  bank  is  not  within  the  statute  and 

*  Reynolds  v.  Nichols,  12  Iowa  899  (1861). 

n  Edwards  I  485;  Bank  of  Chillicothe  v.  Dodge,  8  Barb.  288;  &  0^  16  N, 
y.53. 
'I£dwardsi435. 
*Leavitt  v,  Curtis,  15  N.  Y.  10  (1867). 

*  Noble  V.  Cornell,  1  Hilt.  98  (1866). 
•MerchanU'  Bank  v.  Spalding,  9  N.  Y.  63  (1858). 
'Doty  V.  Knox  Co.  Bank,  16  Ohio  St.  133  (1865) 
*Gowen  v.  Shute,  4  Baxt.  57  (1874). 
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is  not  illegal.*  So,  if  a  note  is  given  in  payment  for  stock 
in  violation  of  a  banking  act,  it  has  been  held  to  be  good 
between  the  maker  of  the  note  and  the  bank.*  But  where 
notes  given  for  premiums  of  insurance  largely  in  excess  of 
the  cash  premiums  for  similar  insurance  are  prohibited  by 
statute,  such  notes  are  void.'  So,  if  a  note  is  given  to  a  for- 
eign insurance  company  for  premiums  in  business  done  by 
it  in  violation  of  the  law  of  the  State  where  the  note  was 
made,  such  note  will  be  illegal.^  But  such  a  note  has 
been  held  in  Indiana  not  to  be  void,  where  the  right  of 
the  company  to  do  business  depended  on  a  certificate  which 
had  not  been  filed ;  but  the  remedy  on  the  note  was  sus- 
pended until  the  requirements  of  the  law  had  been  com- 
plied with.* 

§  519.  Revenue  and  License  Laws. — A  frequent  instance 
of  the  violation  of  statutes  is  in  the  case  of  contracts  repug- 
nant to,  or  in  invasion  of,  the  customs  and  excise  laws. 
Agreements  of  this  character  are  void.*  Thus,  a  contract  for 
purchasing  and  selling  goods,  to  be  smuggled  into  the  coun- 
try and  the  profits  to  be  divided,  is  illegal  and  void.^  But 
where  money  has  been  paid  by  a  surety  for  duties  on  goods 
illegally  imported  by  his  principal  and  for  the  expenses  of  a 
defense  of  prosecution,  it  can  be  recovered  by  the  surety 
against  his  principal.®  And  it  has  even  been  held  in  Eng- 
land that  the  release  by  an  excise  oflScer  of  a  person  arrested 
for  violation  of  the  excise  laws  is  a  good  consideration  for  a 

*  Pemigewasset  Bank  v.  Rogere,  18  N.  H.  255  (1846). 

"Farmers'  &  Mech.  Bank  v.  Jenka,  7  Mete.  592  (1844). 

•Ohio  V.  Harrison,  86  Barb.  210  (1862). 

•Roche  V.  Ladd,  1  Allen  436  (1861) ;  Drinkhouse  v.  Surette,  lb,  443  n. 

^American  Ins.  Ck).  v.  Wellman,  69  Ind.  413  (1879). 

*Byle8  138;  Chitty  100;  1  Parsons  213;  Bige:s  v.  Lawrence,  3  T.  B.  454; 
Banks  v.  Colwell,  lb,  81 ;  Vandyck  v.  Hewitt,  1  East  97 ;  Lightfoot  v.  Tenant, 
1  Bos.  &  P.  551;  Johnstone  v,  Sutton,  Dougl.  254;  Hodgson  v.  Temple,  6 
Taunt.  181 ;  Meux  v.  Humphries,  3  C.  &  P.  79;  Taylor  v.  Crowland  Gas  Co., 
10  Exch.  293. 

'Holman  v,  Johnson,  Cowp.  341.  So,  too,  a  note  given  for  ^oods  exported 
for  the  payee  under  an  illegal  contract,  Alexander  v,  Lewis,  47  Tex.  481 
(1877). 

•Armstrong  v,  Toler,  11  Wheat.  268  (1826). 
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note  given  for  the  penalties  incurred,  although  the  officer 
had  no  authority  to  release  the  oflTender  in  such  way.^ 

Again,  notes  or  bills  given  in  violation  of  license  laws  are 

unlawful.     Thus,  the  acceptance  of  a  bill  of  exchange  to 

secure  the  payment  of  money  taken  at,  or  expended  for,  an 

unlicensed  theater  is  void  in  the  hands  of  a  payee  who  knew 

the  theater  to  be  unlicensed.* 

§  520.  Sunday  Laws — ^Various  Statutes. — So,  contracts  in 
violation  of  Sunday  laws  are  illegal  and  void.*  In  Massa- 
chusetts such  contracts  were  formerly  held  valid,  although 
the  oflFense  was  made  punishable  by  the  statute.*  If  a  Sun- 
day contract  is  made  in  violation  of  the  statute,  it  seems  that 
a  due  bill  given  in  consideration  of  that  contract  on  a  week 
day  is  also  void  between  the  parties.* 

In  England,  where  gambling  is  prohibited  by  statute  and 
negotiable  instruments  given  for  gambling  losses  are  void, 
the  maker  who  is  obliged  to  pay  such  bill  or  note  to  a  sub- 
sequent holder  for  value,  may  by  statute  recover  the  amount 
paid  from  the  original  payee®  Where  a  statute  prohibits 
clergymen  from  trading,  a  banking  company  in  which  a 
clergyman  is  a  stockholder  cannot  recover  as  indorsee  of  a 
bill  of  exchange  transferred  to  it."^  But  it  has  been  held 
that  a  note  given  for  an  attorney's  bill  is  valid,  although  the 
bill  was  not  delivered  pursuant  to  the  requirements  of  the 
statute.* 

'Sugars  V.  Brinkwortb,  4  Campb.  46;  Pilkington  v.  Green,  2  Bos.  &  P.  151 ; 
Beeley  v.  Wingfield,  11  East  46.  But  see,  Good  v,  Allen,  15  Bradw.  663 
(1884).  So,  Newson  v.  Thighen,  30  MUs.  414  (1855),  as  to  note  to  county 
treasurer  for  liquor  license. 

*De  Beginis  v.  Armistead,  10  Bing.  107 ;  8.  C,  3  M.  &  P.  511 :  Mitchell  v. 
Cockburne,  2  H.  Bl.  379;  Langton  v.  Hughes,  1  M.  &  S.  596.  So,  a  note  for 
the  medical  services  of  an  unlicensed  physician  has  been  held  void,  May  v, 
Willianns,  27  Ala.  267  (1855).  But  not  so  a  note  for  an  auction  bid  to  an 
unlicensed  auctioneer,  Gunnaldson  v.  Nyhus,  27  Minn.  44  (1881). 

*Chitty  115;  1  Parsons  213  ;  Drury  i;.  De  Fontaine,  1  Taunt.  131 ;  Josephs 
V.  Pebrer,  3  B.  &  C.  233 ;  S.  C,  5  D.  <fe  R.  84 ;  Scarfe  v.  Morgan,  4  M.  A  W. 
270;  Simpson  v.  Nichols,  3  lb.  240. 

*Geer  v.  Putnam,  10  Mass.  312  (1813). 

»Kout8  V.  Dickson,  40  Miss.  341  (1866). 

•Quids  V.  Harrison,  10  Exch.  672. 

'57  Geo.  III.  c.  99;  Hall  v.  Franklin,  3  M.  &  W.  259. 

•Jeffreys  v.  Evans,  14  M.  &  W.  210. 
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So,  a  note  which  is  given  for  an  indenture  of  apprentice- 
ship for  less  than  seven  years,  antedated  and  voidable  by 
statute,  is  valid.^  But  a  note  given  for  an  apprentice's  fees 
is  void,  if  the  indenture  itself  be  void  by  statute  for  want  of 
the  expression  of  premium  in  it.*  So,  a  note  given  for  the 
assignment  of  an  apprentice's  time  is  illegal  and  void.'  So, 
a  note  given  in  payment  for  fertilizers  not  branded  and 
tagged  as  required  by  statute.*  But  where  an  act  prohibits 
apothecaries  from  recovering  for  medicines,  unless  they  are 
certified  apothecaries,  a  note  given  for  drugs  purchased  will 
sustain  a  recovery  without  evidence  that  the  payee  has  such 
certificate.*  So,  a  note  is  valid  which  is  given  for  diseased 
sheep,  the  statute  prohibiting  trade  in  such  sheep  under  a 
penalty,  and  reserving  actions  and  defenses  to  persons  suflFer- 
ing  damage.* 

§  521.  Usury  Laws — English  and  American  Statutes. — The 
most  frequent  defense  for  statutory  illegality  occurs  under 
those  statutes  prohibiting  usury.  The  usury  laws  are  now 
abolished  in  England  except  as  to  securities  upon  real  prop- 
erty ."^  Formerly  it  was  enacted  in  England  that  contracts 
in  which  more  than  five  per  cent,  was  agreed  upon  for  for- 
bearance of  money  for  one  year,  should  be  utterly  void  under 
a  penalty  of  three  times  the  value  of  the  money  loaned.®  By 
the  banking  act  of  3  and  4  Wm.  IV.  bills  and  notes  payable 
within  three  months  were  exempted  from  the  usury  laws.* 
And  by  the  later  act  of  2  and  3  Vict,  such  exemption  was 
extended  to  bills  and  notes  payable  within  twelve  months." 

» Grant  v.  Welchman,  16  East  207.- 

*8  Anne  c.  9;  Jackson  v.  Warwick,  7  T.  R.  121 ;  Mann  v.  Lent,  10  B.  &  C. 
877. 

"Walker  v.  John8on,-2  Cranch  C.  C.  203  (1820). 

*Lorentz  v.  Conner,  69  Ga.  761  (1882).  Even  in  the  hands  of  a  bona  fide 
holder  for  value,  Johnston  v.  McConnell,  65  Ga.  129  (1880). 

*65  Geo.  III.  c.  194  ?  21 ;  Blogg  v.  Pinkers,  Ry.  &  M.  125. 

•  Vining  v.  Bricker,  14  Ohio  St.  331  (1863). 

'BylesHO;  Chitty  104. 

*Chitty  105;  12  Anne  c.  16.  And  a  bill  of  exchange  illegal  under  this 
statute  is  not  a  good  consideration  for  a  subsequent  bill  given  after  its  re- 
peal, Flight  V.  Reed,  1  Hurlst.  &  C.  703,  Barons  Pollock  and  Wilde  dissenting. 

•Chitty  106;  3  and  4  Win.  IV.  c  98  i  7. 

»«Chitty  106;  2  and  3  Vict.  v.  37. 
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By  the  act  of  6  and  6  Wm.  IV.  bills  and  notes  for  usurious 
consideration  are  made  no  longer  void,  but  are  to  be  deemed 
given  for  an  illegal  consideration ;  which  would  make  them 
void  between  original  parties  or  those  having  notice.^  Prior 
to  this  act  a  broker's  receiving  exorbitant  brokerage  on  the 
discount  of  a  bill  did  not  affect  its  validity  in  the  hands  of  a 
bona  Jide  holder  for  value.^ 

In  many  of  the  United  States  there  are  no  statutes  against 
usury.  Others  simply  fix  a  maximum  rate  of  interest  to  be 
recovered,  while  New  York  and  some  other  States  retain  a 
strict  usury  law,^ 

^Cbitty  106;  5  and  6  Wm.  IV.  c.  41;  Edmunds  v.  Groves,  2  M.  <fc  W.  642; 
S.  C,  Dowl.  775. 

•Chitly  117 ;  Digrall  v.  Wigley,  11  East  43;  Jones  v,  Davison,  Holt  256. 

*The  usury  statutes  of  the  different  States  are  made  the  subject  of  fre- 
quent alterations  and  the  author  attempts  nothing  more  than  to  give  a 
statement  in  brief  of  the  law  as  it  appeared  in  the  last  revision  or  compila- 
tion of  laws  in  each  State.     In  Alabama  contracts  for  usurious  interest 
exceeding  eight  per  cent,  are  enforceable  only  for  the  principal  sum  due 
(1876  Code  JJ  2088-2092).     In  Arkansas  any  rate  of  interest  may  be  agreed 
upon.     In  the  absence  of  agreement  the  rate  is  six  per  cent.  (1874  R.  S. 
{j  4277,  4278).     In  California  any  rate  may  be  agreed  upon  and  if  not  fixed 
by  agreement  the  rate  is  ten  per  cent.  (1876  Code  Civ.  {  1917).    So  in  CoU)- 
rado  (1877  G.  L.  J  1366).    In  Connecticut  the  legal  rate  is  seven  per  cent,  un- 
less otherwise  agreed  (1875  G.  S.  351  §{  1,  2).    In  Delaware  taking  more  than 
six  per  cent,  subjects  the  taker  to  a  forfeiture  equal  in  amount  to  the  Whole 
loan  (1874  R.  C.  354  J  1).     In  Florida  the  legal  rate  is  eight  per  cent ,  but 
any  rate  may  be  agreed  upon  (McClellan's  Dig.  5^  H  1,  2).     In  Georgia  the 
legal  rate  is  seven  per  cent,  but  any  rate  may  be  agreed  upon  if  inserted  in 
a  written  contract  (1873  Code  J  2050).     In  Illinois  only  the  principal   is 
recoverable  in  contracts  for  more  than  eight  per  cent.,  the  legal  rate  in  the 
absence  of  agreement  being  six  per  cent.  (1880  R.  S.  635  J§  1,  2).    In  Indiana 
an  agreement  may  be  made  for  ten  per  cent.,  otherwise  the  rate  is  six  per 
cent.  (1876  R.  S.  599  {I)-    In  Iowa  the  law  is  the  same,  but  taking  more 
than  ten  per  cent,  is  prohibited  under  a  penalty.    And  a  bona  fide  assignee 
of  a  usurious  contrfu^t  may  recover  from  his  assignor  all  moneys  paid  by 
him  over  and  abov*the  amount  of  the  original  loan,  with  lawful  interest 
(1880  Code  J|  2077,  2081).     In  Kansas  the  legal  rate  is  seven  per  cent.,  but 
parties  may  agree  upon  12  per  cent.    Usury  paid  is  credited  upon  the  prin- 
cipal (1881  C.  L.  5l>9  il  1-3).     In  Kentucky  the  legal  rate  is  six  per  cent. 
Contracts  for  a  higher  rate  are  void  as  to  tha  excess  (1881  G.  S.  969  ??  1,  2). 
In  Louisiana  the  legal  rate  is  five  per  cent.,  but  eight  per  cent,  may  be 
agreed  upon.     Agreements  for  more  are  prohibited  under  a  penaly  of  for- 
feiture of  the  whole  amount  loaned.     If  more  than  eight  per  cent,  be  paid, 
it  may  l»e  recovered.    Banks  are  expressly  made  subject  to  this  act  (1876  R. 
S.  {2  1883-1887).     In  Maine  the  legal  rate  is  six  per  cent.,  but  any  rate  may 
be  agreed  on  and  recovered  (1871  R.  S.  391  J  1).    So,  in  Mamachusetts  (1882 
Stats.  426  J  3).     In  Maryland  the  legal  rate  is  six  per  cent.    The  exaction  of 
all  interest  in  excess  of  that  rate  is  forbidden  under  penalty  of  forfeiture 
of  such  excess  and  legal  interest,  but  the  original  h)r.n  with  interest  is  still 
recoverable,  and  a  bona  fide  holder  is  iiot  airpoted  bv  u.sury  in  the  inception 
of  acontnict  (1878  Rev.  Code  801  J?  1-4).     h\  Michif/ m  the  legal  rate  of 
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§  522.  Usury — ^What  Local  Law  Oovems. — In  questions  of 
usury  relating  to  commercial  paper  not  made  payable  in  any 
particular  place,  the  law  of  the  place  of  contract  governs  the 

interest  is  seven  per  cent.,  but  a  higher  rate  may  be  agreed  upon,  not 
exceeding  ten  per  cent.  In  case  of  usury  only  the  excess  over  prin- 
cipal and  legal  interest  is  forfeited  (1871  Com  p.  L.  {{  1632,  1634).  In 
Minnesota  the  legal  rate  is  seven  per  cent.,  but  parties  may  agree  to 
pay  twelve  per  cent.  Nothing  above  that  rate  can  be  enforced  (1878 
Stats,  p.  314  2  1).  In  Mississippi  the  legal  rate  is  six  per  cent.,  but 
ten  per  cent,  may  be  reserved  by  agreen>ent.  If  more  is  reserved,  all 
interest  is  forfeited  (1880  Rev.  Code  i  1141).  In  Missouri  the  legal  rate  is 
six  per  cent.,  but  by  agreement  parties  may  take  ten  per  cent.  If  more 
is  reserved,  judgment  is  rendered  for  ten  per  cent.,  the  interest  recov- 
ered being  apphed  to  the  benefit  of  the  public  schools  (1879  R.  S.  H  2723, 
2728).  In  Nebraska  the  legal  rate  is  ten  per  cent.,  but  twelve  per  cent, 
may  be  agreed  on.  In  case  of  usury  no  interest  can  be  recovered  (1873 
G.  8.  446  ii  1,  6).  In  Nevada  the  legal  rate  is  ten  per  cent.,  but  any  rate 
may  be  agreed  on  in  writing  (1873  C.  L.  Vol.  1  p.  10).  In  New  Hampshire 
the  legal  rate  is  six  per  cent,  and  no  more  can  be  recovered.  In  case  of 
usury  the  principal  and  legal  interest  can  be  recovered,  but  the  person  tak- 
ing the  usury  is  liable  to  a  penalty  of  forfeiture  of  treble  the  amount  of  the 
usury  to  any  one  prosecuting  for  it  (1878  G.  R.  538  H  1,  5).  In  New  Jersey 
the  legal  rate  is  six  per  cent,  (since  1878,  Laws  of  1878  p.  30),  and  taking 
more  than  that  rate  is  prohibited  as  usury.  But  the  principal  loaned  may 
be  recovered  on  all  usurious  contracts  without  costs  or  interest  (1874  Rev. 
519),  except  contracts  in  Monmouth  county,  for  more  than  seven  per  cent, 
which  are  void  since  1875  (Rev.  520;  1875  P.  L.  248).  In  Neto  York  the  l6gal 
rate  of  interest  is  six  per  cent.,  and  contracts  for  a  greater  rate  are  void 
(1882  3  R.  S.  p.  2253).  By  the  original  revised  statutes  of  1830  bona  fide  in- 
dorsees for  value  were  protected,  but  this  provision  was  repealed  in  1837 
(Tyler  on  Usury  67).  In  North  Oarolina  the  legal  rate  is  six  per  cent.,  but 
eight  per  cent,  may  be  agreed  upon  by  writing  signed  by  the  party.  If  a 
higher  rate  is  reserved,  do  interest  can  be  recovered  (Battle  Rev.  835  {  10). 
In  Ohio  the  legal  rate  is  six  per  cent.,  but  eight  per  cent,  may  be  reserved 
by  agreement.  All  interest  in  excess  of  this  rate  is  usurious,  and,  if  paid,  is 
to  be  credited  on  the  principal.  Bona  fide  holders  for  value  are  not  affected 
by  usury  in  the  original  contract  (1880  R.  8.  Jc  3179-3183).  In  Oregon  the 
legal  rate  is  ten  per  cent.,  but  contracts  may  be  made  for  twelve.  Any  con- 
tract for  a  higher  rate  is  usurious  and  entails  the  forfeiture  of  the  whole  debt 
to  the  school  fund.  Bona  fide  holders  may  recover  the  amount  paid  by 
them  (1872  G.  L.  623).  In  Pennsylvania  the  rate  is  six  per  cent.  No  higher 
rate  can  be  collected,  and  if  such  rate  is  voluntarily  paid|it  can  be  recovered 
again.  Bona  fide  holders  of  negotiable  paper  are  not  affected  by  usur^*  in 
the  original  contract  (1871  Purd.  Dig.  561).  In  Rhode  Island  six  per  cent,  is 
the  legal  rate,  but  any  rate  may  be  agreed  on  (li!82  Pub.  Stats.  342).  So  in 
SoxUh  Carolina,  the  legal  rate  being  seven  per  cent.  (1873  R.  S.  318).  In  Ten- 
nessee the  legal  rate  is  six  per  cent.,  but  parties  may  contract  for  ten.  If 
more  is  contracted  for,  it  is  usurious  and  the  excess  above  six  per  cent,  is 
forfeited  under  a  penalty  (1871  Stats.  {  1944,  a.,  6.)  In  Texa^  the  legal  rate 
is  eight  per  cent.,  but  twelve  may  be  reserved  by  contract.  If  more  is  re- 
served no  interest  can  be  recovered  (1879  R.  S.  Arts.  2976-2979).  In  Ver- 
mont  the  legal  rate  of  interest  is  six  per  cent.,  and  all  excess  paid  may  be 
recovered  with  interest  (1880  R.  S.  {  1996).  In  Virginia  the  legal  rate  is  six 
per  cent.,  but  eight  per  cent,  may  be  reserved  in  contracts  so  specifying. 
All  amounts  reserved  in  excess  of  eight  per  cent,  are  forfeited  (1873  Code  977). 
In  West  Virginia  the  legal  rate  is  six  per  cent ,  and  no  more  can  be  reserved, 
all  contracts  being  void  as  to  the  excess  (1879  R.  S.  c.  136  {  4,  5).  In  Wis- 
consin the  legal  rate  is  seven  per  cent.,  but  ten  per  cent,  may  be  stipulated 
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paper.^    But  where  the  contract  for  a  loan  was  made  in  New 
York  and  notes  were  given  for  it  in  Nebraska  at  a  rate  of 
intertfst  which  would  have  been  usurious  in  New  York,  it 
was  held  that  the  contract  was  a  New  York  one  and  gov- 
erned by  the  New  York  law,  and  that  the  place  where  the 
notes  were  actually  executed  was  immaterial.*     Where,  how- 
ever, a  bill  of  exchange  was  drawn  in  Ohio  upon  a  citizen  of 
New  York  and  accepted  by  him,  and  afterward  negotiated 
in  New  York  for  a  consideration  which  was  usurious  there, 
the  drawer  in  Ohio  was  allowed  to  avail  himself  of  the  de- 
fense of  the  New  York  usury.*     So,  a  note  made  and  signed 
in  the  District  of  Columbia,  but  dated  and  discounted  in 
Kansas,  is  governed  by  the  Kansas  laws  as  to  usury.*     But 
it  has  been  held  that  a  bill  drawn  in  Ohio,  specifying  no 
place  of  payment  and  indorsed  under  a  previous  agreement 
by  a  surety  in  Virginia,  and  providing  for  a  rate  of  interest 
which  was  lawful  in  Ohio  but  usurious  in  Virginia,  was  not 
subject  to  a  plea  of  usury  on  the  surety's  part,  as  the  princi- 
pal could  not  have  availed  himself  of  such  plea,  and  the  con- 
tract was  in  reality  an  Ohio  contract* 

Where  a  note  secured  by  mortgage  is  made  to  a  corpora- 
tion in  payment  for  stock  and  afterward  attached  by  the 
company  to  one  of  its  bonds  and  negotiated  in  another  State, 
the  law  of  the  State  where  it  was  made  governs  as  to  the 
question  of  usury.*  And  the  law  of  the  place  where  a  cor- 
poration contract  was  made  will  govern  the  contract  in  this 

for  in  writinjf.  In  contracts  for  a  greater  rate  only  principal  without  inter- 
est is  recoverable,  and  all  excess  paid  may  be  recovered  again  (1878  R.  S. 
1 1688-1691).  Finally  it  is  provided  by  Act  of  Congress  that  naiioncd  banks 
shall  be  restricted  to  the  rate  of  discount  fixed  by  law  of  the  State  or  Terri- 
tory where  they  are  located ;  and  where  none  is  fixed,  shall  receive  seven  per 
cent.,  which  may  be  taken  in  advance.  Knowingly  Uiking  a  greater  rate 
entails  a  forfeiture  of  the  entire  interest  (1878  U.  S.  R.  S.  {{  5197,  5198). 

»CutJer  v.  Wright,  22  N.  Y.  472  (1860);  Merchants'  Brtnk  v.  Griswold,  72 
ife.  472  (1878) ;  Stickney  v.  Jordan,  58  Me.  106  (1870).  But  a  bill  made  in 
France  as  a  substitute  for  an  English  bill,  which  was  illei^al  on  account  of  a 
gaming  consideration,  is  void  in  England,  Wynne  v,  Callander,  1  Russ.  293. 

•Sands  v.  Smith,  1  Neb.  108. 

'Davis  V.  Clemson,  6  McLean  622  (1855). 

'Second  National  Bank  v.  Smoot,  2  MacArth.  871  (1876). 

•Pugh  V.  Cameron,  11  W.  Va.  523  (1877). 

•Lyon  1^  Ewings,  17  Wis.  63  (1863). 
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respect,  although  the  company,  was  incorporated  in  a  State  in 
which  such  contract  would  be  usurious.^ 

On  the  other  hand,  if  a  bill  or  note  is  made  in  one  State 
payable  in  another,  the  law  of  the  latter  State  will  govern  as 
to  the  rate  of  interest.*  And  such  a  note  may  be  enforced 
in  the  State  where  it  was  made,  although  made  to  bear  n 
higher  rate  of  interest  than  is  lawful  there.^  And  it  has 
been  held  that  where  a  note  is  made  in  one  State  but  dated 
in  another  where  the  makers  had  a  place  of  business,  it  is 
presumably  payable  in  the  latter  State  and  governed  by  its 
laws  as  to  usury.*  If  a  note  is  made  in  Pennsylvania  at  a 
rate  of  interest  valid  there  but  not  valid  in  the  District  of 
Columbia,  a  note  afterwards  given  in  part  payment  of  it  in 
the  District  of  Columbia  would  be  governed  by  the  Pennsyl- 
vania law  and  be  valid.* 

There  being  no  usury  at  common  law,  no  presumption 
can  be  made  as  to  foreign  usury  laws,  but  such  laws  must  be 
proved.*  And  even  if  a  note  bears  a  higher  rate  of  interest 
than  is  legal  in  the  place  where  the  suit  is  brought,  it  will 
not  be  presumed  to  be  usurious,  unless  shown  to  be  so  where 
it  was  made.^  So,  it  seems,  if  a  contract  is  void  in  one  State 
for  usury,  it  may  be  a  valid  basis  for  a  new  contract  made  in 
another  State.®  In  England  it  has  been  held  that  taking 
excessive  interest  is  prima  facie  evidence  of  an  original  ille- 
gal contract.* 

But  where  an  instrument  is  capable  of  two  constructions, 
by  one  of  which  it  would  be  valid,  it  is  a  well  known  princi- 
ple of  law  that  that  one  will  be  adopted  in  the  absence  of 

>Brtrd  V.  Poole,  12  N.  Y.  495  (1855). 

•Little  V.  Riley,  43  N.  H.  109  (1861) ;  Dickinson  v.  Edwards,  13  Hun  405; 

S.  C,  77  N.  Y.  573  (1879). 

•Lines  v.  Mack,  19  Ind.  223  (1862). 
♦Tilloteon  v.  Tillotaon,  34  Conn.  335  (1867). 
*Rhawm  v.  Grant,  1  MacArth.  31  (1873). 
•Smith  V.  Muncie  Nat.  Bank,  29  Ind.  158  (1867). 
'Davis  V.  Garr,  6  N.  Y.  124  (1851). 
•Jacks  V.  Nichols,  5  Barh.  38  (1848). 

•Chittv  107 ;  Solarte  v.  Melville,  1  M.  &  Ry.  S04 ;  3. 0.,  7  B.  A  0.  416;  Fd»- 

sell  V.  Brooks,  2  C.  &  P.  318. 
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proof  to  the  contrary.  And  it  seems  that  although  a  contract 
be  affected  with  usury,  it  may  be  subsequently  ratified  for  a 
legal  consideration  and  made  valid.^ 

§  523.  Usury  in  Transfer  or  Renewal. — On  the  other  hand, 
if  a  contract  is  originally  legal,  it  will  not  be  rendered  in- 
valid by  a  subsequent  usurious  contract  in  regard  to  it.^ 
Thus,  a  valid  note  will  not  be  rendered  invalid  by  a  subse- 
quent usurious  transfer,  so  as  to  prevent  recovery  by  the  in- 
dorsee against  the  maker.*  So,  if  a  note  which  is  originally 
legal  is  renewed  for  a  usurious  consideration,  the  new  secur- 
ity will  be  void  but  the  original  debt  will  remain.*  And 
such  renewal  is  usurious  and  void,  although  the  usurious 
premiums  charged  be  put  into  a  separate  note.^  In  like 
manner,  a  valid  debt  is  not  rendered  invalid  by  the  subse- 
quent taking  of  usurious  interest  on  it.'  Where,  however,  a 
valid  note  is  pledged  as  security  for  payment  of  an  usurious 
loan,  no  title  is  acquired  by  the  usurious  lender  by  this 
transfer.^ 

In  England,  before  the  recent  acts  abolishing  the  usury 
laws,  any  security  given  as  a  substitute  for  a  usurious  bill  or 
note,  or  in  renewal  of  it,  was  void  like  the  original  instru- 

>1  Edwards  2490. 

•Pollard  V.  Scholey,  Cro.  Eliz.  20;  S.  C,  1  Saund.  294.  See,  too,  Phillips 
r.  Cockayne,  3  Campb.  119;  Wood  v,  Qrimwood,  10  B.  &  C.  679. 

■Parr  v.  Eiiason,  1  East  92;  Daniel  v.  Carton}',  1  Esp.  274;  Knight  v.  Put- 
nam, 3  Pick.  184  (1825) ;  Stewart  v.  Bramhall,  11  Hun  139  (1877) ;  Archer  ». 
Shea,  14  lb.  493  (1878).  This  is  true  also  of  other  defenses,  such  as  fraud 
between  indorser  and  indorsee  not  being  available  to  a  prior  party,  Prouty 
V.  Il4)hert8,  6  Cush.  19  (1850).  If,  however,  the  contract  really  had  its 
inception  in  the  transfer,  it  is  affected  ab  initio  by  usury  in  such  transfer, 
Eastman  v.  Shaw,  65  N.  Y.  522  (1875);  Tufts  v.  Shepherd,  49  Me.  812 
(I860). 

*Gray  v.  Fowler,  1  H.  Bl.  462. 

*Swartout  v.  Payne,  19  Johns.  294  (1822).  And  although  the  renewal  note 
be  given  to  a  subsequent  indorsee  other  than  a  bona  fide  holder  for  value, 
Trea<lwell  v.  Archer,  76  N.  Y.  196  (1879),  reversing  Sherwood  v.  Archer,  10 
Hun  73.  In  like  manner  a  note,  given  in  settlement  of  an  account  which 
includes  a  usurious  note,  is  usurious,  Pickett  v.  Merchants'  Nat.  Bank,  32 
Ark.  346  (1877). 

•Chitty  107;  Ferrall  v,  Shean,  1  Saund.  291;  Phila.  Loan  Co.  v,  Towner, 
13  Conn.  249  (1839).  And  a  subsequent  agreement  to  pay  more  than  legal 
interest  will  not  vitiate  a  bond  given  for  the  principal,  Kegina  v.  Sewell,  7 
Mod.  US. 

'  Bell  V.  Lent,  24  Wend.  280  (1840). 

VOL.  n.  ^ 
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ment;*  even  though  the  old  securities  were  given  up  and 
canceled.'  In  like  manner,  under  the  usury  laws  in  the 
United  States,  a  mortgage  given  for  a  loan  covering  former 
usurious  loans,'*  or  a  note  given  to  take  up  other  usurious 
notes,*  is  itself  usurious  and  void.  This  is  true  likewise, 
where  a  note  payable  in  goods  or  a  contract  for  goods  is  sub- 
stituted for  the  original  usurious  note  or  given  as  collateral 
for  it,*  So,  if  money  be  loaned  on  a  usurious  note  and  par- 
tially paid  on  its  maturity,  and  a  new  note  be  given  for  the 
balance,  it  will  be  void  for  usury.®  And  a  new  security  or 
promise  to  pay  the  principal  sum  loaned  was  not  valid  in 
England  before  the  recent  statute,  unless  all  payments  be- 
yond legal  interest  already  made  had  been  first  repaid  or 
deducted.^ 

§  524.  Usury — Substitution  of  New  Contract. — If  the  usu- 
rious contract  is  rescinded  and  a  renewal  bill  or  note  given 
for  the  principal  and  interest  justly  due,  it  will  be  valid.* 
But  merely  changing  the  security  in  a  renewal,  e.  g.j  giving 
another  note  with  another  security,  leaves  the  contract  still 
usurious  and  void.'  And  a  note  given  in  renewal  of  an  usu- 
rious note  is  illegal,  although  there  had  been  between  the 
original  note  and  this  renewal  an  intervening  note  given  to 
a  third  person  which  had  been  canceled.^® 

But  where  a  usurious  note  has  been  transferred  for  value 
to  a  purchaser  without  notice  and  a  new  note  has  been  given 

»Chitty  107;  Chapman  v.  Blank,  2  B.  <fe  Aid.  588;  Wynne  v,  Callander,  1 
Russ.  293;  Preston  v.  Jackson,  2  Stark.  287;  Davies  v,  Franklin,  1  B.  &  Ad. 
142 ;  Marchant  t;.  Dodgin,  2  Moore  &  S.  632. 

■  Preston  v.  Jackson,  2  Stark.  287. 

■Jackson  «.  Packard,  6  Wend.  415  (1831). 

*Brigham  v.  Marean,  7  Pick.  40  (1828). 

»  Dunning  v.  Merrill,  1  Clarke  252  (1840). 

•Warren  v.  Crabtree,  1  Me.  167  (1821). 

^Chitty  107;  Weeks  v.  Gogerly,  Ry.  &  Moo.  128, 

•Barnes  v,  Headley,  2  Taunt.  184;  Wrigtit  v.  Wheeler,  1  Oampb.  166;  2 
Stark.  238;  Marchant  v.  Dodgin,  2  Moore  <fe  S.  632;  Kilbourn  v,  Bradley,  8 
Day  356  (18()9);  Scott  v.  Lewis,  2  Conn.  132  (1816);  Church  t;.  Tomlinson, 
lb.  134  n.  (1811) ;  Bank  of  Monroe  v.  Strong,  Clarke  Ch.  76  (1839). 

•Campbell  v.  Sloan,  62  Penna.  St.  481  (1869). 

^•Archer  v.  McCrary,  59  Ga.  547  (1877).  But  see  Drake  v.  Chandler,  18 
Oratt.  909  (1868). 
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to  him  in  payment,  the  usury  in  the  first  note  cannot  be  set 
up  against  him  in  defense  to  the  second.^     And  where  the 
bond  of  a  third  person  has  been  substituted  for  a  usurious 
note,  in  consideration  of  the  maker  of  the  note  promising  to 
pay  the  amount  to  the  maker  of  the  bond,  which  he  after- 
ward did,  this  was  held  to  amount  to  a  voluntary  waiver  of 
the  statute  by  the  maker  of  the  note  and  the  bond  was  held 
to  be  valid.*     So,  if  a  note  made  by  A.  and  indorsed  by  B. 
is  given  in  renewal  of  a  usurious  note  made  by  C.  and  in- 
dorsed by  A.,  the  new  security  is  valid  and  free  from  all 
taint  of  the  original  usury .' 

§  525.  Ustiry — As  Affecting  Bona  Fide  Holders. — Under 
the  usury  act  of  12  Anne  it  was  held  that  a  bill  or  note 
founded  on  a  usurious  consideration  was  void  even  in  the 
hands  of  a  bona  fide  holder  for  value.*  This  has  been  hedd 
to  be  the  case  also  in  New  York  under  the  New  Yor^k 
statute.^  And  in  England  a  bill  of  exchange  has  been  held 
to  be  void  in  the  hands  of  a  bona  fide  holder  for  value,  if 
drawn  to  carry  out  an  agreement  for  a  usurious  discount, 
although  the  drawer  to  whose  order  it  was  payable  had  no 
knowledge  of  this  agreement.®  In  like  manner,  where  a 
usurious  note  is  transferred  for  a  valid  consideration,  the 
purchaser's  good  faith  and  ignorance  of  the  law  will  be  of 
no  avail  to  render  the  transfer  valid  or  to  give  him  a  right 
of  action  on  the  original  contract.^ 

By  the  English  act  of  58  Geo.  III.  evidence  that  a  bill  or 
note  was  founded  on  usurious  consideration  threw  upon  the 
plaintiff  the  burden  of  proving  himself  to  be  a  holder  for 
value  and  the  burden  then  fell  on  the  defendant  to  show  that 

»Cuthbert  v.  Haley,  8  T.  R.  390;  Kent  v.  Walton,  7  Wend.  256  (1831); 
Smalley  v.  Doughty,  6  Bosw.  66  (1860). 

•Wales  V.  Webb,  6  Conn.  154  (1823). 

■Macungie  Sav.  Bank  v.  Hottenstein,  89  Penna.  St.  828  (1879). 

*12  Anne  c.  16;  Lowe  v.  Waller,  Dougl.  736;  Lowes  v.  Mazzaredo,  1  Stark. 
885;  Chapman  v.  Black,  2  B.  <&  Aid.  590;  Henderson  v.  Benson,  8  Price  288. 

•Wilkie  r,  Roosevelt,  3  Johns.  Cas.  66,  206. 

'Ackland  v.  Pearce,  2  Campb.  599. 

'Attenheimer  v.  Cook,  11  Heisk.  309  (1872). 
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the  plaintiff  had  notice  of  the  usury.^  Where,  however,  a 
note  was  dated  at  Boston  but  actually  made  in  New  York  and 
void  by  the  usury  laws  of  New  York,  these  facts  cannot  be 
set  up  to  avoid  the  note  in  the  hands  of  a  bona  fde  holder 
for  value.*  And  the  bona  Jide  purchaser  of  mortgaged  prop- 
erty sold  under  a  power  in  the  mortgage  is  not  affected  by 
usury  in  the  original  contract.*  If  a  note  originally  usurious 
be  indorsed  to  a  bona  fide  holder  for  value,  the  usury  cannot 
be  set  up  as  a  defense  in  a  suit  brought  against  the  payee 
as  indorser.*  And  where  a  joint  action  can  be  brought  against 
maker  and  indorser,  the  indorser  is  liable  in  such  an  action.* 

§  526.  Usurious  Discount. — If  a  note  is  free  from  usury  at 
its  inception,  the  subsequent  sale  of  it  at  a  greater  discount 
than  legal  interest  will  not  render  it  usurious.*  Nor  will 
the  sale  of  a  valid  bond  or  mortgage  for  less  than  its  face  be 
usurious,  although  accompanied  by  a  bond  on  the  part  of 
the  seller  guaranteeing  the  payment  of  the  face  of  the  in- 
strument.'^  And  even  where  a  note  has  been  issued  for  the 
purpose  of  borrowing  money  with  the  payee's  name  in  blank 
and  a  discount  is  afterward  procured  by  the  person  to  whom 
it  was  intrusted  for  that  purpose  at  more  than  legal  rate  of 
interest,  and  the  payee's  name  then  filled  in,  the  note  has 
been  held  not  to  be  usurious  and  the  payee  so  named  was 
allowed  to  recover.®  So,  where  notes  of  a  municipal  corpo- 
ration are  sold  below  par,  they  will  still  be  valid  in  the 
hands  of  a  bona  fide  holder  for  value.*  A  bona  fide  holder 
for  value,  however,  purchasing  a  note  at  a  discount  is  only  a 

'Chitty  106;  58  Geo.  IIL  c.  99. 

•Towne  r.  Rice,  122  Mass.  67  (1877). 

■Jackson  v.  Henry,  10  Johns.  195  (1813).  Nor,  on  the  other  hand,  can  the 
purchaser  of  property  covered  by  a  usurious  mortjfage,  set  up  the  defense 
of  usury  against  it,  Spaulding  v.  Davis,  51  Vt.  77  (1878). 

♦McKnight  v.  Wheeler,  6  Hill  492  (1844). 

•Moffett  V.  Buckle,  21  Gratt.  280  (1871). 

•French  v.  Grindle,  15  Me.  163  (1838) ;  Farmer  v,  Sewall,  16  Me.  456  (1840). 
And  a  bond  subsequentlv  given  by  the  maker  of  the  note  to  such  bona  floe 
holder  will  be  valid,  Cuthbart  v.  Haley,  8  T.  R.  890. 

'Rapelye  v.  Anderson,  4  Hill  472  (1842). 

•Brummel  v.  Enders,  18  Gratt.  873  (1868), 

•Rockwell  V.  Charles,  2  Hill  499  (1842). 
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holder  for  value  to  the  extent  of  the  price  paid  by  him  with 
legal  interest.* 

Where  a  note  is  made  to  be  discounted  and  is  indorsed  for 
accommodation  for  that  purpose,  and  is  in  its  inception  nego- 
tiated at  a  usurious  rate  to  a  party  having  knowledge  of 
the  circumstances,  such  party  is  not  an  innocent  holder  and 
cannot  sue  the  indorser  either  on  the  original  note  or  a  re- 
newal of  it.'  But  if  accommodation  paper  is  sold  at  an 
illegal  discount  to  a  bona  fide  purchaser,  with  a  representa- 
tion that  it  is  business  paper  belonging  to  the  seller,  usury 
cannot  be  set  up  in  defense  by  the  seller.'  And  where  a 
bond  is  given  by  the  payee  to  the  maker  of  an  accommodation 
note  to  provide  for  the  payment  of  such  note,  he  cannot  after- 
wards set  up  at  suit  of  the  payee  or  his  personal  representa- 
tives the  defense  of  usury  in  the  transfer  of  the  note  by  him.* 
So,  if  an  accommodation  note  has  been  discounted  at  a  usuri- 
ous rate  without  the  knowledge  of  the  accmmodation  indorser 
and  afterward  paid  by  him,  this  payment  would  be  a  sufficient 
consideration  for  a  new  note  given  him  by  the  party  accom- 
modated.* The  provision  of  the  United  States  statutes  lim- 
iting rates  of  discount  in  the  case  of  the  National  Banks 
applies  to  both  accommodation  and  business  paper.® 

§  527.  Usury — Gompoimd  Interest. — It  has  sometimes  been 
thought  that  the  rule  of  the  common  law  against  compound- 
ing of  interest  was  the  outgrowth  of  the  the  usury  laws.  But 
such  rule  is  not  founded  upon  laws  of  usury,  but  upon  the 
principles  of  a  sound  public  policy.  The  taking  of  com- 
pound interest  has,  however,  been  said  to  be  usurious.     An 

»Fant  V,  Miller,  17  Gratt.  77  (1866) ;  Saylor  v.  Daniels,  37  III.  331  (1865). 

•Powell  V.  Waters,  8  Cow.  668  (1826),  affirming  17  Johns.  179  (1819) ;  al- 
though its  accommodation  character  was  not  known  to  the  buyer,  Clark  v, 
Sisson.  2-J  N.Y.  312(1860). 

•Holmes  V.  Williams,  10  Paige  326  (1843). 

*Moncure  v.  Dermott,  13  Pet.  345  (1839). 

»Ca««ebeer  v.  Kalbfleisch,  11  Hun  119  (1877). 

•U.  S.  R.  S.  ?|  5197,  5198;  Johnson  v.  Nat.  Bank  of  Gloversville,  74  N.Y. 
829  (1878).  The  recovery  c)f  a  penalty  under  this  act  bars  the  subsequent 
recovery  of  excess  of  interest  paid,  Hill  v.  Barre  National  Bank,  66  Vt.  582 
(1884).  A  creditor  of  the  borrower  may  Hue  for  the  penalty,  Barrett  v, 
i^\\e\hyv\\\e  Nat.  Bank,  20  Cent.  L.  J.  133  (Tenn.  S.  C.  1884). 
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agreement  to  pay  such  interest,  made  after  the  interest  to  bo 
compounded  has  accrued,  is  not  so.*  Thus,  a  note  given  for 
a  balance  of  account,  on  which  compound  interest  has  been 
charged  and  added  in,  is  not  usurious.*  An  agreement,  how- 
ever, to  pay  interest  upon  interest  not  yet  accrued,  although 
not  usurious,  is  against  public  policy  and  cannot  be  enforced.' 
But  the  soundness  of  the  distinction  as  to  compound  interest 
between  interest  already  accrued  and  interest  not  yet  accrued 
has  been  questioned.*  It  frequently  happens,  however,  that 
compound  interest  is  allowed  by  way  of  damages  for  the  de- 
tention of  interest  long  accrued  and  due.*^  And  the  practice 
of  charging  trustees  and  other  fund-holders  with  such  inter- 
est upon  annual  or  other  stated  rests  is  not  uncommon ; 
although  it  has  been  held  that  where  the  interest  is  payable 
annually,  interest  upon  that  interest  cannot  be  recovered  in 
a  suit  upon  the  original  contract." 

It  has  also  been  held  that  taking  interest  in  advance  upon 
a  loan  is  usurious.  This  would  be  the  case  where  the  interest 
taken  in  advance  was  for  a  term  of  years.^  But,  in  general, 
the  deducting  of  interest  in  advance  for  short  periods,  for 
the  time  which  the  principal  has  to  run,  is  not  usurious.* 
Neither  will  a  mistake  in  reckoning  the  interest  in  a  bill  or 
note  constitute  usury .'  But  it  has  been  held  that  it  is  usury 
to  discount  a  bill  or  note  at  a  rate  based  upon  the  calculation 
of  360  days  to  the  year.*^ 

> Hamilton  v.  LeGrange,  2  H.  Bl.  144;  Fobes  v.  Canfield,  8  Ohio  17  (1827) ; 
Watkinson  v.  Root,  4  Ohio  373  (1829). 

"Leonard  v.  Maaon,  1  Wend.  521  (1828). 

•Townsend  v.  Corning,  1  Barb.  627  (1847);  Miner  v,  Paris  Exch.  Bank,  53 
Tex.  559  (1880). 

*  Pauling  V.  Pauling,  4  Yea.  220  (1805). 

*Peirce  v.  Rowe,  1  N.  H.  179  (1818);  Greenleaf  v.  Kellogg,  2  Mass.  568 
(1803) ;  Kennon  v.  Dickens,  Cam.  &  N.  357  (1801).  And  this  is  provided  for 
by  statute  in  Missouri,  on  yearly  rests  (1879  R.  S.  J  2728). 

•Hasting  v.  Wiswall,  8  Mass.  455  (1812) ;  Doe  v.  Warren,  7  Me.  48  (1830). 

» Marsh  v.  Martindale,  3  B.  &  P.  154. 

■New  York  Ins.  Co.  t;.  Sturges,  2  Cow.  664  (1824);  Mowry  v.  Bishop,  5 
Paige  98  (1835) ;  Manhattan  Co.  v.  Osgood,  15  Johns.  168  (1848). 

•Nevison  v.  Whitley,  Cro.  Car.  501 ;  Buckley  v,  Guildbank,  Cro.  Jac.  678; 
Glassford  v.  Laing,  1  Campb.  149. 

'^Bank  of  Utica  v.  Wagner.  2  Cow.  769  (1824);  S.  C,  8  Cow.  898  (1826); 
Utica  Ins.  Co.  v.  Tilman,  1  Wend.  555  (1828). 
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§  528.  Usury  by  Way  of  Exchange — ^Fees — Oommissions. — 
As  we  have  seen,  it  is  not  unlawful  to  include  exchange  in  a 
bill  or  note  payable  at  a  different  place  from  that  where  it  is 
drawn  ;^  although  if  the  rate  of  exchange  be  used  as  a  mere 
device  to  cover  usury,  it  is  illegal.*  Nor,  on  the  other  hand, 
is  it  usury  to  omit  a  provision  for  exchange,  where  the  rate  is 
in  favor  of  the  place  of  payment.'  But  an  agreement  to  pay 
a  note  by  drafts  on  New  York  to  be  delivered  at  their  par 
value,  although  they  are  worth  a  premium,  is  usurious.*  On 
the  other  hand,  a  person  may  agree  to  take  uncurrent  bills 
in  payment  at  a  higher  rate  than  their  actual  market  value, 
if  no  usury  is  intended  by  the  agreement.*  So,  if  notes  are 
given  ia  payment  of  checks  which  were  made  payable  in 
Canadian  and  Western  bank  bills,  received  and  paid  out  at 
less  than  par,  they  are  valid  in  the  absence  of  a  prior  agree- 
ment for  drawing  and  paying  the  checks  in  that  way."  On 
the  other  hand,  an  agreement  requiring  a  borrower  to  take 
shares  of  stock  or  uncurrent  notes  at  more  than  their  actual 
current  value  is  usurious.^ 

As  has  been  already  observed,  it  is  a  question  about  which 
different  State  courts  differ,  whether  it  is  usury  to  include 
attorney's  fees  or  costs  in  a  commercial  instrument.  In  some 
States  this  is  held  to  be  usury,*  in  others  not.* 

The  fact  that  an  indorser  or  guarantor  receives  more  than 
a  legal  rate  of  interest  for  his  compensation  will  not  render 
the  instrument  void  for  usury,  even  at  suit  of  a  holder  with 
notice.^^    Nor  will  a  mortgage  be  held  usurious  which  is 

>Marvine  v.  Hymers,  12  N.  Y.  223  (1865) ;  Merritt  v.  Benton,  10  Wend.  117 
(1833). 

'Ontario  Bank  v,  Schermerhorn,  10  Paige  109  (1843) ;  Churchman  v.  Mar- 
tin, 54  Ind.  380  (1876). 

•Cuyler  v.  Sanford,  13  Barb.  339  (1851). 

*8eneca  Co.  Bank  v.  Schermerhorn,  1  Denio  133  (1845). 

•Bank  of  United  States  v.  Waggener,  9  Pet.  878  (1835). 

•Codd  V.  Rathbone,  19  N.  Y.  37  (1859). 

^Eagleson  v.  Shotwell,  1  Johns.  Ch.  536  (1815). 

•Myer  r.  Hart,  40  Mich.  517  (1879) ;  Miller  v.  Gardner,  49  Iowa  284  (1878) ; 
Bean  v.  Jones,  8  N.  H.  149  (1835). 

•Gaar  v.  Louisville  Banking  Co.,  11  Bush  180  (1874). 

"Ketchum  v.  Barber.  4  Hill  224  (1843) ;   Barber  v.  Ketchum,  7  Hill  444 
(1844) ;  Moore  v,  Howland,  4  Denio  264  (1847). 
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given  to  an  agent  to  secure  a  high  rate  of  commissions  for 
the  acceptance  of  bills  drawn  on  him  by  his  principal,  even 
though  drawn  against  moneys  to  be  furnished  by  the  prin- 
cipal.* So,  commissions  at  a  higher  rate  than  legal  interest, 
charged  by  a  commission  merchant  for  accepting  drafts  in 
advance,  are  not  usurious.* 

Neither  is  it  usurious  to  discount  a  bill  of  exchange  at 
legal  rates  and  give  in  payment  for  it  a  certiBcate  of  deposit 
maturing  fifteen  days  later  ;^  or  a  draft  on  New  York,  equal 
in  value  at  the  time  of  the  discount  to  the  bill,  less  the  legal 
interest  for  the  time  it  had  to  run.* 

§  529.  Loan  of  Chattels. — Neither  is  it  usury  to  agree  te 
return  a  loan  of  chattels  with  a  payment  for  their  use,  or 
with  an  increase  in  quantity  which  amounts  to  more  than 
legal  interest  on  their  value.*  But  where  a  borrower  is  com- 
pelled to  take  goods  in  payment,  it  has  been  held  that  a  pre- 
sumption of  usury  arises  in  the  transaction  and  that  the 
burden  of  proving  the  value  of  the  goods  is  thrown  upon  the 
lender."  And  if  the  contract  be  merely  in  appearance  for 
chattels  as  a  device  to  cover  up  the  usury  in  a  loan,  it  is  usu- 
rious, like  every  other  device  of  the  sort,  and  void.^  So,  an 
agreement  to  repay  a  debt  with  legal  interest,  or  to  transfer 
to  the  creditor  at  his  option  as  much  stock  as  the  money 
would  have  produced  on  the  day  it  was  payable,  is  usurious.® 
This  is  also  the  case,  where  a  note  bearing  legal  interest  is 
secured  by  stock  certificates,  with  an  agreement  giving  the 
holder  an  option  to  take  a  certain  amount  of  the  stock  at  the 

>Suydam  v.  Bartle»  10  Paige  94  (1843);  Suydam  v.  V^Testfall,  4  HUl  211 
(1843) ;  Trotter  v.  Curtis,  19  Johns.  160  (1821). 

*De  Forest  v.  Strong,  8  Conn.  513  (1831). 

■Knox  V.  Goodwin,  25  V^end.  643  (1841), 

*Cayuga  Co.  Bank  v.  Hunt.  2  Hill  625  (1842). 

»Cumming8  v.  Williams,  4  Wend.  679  (1830);  Spencer  v.  Tilden,  5  Cow. 
144  (1825);  Holmes  v,  Wetmore.  5  Cow.  149  (1825);  Hall  v.  Haggart,  17 
Wend.  280  (1837). 

•Davis  V.  Hardacre,  2  Campb.  375. 

^Rose  V.  Dickson,  7  Johns.  196  (1810);  Whipple  v.  Powers,  7  Vt.  457 
(1835). 

•Barnard  v.  Young,  17  Ves.  44;  White  v,  Wright,  5  D.  &  R.  110. 
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time  of  maturity  in  payment  of  the  note.^  An  agreement, 
however,  to  pay  interest  on  the  ascertained  value  of  chattels 
loaned  is  not  usurious,  unless  intended  to  cover  an  actual  loan 
of  money,* 

And  a  note  may  be  given  for  goods  for  the  purpose  of 
rnising  money  with  an  agreement  for  redelivery  of  the  goods 
u|)on  payment  of  the  money  actually  raised.'  Where  a  usu- 
rious debt  has  been  satisfied  by  a  conveyance  of  land  by  the 
debtor,  the  usury  is  no  ground  for  avoidingthe  deed.*  And 
a  mortgage  for  $12,000,  given  to  secure  the  purchase-money 
of  land  which  the  seller  would  sell  for  $10,000  in  cash,  he 
agreeing  to  hold  the  bond  and  mortgage  until  he  can  realize 
that  amount,  is  valid  in  the  hands  of  an  assignee.'^ 

§  530.  Usury  by  Agent — In  Oollateral  or  Payment. — If 
money  is  loaned  by  an  agent  who  takes  usurious  interest  for 
his  principal,  it  is  usurious  and  void.*  So,  a  note  given  for 
the  purchase  of  other  notes,  the  maker  of  these  taking  more 
than  legal  interest  as  commissions,  is  illegal  and  void  between 
the  payee  and  a  subsequent  holder.'  So,  a  note  given  as  col- 
lateral security  for  a  usurious  loan  is  illegal.®  But  the  doc- 
trine once  held,  that  collaterals  for  a  usurious  loan  which  had 
been  repudiated  might  be  retained  in  defiance  of  an  action 
of  trover  until  the  holder  had  received  the  amount  legally 
due  him,  has  been  overruled.®  And  a  judgment  at  law 
founded  on  a  warrant  of  attorney  securing  a  usurious  con- 
tract, will  be  set  aside  without  requiring  the  debtor  to  make 
payment  of  the  amount  lawfully  due  from  him.*^ 

•Cleveland  v,  Loder,  7  Paige  557  (1839). 

•Bull  V.  Rice,  5  N.  Y.  315  (1851). 

•Barker  v,  Vanaommer,  1  Bro.  Ch.  149. 

nVilkinson  v.  Dodds,  1  Johns.  Gas.  158  (1799). 

•Brooks  V.  Aveo',  4  N.  Y.  225  (1850). 

•Reed  v.  Smith,  9  Cow.  647  (1828) ;  Cheney  t;.  White,  5  Neb.  261  (1876). 

'Dunham  v.  Gould,  16  Johns.  367  (1819). 

•Bell  i».  Lent.  24  Wend.  230  (1840).    So,  too,  a  collateral  mortgage,  Dix  t;. 
Van  Wyck,  2  Hill  522  (1842). 

•Chitty  118;   Fitzroy  v.  Gwillian,  1  T.  R.  153;  S.  C,  7  Bing.  97;  Wood  v. 
Grimwood,  10  B.  &  C.  679;  Burnard  v.  Young,  17  Ves.  44. 

^•R>herte  v.  Goff,  4  B.  &  Aid.  92;  Cole  v.  Gill,  7  Moore  353;  S.  C,  1  Bob. 
A  P.  27t»;  S.  C.  1  Taunt.  413. 
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The  payment  of  usurious  interest  being  illegal  constitutes 
no  suflSicient  consideration,  as  we  have  seen,  for  the  extension 
of  a  note  or  bill.^  So,  too,  a  bill  or  note  which  is  void  for 
usury  is  no  payment  of  a  prior  debt,  and  if  a  former  note 
which  is  valid  is  given  for  such  usurious  note,  the  original 
note  will  still  remain  as  a  subsisting  debt.* 

§  531.  Effect  of  Usage — ^Usiu*y  a  Personal  Defense. — Where 
statutes  against  usury  exist,  they  are  not  to  be  controlled  by 
any  usage  of  trade  or  custom  of  merchants.'  And  a  bank 
of  discount  or  other  corporation  is  subject  to  such  laws  in  the 
absence  of  statutory  exemptions  in  the  same  manner  as  an 
individual.* 

The  defense  of  usury,  except  in  the  case  of  successive 
holders  of  commercial  paper,  is  confined,  in  general,  to  the 
immediate  parties  to  the  transaction.  Thus,  where  a  deed  is 
made  for  usurious  consideration,  a  stranger  to  it  or  a  subse- 
quent purchaser  of  the  property  cannot  avail  himself  of  the 
defense.* 

Inasmuch  as  voluntary  payments  of  usury  cannot  be  re- 
covered, it  follows  that  if  two  usurious  notes  are  both  secured 
by  one  judgment,  and  one  of  them  has  been  paid  and  the 
other  not,  the  usurious  interest  can  only  be  deducted  on  the 
latter  in  making  payment."  If,  on  the  other  hand,  the  maker 
of  the  usurious  note  pays  a  judgment  recovered  on  it  by  a 
bona  fide  holder  for  value,  this  is  not  a  voluntary  payment, 
and  he  may  recover  the  amount  of  the  usurious  interest  paid 
by  him  in  an  action  against  the  payee.^ 

§  532.  Offenses  against  Liquor  Laws. — Among  the  statutes, 

>Ray  V.  McMurtry,  20  Ind.  307  (1863) ;  First  Nat.  Bank  t;.  Linneberger,  83 
N.  C.  454  (1880).  And  a  surety  wiH  not  be  discharged  by  reason  of  an  ex- 
tension based  on  such  consideration,  Howell  v.  Sevier,  1  B.  J.  Lea  360  (1878) ; 
First  Nat.  Bank  v.  Linneberger,  supra. 

'Ramsdell  v.  Soule,  12  Pick.  126  (1831).  ! 

^ Ex  parte  Ay ns worth,  4  Yes.  678. 

^ Maine  Bank  t;.  Butts,  9  Mass.  49  (1812) ;  Chapin  v,  Lincoln  Sav.  Bank,  7 
Heisk.  499  (1872). 

'Reading  v,  Weston,  7  Conn.  409  (1829). 

•Maher's  Appeal,  91  Pcnna.  St.  516  (1879). 

'Lacy  v.  Brown,  67  Ind.  478  (1879). 
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ihe  violation  of  which  gives  rise  most  frequently  to  questions 
on  notes  and  bills,  are  those  prohibiting  the  sale  of  liquor  or 
prescribing  license  as  necessary  to  a  legal  sale.     Contracts  in 
violation  of  such  statutes  are  void  and  so  are  commercial  and 
other  instruments  founded  on  thera.^     So,  too,  would  be  a 
mortgage  securing  a  note  of  this  sort.^     Notes  given  for 
liquor  sold  in  violation  of  the  existing  license  law  are  illegal.^ 
So,  if  in  violation  of  a  statute  against  selling  liquor  to  be 
drunk  on  the  premises;*  or  for  a  permit  to  sell  liquor  under 
a  license  granted  to  the  payee,  such  license  not  being  trans- 
ferable.*    But  it  has  been  held  in  Pennsylvania  that  a  note 
given  for  whiskey  sold  without  a  United  States  license  is 
good,  the  statute  being  a  penal  one,  but  not  expressly  making 
such  sales  void."    In  Vermont  the  statute  is  more  stringent 
and  no  action  is  maintainable  under  it  for  the  possession  or 
value  of  intoxicating  liquors  sold  without  statutory  authority.'' 
In  Michigan,  a  note  given  for  liquor  sold  contrary  to  law,  is 
made  void  by  statute,  except  in  the  hands  of  a  bona  fide 
holder  for  value,  the  burden  of  proof  being  on  the  holder 
to  show  himself  such  holder  for  value  without  notice.® 

Where  a  note  given  for  sale  of  liquor  is  illegal  and  has 
been  surrendered  and  a  new  note  taken  for  it,  the  illegality 
renders  the  new  note  also  void.®  And  it  has  even  been 
held  that  where  A.  owes  money  to  B.  for  an  illegal  sale  of 
liquor,  and  B.  owes  a  lawful  debt  to  C,  and  both  debts  are 
adjusted  by  a  note  given  by  A.  to  C,  who  knows  of  the 

» Hubbell  V.  Flint,  13  Gray  277  (1859). 

•Brigham  v.  Potter,  14  Gray  522  (1860). 

•Turck  V.  Richmond,  13  Barb.  533  (1&52);  Griffith  v.  Wells,  3  Denio  226 
(1846);  Caldwell  v.  Wentworth,  14  N.  H.  431  (1843);  Carlton  v.  Bailey,  27 
lb.  230  (1853).  Even  though  the  parties  supposed  themselves  to  be  within 
the  act,  Inhabitants  of  Webster  v.  Sanborn,  47  Me.  471  (1859). 

•  Widoe  V.  Webb,  20  Ohio  St.  431  (1870). 

'Sanderson  v.  Goodrich,  46  Barb.  616  (1866). 

•Rahter  v.  Firet  Nat.  Bank,  92  Penna.  St.  393  (1880). 

'  Vermont  G.  S.  94  {  32 ;  1880  R.  L.  I  3801. 

•Paton  V.  Coit,  5  Mich.  605  (1858).  So,  too,  in  Maine,  Cottle  v.  Cleaves, 
70  Me.  256  (1879),  and  in  New  Hampshire,  Doolittle  v.  Lyman,  44  N.  H. 
608  (1863). 

•Kidder  v.  Blake,  45  N.  H.  530  (1864). 
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illegal  character  of  B.'s  claim  against  A.,  the  note  thus 
given  is  void.^ 

So,  a  note  is  illegal  which  is  given  for  the  purpose  of 
indemnifying  against  a  mortgage  given  to  the  maker  of  the 
note  to  prevent  collection  of  penalties  under  the  liquor 
laws.*  And  where  a  note  given  for  liquor  sold  in  violation 
of  the  statute  has  been  paid  by  the  maker,  the  amount 
so  paid  may  be  recovered  from  the  payee.*  So,  a  credit 
of  this  character  given  in  the  settlement  of  mutual  accounts 
may  be  recovered  as  so  much  money  paid.*  The  illegality 
of  a  note  given  for  liquor  sold  in  violation  of  the  statute 
affects  a  surety's  liability  and  releases  him,  although  he  may 
have  been  indemnified  for  becoming  surety.*^ 

There  is,  in  general,  no  presumption  of  illegality  in  a  note 
because  it  was  given  for  a  sale  of  liquor,  but  the  burden  is  on 
the  defendant  to  show  the  want  of  license  or  other  violation 
of  the  statute."  In  New  Hampshire,  however,  there  is  such 
a  presumption  since  the  statute  of  1855,  and  the  burden  is  on 
the  holder  of  the  note  to  prove  a  license.' 

§  533.  Liquor  Laws — Repeal — Foreign  Law. — Whefe  a 
note  has  been  given  for  a  sale  which  is  illegal  at  the  time, 
the  note  remains  illegal  and  void  though  the  statute  be  after- 
wards repealed.'  And  such  subsequent  repeal  of  the  act 
will  not  prevent  a  recovery  of  money  previously  paid  on  the 
illegal  contract.'  In  like  manner,  the  sale  of  liquor  under  a 
statutory  license  granted  for  one  year,  will  not  be  rendered 
illegal  by  the  repeal  of  the  license  law  during  the  year  and 
before  the  making  of  the  saW® 

<  Baker  v.  Collins.  9  Allen  253  (1864). 

•Merrick  v.  Butler,  2  Lans.  103  (1869). 

•Orcutt  t'.  Symonds.  107  Mass.  382  (1871). 

*Walan  v.  Kerby.  99  Mass.  1  (1868). 

•Nourse  v.  Pope,  13  Allen  87  (1866). 

•Blake  t;.  Sawin,  10  Allen  340  (1865). 

^Doolittle  V.  Lyman,  44  N.  H.  608  (1863).  And  this  is  also  the  case  in 
some  other  States,  Paton  v.  Coit,  5  Mich.  505  (1858) ;  Cottle  v.  Cleaves,  70 
Me.  256  (1879). 

»  Banchor  v.  Mansel,  47  Me.  58  (1859) ;  Gor«u  th  t;.  Butterfield,  2  Wis.  237  ( 1853). 

•Adams  v.  Goodnow,  101  Mass.  81  (1869). 

'•Adams  v.  Hackett,  27  N.  H.  289  (18.)8). 
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And  where  a  note  was  made  in  another  State^  in  violation 

of  the  statutes  of  that  State  as  to  sales  of  liquor,  it  is  a  good 

defense  to  the  note.'     But  the  burden  of  proof  is  upon  the 

defendant  in  such  case  to  show  the  violation  of  the  foreign 

statute.* 

§  534.  Statutes  Against  Dealing  in  Slaves. — Since  the  war 
statutes  and  constitutional  provisions  have  been  adopted  in 
some  of  the  Southern  States  rendering  void  all  contracts  grow* 
ing  out  of  the  sale  of  slaves.  Such  contracts  are  declared  to 
be  null  and  void  by  the  Louisiana  constitution  of  1868.^  And 
a  note  given  for  the  purchase  of  a  slave  is  now  illegal  and 
void  in  the  State  of  Louisiana  even  in  the  hands  of  a  bona 
fide  holder  for  value.*  It  has,  however,  been  held  that  the 
indorsement  of  such  a  note  forms  a  new  contract  upon  which 
a  recovery  could  be  had  by  the  indorsee.*  But  this  case  has 
been  since  overruled." 

A  like  prohibition  exists  in  the  State  of  Mississippi,  and 
where  a  bill  of  exchange  has  been  given  for  such  prohibited 
sale,  a  plea  setting  up  the  illegality  was  held  to  be  sufficient 
without  making  any  offer  to  return  the  slave.''  And  a  note 
given  in  Mississippi  for  such  consideration,  and  illegal  there, 
was  held  to  be  illegal  in  Arkansas.*  There  is  a  similar  pro- 
vision in  the  constitutions  of  Arkansas,  Florida  and  Georgia. 
And  under  such  provision  it  has  been  held  that  a  judgment 
rendered  on  such  a  note  may  be  set  aside  as  void.*  But  in 
Georgia  this  provision  has  been  held  not  to  extend  to  an 

» Fuller  V.  Bean,  30  N.  H.  181  ( 1855). 
•Doolittle  V.  Lyman,  44  N.  H.  608  (1863). 

•Const.  La.  1868,  Art.  128;  Austin  v,  Sandel,  19  La.  An.  309  (1867) ;  Lapice 
V  Bdwman,  20  lb.  234  (1868) ;  Lytle  v.  Whicher,  21  lb.  182  (1869) ;  Nunez  v. 
Winston,  lb.  666. 

•Groves  v.  Clark,  21  La.  An.  567  (1869) ;  Levy  v,  Gremillion,  76.  635. 

•Weil,  Succession  of.  24  La.  An.  139  (1872). 

•Dupcrier  v.  Darby,  25  La.  An.  477  (1873). 

'Baker  v.  Justice,  41  Miss.  241  (1866). 

•Moore  v.  Clopton,  22  Ark.  125  (1860). 

•McXealy  v.  Gregory,  13  Fla.  417  (1870).  But  a  note,  given  by  an  admin- 
istrator in  settlement  of  a  judgment  against  his  intestate  on  a  note  given 
for  the  purchase  of  a  slave,  has  been  held  not  to  be  illegal,  Redwine  v. 
Glover,  45  Ga.  135  (1872). 
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indorsement  of  such  illegal  note  for  a  new  and  lawful  con 
sideration.^  And  where  A.  owed  B.  for  slaves  porchasei 
and  B.  was  indebted  to  C.  for  land  purchased,  a  note  given 
by  A.  to  C.  in  satisfaction  of  such  debts  was  held  to  be  for 
good  consideration  and  valid.'  So,  a  new  note  given  by  B. 
to  C,  in  satisfaction  of  an  old  note  for  such  illegal  considera- 
tion given  by  A.  to  B.,  has  been  held  to  be  rendered  valid 
by  the  novation.'  So,  a  note  given  for  a  slave  in  1861, 
before  the  emancipation  proclamation  and  the  amendment  of 
the  United  States  Constitution,  has  been  held  to  be  valid.* 
And  in  Texas  such  a  note  made  before  the  close  of  the 
war,  although  after  the  emancipation  proclamation,  has  been 
held  to  be  valid.* 

§  535.  B[nowledge  of  Illegal  Intention. — It  may  be  laid 
down  as  a  general  rule  of  law  that  a  contract  is  illegal  and 
void,  if  it  leads  directly  to  a  violation  of  the  law;®  or  if  it 
furnishes  another  with  the  means  of  Ijreaking  the  law,  and 
is  entered  into  for  that  purpose."'  And  money  lent  to  accom- 
plish such  illegal  purpose  cannot  be  recovered  ajgain  by  the 
lender.®  Nor  can  there  be  a  recovery  upon  a  contract  for 
the  purchase  and  use  of  property  for  such  illegal  purpose.' 
In  like  manner,  a  contract  to  indemnify  any  one  against  the 
consequences  of  a  trespass  or  other  unlawful  act  is  void.'^ 
Although  such  a  contract  would  be  good,  if  the  payee  did  not 
know  at  the  time  that  the  act  contemplated  was  a  trespass." 

» Graham  v.  Maguire,  89  Ga.  531  (1869). 

« Dever  v.  Akin,  40  Ga.  423  (1869). 

'Gresham  v.  Morrow,  40  Ga.  487  (1869). 

*  Boyce  v,  Tabb,  18  Wall.  548  (1873) ;  Oaborn  v.  Nicholson,  13  lb.  654  (1871). 
But  before  the  war  such  a  note  was  presumed  to  be  void  in  Illinois,  Hone 
V.  Ammons,  14  III.  29  (1852). 

*Hall  V.  Keese,  81  Tex.  504  (1868). 

•1  Parsons  214. 

^De  Groot  v.  Van  Duzer,  20  Wend.  390  (1838).  So,  a  note  given  for  bills 
known  to  be  counterfeit,  Blount  v.  Proctor,  5  Blackf.  265  (1840). 

•Byles  141 ;  1  Daniel  204;  1  Parsons  216;  Cannan  v.  Bryce,  3  B.  &  Aid. 
179;  McKinnell  v.  Robinson,  3  M.  <fc  W.  434. 

•Tracy  v.  Talmage,  14  N.  Y.  162  (1856). 

''^Chitty  102;  1  Daniel  197;  Story  on  Prom.  Notes  {  189. 

"  Stone  V.  Hooker,  9  Cow.  154  (1828) ;  Coventry  v.  Barton,  17  Johns.  142 
(1819). 
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And  it  has  been  held  that  mere  knowledge  on  the  part  of 
a  seller  of  goods  that  the  purchaser  intended  to  make  an  ille- 
gal use  of  them,  without  any  aid  in  such  illegal  purpose  on 
the  seller's  part,  will  not  defeat  his  right  of  action  on  the 
contract.^     Thus,  where  a  bank  discounts  a  note  with  knowl- 
edge that  the  proceeds  are  to  be  used  in  the  Confederate  ser- 
vice, the  note  is  not  rendered  invalid  thereby.*    Or  if  liquor 
is  sold  with  knowledge  on  the  seller's  part  that  it  is  to  be 
used  for  retail  sales  in  violation  of  a  license  law,  this  w^ill  not 
render  it  illegal.'     This  is  true  also  where  the  intention  is 
to  violate  the  laws  of  another  State,  in  the  absence  of  active 
aid  or  participation  on  the  seller's  part.*     And  without  any 
knowledge  of  such  illegal  intention  the  rule  is  still  plainer.* 
And  a  mere  belief  that  such  illegal  purpose  exists  will  not 
amount  to  such  knowledge.*    The  Massachusetts  cases  seem, 
however,  to  hold  that  the  knowledge  on  the  seller's  part  of 
an  intention  to  violate  the  law  is  sufficient  to  render  the  sale 
illegal  and  void.^     But  the  burden  of  proof  is  on  the  maker 
of  the  note  or  bill  in  such  case  to  show  the  payee's  knowl- 
edge of  the  illegal  intention.* 

Where  liquor  is  sold  in  Massachusetts  for  the  purpose  of 
resale  in  Vermont,  where  it  is  prohibited  by  penal  statute, 
and  a  note  is  given  for  it  in  Massachusetts,  the  illegality 
constitutes  no  defense  in  Vermont  against  a  bona  fide  holder 
for  value.'    If,  on  the  other  hand,  a  note  be  made  in  Massa- 

'Byles  138;  Hodgson  v.  Temple,  6  Taunt.  181;  Paryear  v.  McCravock,  9 
Heitik.  461  (1872);  James  v.  Planters'  Bank,  lb.  455.  In  the  same  term  of 
the  same  court  a  note  for  money  loaned  for  the  express  purpose  of  making 
saltpetre  for  the  Confederate  government  was  also  held  valid,  Bank  of  Ten- 
nessee V.  Cummings,  lb',  470.  But  in  Langton  v.  Hughes,  1  M.  <&  S.  593,  a 
sale  of  noxious  drugs  with  knowledge  of  the  buyer's  intent  to  use  them  in 
brewing,  in  violation  of  42  Geo.  III.  c.  38  and  51  Qeo.  III.  o.  87»  was  held  to 
be  illegal. 

•McGavock  v.  Puryear,  6  Coldw.  34  (1868). 

'Kreiss  v.  Seligman,  8  Barb.  439  (1850). 

*  Gay  lord  v.  Soragen,  32  Vt.  110  (1859). 

*Ely  ».  Webster,  102  Mass.  304  (1869). 

*Savage  v.  Mallory,  4  Allen  492  (1862). 

^Webster  v.  Munger,  8  Gray  584  (1857). 

•Kellogg  V.  Moore,  2  Allen  266  (1861). 

•Converse  v.  Foster.  32  Vt.  828  (I860). 
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chusetts  for  liquor  sold  by  a  New  York  dealer  with  the  in- 
tention, known  to  the  seller  and  aided  by  him,  of  reselling 
it  in  violation  of  Massachusetts  laws,  it  will  be  void.*  So,  a 
note  for  liquor  illegally  sold  in  one  State  by  an  agent  from 
another  State,  to  be  delivered  in  the  6rst  State  in  violation 
of  its  laws,  is  void  between  original  parties  knowing  and  aid- 
ing in  the  evasion  of  the  statute.* 

§  536.  Renewal  of  Illegal  Instrument — ^Merger. — Where 
a  bill  or  note  has  been  founded  originally  upon  an  illegal 
consideration,  a  renewal  of  it  is  tainted  and  rendered  void  by 
the  same  illegality.^  So,  if  the  original  note  be  surrendered 
and  another  note  or  bill  between  the  same  parties  be  substi- 
tuted for  it.*  But  if  in  the  renewal  the  amount  which  rep- 
resents the  illegal  part  of  the  consideration  of  the  original 
bill  be  excluded,  the  renewal  will  then  be  valid.*  Where  a 
note  is  given  in  renewal  of  another  note,  which  is  merely 
voidable  by  reason  of  a  consideration  based  on  a  malum  pro- 
hibitum  and  not  void,  the  renewal  will  be  valid.®  And  the 
renewal  of  an  illegal  bill  or  note  given  to  a  bona  fide  holder 
for  value  before  maturity  is  good.' 

Where  judgment  has  been  rendered  by  default  on  a  bill 
originally  given  for  illegal  or  insufficient  consideration,  the 
right  to  object  to  such  insufficiency  or  illegality  is  lost  in 

'Hubbell  V.  Flint,  13  Gray  277  (1859).  So,  too,  in  Maine,  Banchor  v.  Man- 
sel,  47  Me.  58  (1859),  notwithstanding  the  subsequent  repeal  of  the  act  which 
had  been  violated. 

"Wilson  V.  Stratton,  47  Me.  120  (1860) ;  Banchor  v.  Mansel,  zwpra. 

'Chapman  v.  Black,  2  B.  &  Aid.  588;  Wynne- 1?.  Collander,  1  Russ.  293; 
Preston  v.  Jackson,  2  Stark.  237.  But  a  new  note,  given  after  foreclosure 
sale  by  the  purchaser  of  the  land  to  the  holder  of  the  original  illegal  mort- 
gage note,  is  not  tainted  by  the  original  illegality,  Gibson  v.  Niblett,  1  Sm. 
&  M.  Ch.  278  (1843). 

*Southall  V.  Rigg,  11  C.  B,  481 ;  Flight  v.  Reed,  32  L.  J.  Exch.  265 ;  1  Hurlst. 
&  C.  703. 

*Boulton  V,  Coghlan,  1  Bing.  N.  C.  640;  Hay  w.  Ayling,  20  L.  J.  Q.  B.  171; 
S.  C,  16  Q.  B.  423. 

•  Witham  v.  Lee,  4  Esp.  264  (1803).  So,  if  a  partnership  is  carrying  on  an 
illegal  trade,  this  will  not  vitiate  a  note  made  by  one  partner  to  the  other 
for  a  partnership  settlement,  DeLeon  v.  Trevino,  49  Tex.  88  (1878). 

^George  v.  Stanley,  4  Taunt.  683.  Although  the  renewal  is  made  directly 
to  such  holder  or  payee,  Calvert  w.  Williams,  64  N.  C.  168.  But  the  renewal 
of  an  unconstitutional  note  made  after  judgment  on  the  original  note  to  the 
receiver  of  the  payee  ia  itself  void,  Comstoik  r.  Draher,  1  Mich.  481  (78.50). 
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tbe  judgment.^  And  such  a  judgment  will  not  be  set  aside  on 
account  of  the  original  illegal  consideration,  unless  the  plaint- 
iff can  be  shown  to  have  had  knowledge  of  such  illegality.* 

I  537.  Constniction — ^Becovery  of  Pajrments — ^Partial  Ille- 
gality.— ^Where  an  instrument  is  capable  of  two  construc- 
tions, one  of  which  is  a  legal  one  and  the  other  illegal,  the 
former  will  be  preferred  and  the  instrument  held  good.^  An 
illegal  bill  or  note  cannot  be  proved  in  bankruptcy  as  a  debt.* 
Nor,  on  the  other  hand,  can  one  who  has  paid  money  on  an 
illegal  contract,  which  is  not  void  by  statutfe,  recover  the 
money  paid.'  But  an  agent,  who  has  paid  money  on  an  ille- 
gal contract  for  his  principal  at  his  request,  can  recover  from 
the  principal  the  money  paid  for  him.^ 

Where  a  note  or  bill  is  given  in  part  for  an  illegal  consid- 
eration, the  general  rule  is  that  the  whole  instrument  is  void.^ 

>  Shepherd  v.  Chester,  4  T.  R.  275;  George  v.  Stanley,  4  Taunt.  683. 

'By1efll46;  Chittyll7;  George  v.  Stanley,  4  Taunt.  683 ;  Davison  v.  Frank - 
iin,  1  B.  &  Ad.  142. 

•Hanauer  v.  Gray,  25  Ark.  850  (1869). 

•Chitty  117;  BenfieH  v.  Solomons,  19  Ves.  84;  Fitzroy  t;.  Gwillim,  1  T.  R. 
153 ;  Hijidle  v.  O'Brien,  1  Taunt,  418. 

•  Howson  17.  Hancock,  8  T.  R.  575 ;  Knowlton  v.  Spring  Company,  57  N.  Y. 
518  (1874). 

•Knight  V.  Chambers,  24  L.  J.  C.  P.  121 ;  15  C.  B.  562;  Knight  v.  Fitch,  24 
L.  J.  C.  P.  122, 15  C.  B.  500;  Rosewarne  v.  Billing,  83  L.  J.  0.  P.  55, 15  0.  B. 
(M.8.)  316  (1863). 

'  Byles  145 ;  Chitty  114 ;  1  Daniel  207 ;  1  Edwards  i  363 ;  Robinson  v.  Bland, 
2  Burr.  1077;  Scott  v.  Gilniore,  8  Taunt.  226;  Cruikshanks  v.  Rose,  5  C,  & 
P.  19 ;  Chapman  v.  Black,  2  B.  &  Aid.  588 ;  Owens  v.  Porter,  4  C.  &  P.  367 ; 
Perkins  v.  Cummings,  2  Gray  258  (1854) ;  Brigham  v.  Potter,  14  Gray  622 
(1860) ;  Carleton  v.  Woods,  28  N.  H.  290  (1854) ;  Coburn  v.  Odell,  30  lb.  540 
(l&S^) ;  Clark  v.  Ricker,  14  lb.  44  (1848) ;  Deering  v.  Chapman,  22  Me.  488 
(1843) ;  Saratoga  Bank  v.  King,  44  N.  Y.  87  (1870) ;  Widoe  v.  Webb,  20  Ohio 
St.  431  (1870) ;  Snyder  v,  Willey,  83  Mich.  483  (1876) ;  Wisner  v,  Bardwell, 
38  lb.  278  (1878) ;  Woodruff  v.  Hinman,  11  Vt.  592  (1839) ;  Wilkins  v.  Riley, 
47  Miss.  306  (1873) ;  Gotten  v.  McKenzie,  57  lb.  418  (1879) ;  Wynne  v.  Whise- 
nant,  37  Ala.  46  (1860) ;  Barnard  v.  Backhaus,  52  Wis.  593  (1881) ;  Averbeck 
V.  Hall.  14  Bush  605  (1879) ;  Everhart  v.  Puckett,  73  Ind.  409  (1881) ;  Coving- 
ion  V.  Threadgill,  88  N.  C.  186  (1883) ;  Beard  v.  Beard,  19  Cent.  L.  J.  78  (Cal. 
S.  C.  1884);  Gamble  v.  Grimes,  2  Ind.  392  (1850);  Gardner  v.  Maxey.  9  B. 
Mon.  90  (1848) ;  Hynds  v.  Havs,  25  lb.  31 ;  Hoyt  v.  Macon.  2  Col.  502  (1875) ; 
Taylor  v.  Pickett,  52  Iowa  467  (1879);  Quigley  v.  Duffey,  lb.  610;  Craig  r. 
Andrews,  7  lb.  17  (1858) ;  especially  if  the  illegal  part  is  indefinite,  Everhart 
V.  Puckett.  supra;  or  inseparable  from  the  rest,  rotts  v.  Gray,  3  Coldw.  468 
(1866).  The  Code  of  Iowa  ({  1550)  excepts  from  this  provision  "  negotiable 
paper  in  the  hands  of  holders  thereof  in  (2;ood  faith  for  valuable  considera- 
tion without  notice  of  any  illegality  in  its  inception  or  transfer."  The  legal 
part  of  the  consideration  not  being  paid  by  a  note  which  is  thus  illegal, 

VOL.  n.  I 
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This  i8  true  likewise  of  a  mortgage  given  to  secure  a  note, 
part  of  the  consideration  of  which  is  illegal.*  But  it  has 
been  held  in  England  that  if  a  payment  be  made  on  account 
of  such  indebtedness  generally,  it  may  be  appropriated  to 
satisfy  the  illegal  part,  leaving  the  balance  for  a  legal  con- 
sideration recoverable.*  And  it  seems  that  where  the  illegal 
part  of  the  consideration  can  be  distinguished  and  separated 
from  the  legal  part,  recovery  may  be  had  as  to  the  latter.* 

may  be  sued  upon  as  thouf2;h  there  were  no  note,  Pecker  v.  Kennison,  46 
N.  H.  488  (1866).  See,  too,  Lemon  v.  Qrosakopf,  22  Wis.  447  (1868) ;  Pacific 
Guano  Co.  v.  Mullen,  66  Ala.  582  (1880).  So,  payment  by  a  forged  bill  is 
no  payment,  although  neither  party  to  the  intended  payment  knew  of  the 
forgery,  Markle  v.  Hatfield,  2  Johns.  455  (1807). 

*  Brigham  v.  Potter,  14  Gray  522  (1860). 

■Byles  146;  Cruikshanks  v.  Rose,  1  M.  &  Rob.  100;  S.  C,  5  0.  &  P.  19. 
But  see,  contra^  Gammon  v.  Plaisted,  61  N.  H.  444  (1871). 

•Byles  145;  Chitty  115;  1  Daniel  207;  Scott  v.  Gilmore,  3  Taunt.  226 
CruikshankH  v.  Rose,  supra;  Warren  v.  Chapman,  105  Mdss.  87  (1870) 
Guild  V,  Belcher,  119  lb,  "2^7  (1876) ;  McGuiness  v.  Bligh,  11  R.  I.  94  (1874) 
Clopton  V.  Elkin,  49  Miss.  96  (1873).  This  has  also  been  held  in  numerous 
cases  in  Louisiana,  where  the  note  was  partly  given  for  slaves  and  avoided 
by  the  constitutional  provision,  Brou  v.  Becnel,  20  La.  An.  254  (1868) ;  S.  C, 
22  76.  189;  Burbridge  v.  Harrison,  lb.  3>7;  Wainwright  v.  Bridges,  19  lb, 
234  (1867) ;  Sandidge  v.  Sanderson,  21  lb.  757  (1869) ;  Satterfield  v.  Spurlook, 
lb.  771;  Merritt  v.  Merle,  22  lb.  257  (1870);  Herbert  v.  Chastant,  lb.  152; 
Allen  v.  Tarlton,  lb.  427;  Castille  v.  Offutt,  lb.  430;  Conrad  v.  Gallery,  lb. 
428;  Smith  v.  Mc Waters,  lb.  431 ;  Spyker  v.  Hart,  lb.  534;  Walker  v.  Ducros, 
lb.  214.  If  there  are  several  notes  each  exceeding  the  amount  of  the  illegal 
consideration,  it  has  been  held  that  the  holder  may  apply  the  defense  to 
whichever  he  may  elect  and  recover  on  the  other,  Girradine  v.  Wilson,  61 
Miss.  578  (1884). 
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I.   FAILURE  OF  CONSIDERATION. 

68a  Total  Failure— In  General. 

539.  Partial  Failure— Definitely  Ascertainable. 

540.  Indefinite — Statutes. 

541.  Failure  in  Value — Quality. 

544.  Quantity. 

545.  Title. 

546.  Warranty — Eviction. 

547.  Eviction— Fraud. 

548.  Fraudulent  Warranty. 

549.  Unsoundness  Without  Fraud—False  Repreuentationa. 

550.  Failure — By  Mistake. 

551.  Unperformed  Agreement. 

553.  Non- performance — Not  a  Failure. 

555.  Failure  after  Consideration  Received. 

§  538.  Total  Failure — In  (General. — The  original  want  of 
consideration  for  a  bill  or  note  is  not  to  be  confounded  with 
the  subsequent  failure  of  a  consideration  originally  suffi- 
cienty  although  they  are  often  treated  as  identical.  A  total 
failure  of  consideration  has  the  same  effect  upon  the  liability 
of  the  parties  as  an  original  want  of  consideration,  and  fur- 
nishes a  good  defense  between  immediate  parties  ^nd  against 
parties  with  notice,  as  well  as  against  holders  not  for  value, 
and  purchasers  after  maturity.^  This  defense  of  total  failure 
is  a  sufficient  one  at  common  law,  but  is  especially  provided 
for  in  some  States  by  statute.  In  a  suit  upon  a  renewal  note 
failure  in  the  consideration  of  the  original  note  is  available 

'ByleelSl;  Chitty91;  1  Daniel  205;  1  Edwards  {  462;  1  Parsons  203; 
Story  on  Prom.  Notes  {  187;  Jeffries  v.  Austen,  Stra.  647;  Jackson  v.  War- 
wick, 7  T.  R.  121 ;  Solly  «.  Hinde,  2  0.  <fe  M.  516 ;  S.  C,  6  C.  &  P.  316 ;  Wells 
V,  Hopkins,  5  M.  &  W.  7 ;  Starr  v.  Torrey,  2  Zab.  190  (1849).  So,  too,  in  the 
ruse  of  a  sealed  note,  Anthony  v.  Harrison,  14  Hun  198  (1878) ;  Case  v. 
Rmghton,  11  Wend.  109  (1833) ;  or  deed,  Tallmadge  v.  Wallis,  25  lb.  107 
(1840);  or  charter  party,  Johnson  v.  Miln,  14  lb,  195  (1835),  2  R.  S.  N.  Y. 
406  {  77.  Such  defense  is  provided  for  hy  statute  in  Illinois,  Gage  v.  Lewis, 
68  111.  604  (1873).  And  the  defense  of  failure  of  consideration  is  available 
on  ft  note  made  in  another  State,  Roots  v.  Merriwether,  8  Bush  397  (1871). 
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as  a  defense.^  But  in  Louisiana,  if  a  note  contain  the  words 
"without  plea  or  offset,"  failure  of  consideration  cannot  be 
set  up  as  a  defense  to  it.^  And  the  maker  of  a  note  may  be 
estopped  from  defense  of  failure  of  consideration  by  a  settle- 
ment of  accounts,  showing  a  balance  for  which  the  note  was 
given.'  And  he  may  waive  such  defense  by  giving  a  new 
note  to  a  subsequent  holder  to  take  up  the  disputed  note, 
upon  the  strength  of  the  original  payee's  promise  to  make 
good  the  original  consideration.*  But  the  putting  of  a  mem- 
orandum on  a  note  to  the  effect  that  it  was  given  for  part  of 
the  purchase- money  of  a  piece  of  land  is  not  equivalent  to  a 
notice  of  the  failure  of  the  consideration,  and  will  not  put 
the  purchaser  upon  inquiry  as  to  the  consideration.*  In  some 
cases  the  most  effective  relief  possible  to  a  maker  for  loss  or 
liability  to  loss  by  failure  of  consideration  lies  in  equity,  but 
if  the  amount  of  such  failure  is  unliquidated  and  cannot  be 
computed,  a  bill  in  equity  will  not  lie  in  such  case  for  an 
injunction  and  accounting."  Wher^  there  are  several  notes 
and  the  whole  amount  of  failure  is  less  than  the  aggregate 
of  the  notes,  it  is  a  defense  only  so  far  as  may  be  necessary.^ 

§539.  Partial  Failure — ^Definitely  Ascertainable. — Whether 
a  partial  failure  of  consideration  can  be  set  up  in  defense  to 
a  bill  or  note,  and  under  what  circumstances,  has  been  ques- 
tioned both  in  England  and  in  the  United  States.  It  may 
be  stated,  however,  as  a  general  rule,  that  a  partial  failure 
of  consideration  is  a  sufficient  defense  pro  tanto  to  a  bill  or 

^Hooker  v.  Hubbard,  102  Mass.  239  (1869) ;  S.  C,  97  lb.  176;  Common- 
wealth Ins.  Co.  V,  Whitney,  1  Mete.  21  (1840). 

•Grand  Gulf  v.  Stan  borough,  1  La.  An.  261  (1846). 

•Carruth  v.  Carter,  26  La.  An.  331  (1874). 

•Griffith  V.  Trabue,  11  Heisk.  645  (1872).  But  where  several  notes  provide 
for  a  forfeiture  of  a  certain  agreement  at  the  holder's  option  on  any  default, 
a  new  note  taken  on  part  payment  of  one  note  for  the  balance  due  on  it  is 
no  waiver  of  a  subsequent  default  and  the  forfeiture  constitutes  a  failure  of 
consideration  of  the  later  notes,  Montelius  v.  Wood,  56  Iowa  254  (1881). 

•Hennebury  v,  Monse,  56  III.  394  (1870). 

•Byles  133;  Glennie  v.  Irari,  3  Y.  <fe  C.  436. 

*  Hansford  v.  Mills,  9  Port.  509  (1839),  and  if  the  notes  are  not  negotiable 
and  have  been  transferred  it  should  be  confined  to  that  which  was  trans* 
ferred  last,  Ellison  v.  McCuUough,  2  Rich.  170  (1845). 


INDEFINITE   PARTIAL   FAILURE.  133 

note.^     This  rule  was  formerly  limited  in  its  operation  to 

cases  of  failure  where  the  amount  was  definite  and  could  be 

ascertained  by  computation.^     Partial  failure  may  consist  in 

the  bad  quality  of  the  goods  for  the  purchase  of  which  the 

note  is  given  ;*  or  in  the  fact  that  part  of  a  debt  for  which 

the  note  was  made  was  the  debt  of  a  firm  contracted  before  the 

maker  of  the  note  became  a  member  of  it,  the  balance  of  the 

note  being  for  his  own  debt;^  or  that  a  slave  purchased  with 

the  note  was  subject  to  a  paramount  title  in  a  third  person, 

which  was  subsequently  bought  by  the  maker  of  the  note  for 

his  own  protection  ;^  or  that  an  agreement  for  which  a  note 

was  given  has  been  only  partially  performed.* 

§  540.  Indefinite  Partial  Failure — Statutes. — It  has  been 
held,  however,  that,  in  the  absence  of  statutory  provision,  a 
partial  failure  of  consideration,  whether  of  definite  or  in- 
definite amount,  constitutes  no  defense  to  a  bill  or  note.''  Thus, 
a  note  given  for  land,  it  was  held,  could  not  be  contested  on 
the  ground  of  partial  failure  in  the  title,  but  the  purchaser 

*Byle8 132 ;  Chitty  86 ;  1  Daniel  207 :  1  Parsons  203 ;  Story  on  Prom.  Notes 
J  187;  1  Edwards  }  469:  Darnall  v  Williams,  2  Stark.  166;  Jeffries  v.  Austen, 
Stra.  647;  Peden  v.  Moore,  1  Stew.  &  P.  71  (1831) ;  Gamble  v.  Grimes,  2  Ind. 
392  (1850);  Morgan  t;.  Fallenstein.  27  III.  31  (1861);  Petillo  v.  Hopson,  23 
Ark.  196  (1861) ;  Sawyer  v.  Chambers,  44  Barb.  42  (1865) ;  Black  v.  Ridgway, 
131  M»is8.  80  (1881) ;  Wyckoff  v.  Runyon,  4  Vroom  107  (1868),  overruling  m 
New  Jersey  such  cases  as  established  a  contrary  **  course  of  practice."  But 
a  partial  failure  will  not  sustain  an  averment  of  total  failure,  Burnap  v. 
Cook,  32  111.  168  (1863). 

•aiitty  91 ;  Story  on  Prom.  Notes  {  187 ;  Day  t».  Nix,  9  Moore  169.  Bat  it 
is  no  defense  that  the  article  purchased  was  of  less  value  than  was  antici- 
pated, lb. 

'Nations  v.  Thomas,  25  Tex.  221  (1860). 

*  Guild  V.  Belcher,  119  Mass.  257  (1876),  the  defense  in  this  case  being 
made  against  the  payee  of  the  note. 

*  Moore  v.  Lanhan,  3  Hill  (S.  C.)  299  (1837) ;  Smith  v.  Ackerman,  5  Blackf. 
541  (1841);  Edwards  v.  Porter,  2  Coldwell  42  (1865). 

•Stacy  V.  Kemp.  97  Mass.  166  (1867);  Harrington  v.  Stratton.  22  Pick. 
610;  Burnett  v.  Smith, 4  Gray  50;  Holzworth  v.  Koch,  26  Ohio  St.  33  (1875) ; 
Piirkett  V.  Gregory,  3  111.  44  (1839) ;  Bar  v.  Baker,  9  Mo.  84()  (1846) :  Griffey 
V,  Payne,  1  Morris  68  (1840) ;  Coburn  v.  Ware,  30  Me.  202  (1849) ;  Francis  v. 
Miller,  8  Md.  274  (1855) ;  Payne  r.  Cutler,  13  Wend.  605  (1835) ;  Spalding  v. 
Vandercook,  2  Wend.  431  (1829). 

'Fletcher  v.  Chase,  16  N.  H.  38  (1844) ;  Drew  v.  Towle,  27  lb,  455  (1853) ; 
Stone  V.  Peake,  16  Vt.  218  (1844);  Foster  v.  Phalev,  35  lb,  303;  Burton  v. 
Schermerhorn,  21  lb.  289  (1849);  Evans  v.  Williamson,  79  N.  0.  86  (1878) ; 
Washburn  v.  Ficot,  3  Dev.  390  (1832);  Jordan  v.  Jordan,  Dudley  181  (Ga. 
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was  left  to  his  remedy  on  the  covenants  in  his  deed.^  And 
where  a  note  has  been  given^  \n  payment  for  land,  the  exist- 
ence of  a  mortgage  was  held  to  constitute  ho  defense  by  way 
of  failure  of  consideration,  the  presumption  being  that  the 
equity  of  redemption  conveyed  was  a  thing  of  some  value.* 
And  this  has  been  held,  to  be  the  case,  at  suit  of  an  indorsee 
after  maturity,  even  where  the  mortgage  exceeded  the  value 
of  the  land.'  In  like  manner,  a  judgment  lien  upon  the 
land  sold  has  been  held  to  constitute  no  defense  as  a  partial 
failure  of  the  consideration  of  the  purchase-money  note.* 
So,  if  a  notiB  be  given  for  land,  the  failure  of  title  to  a  part 
of  the  land  has  been  held  to  be  no  defense  to  the  note.^  And 
it  has  been  held,  in  Pennsylvania,  that  the  evidence  of  a  par- 
tial failure  in  the  consideration  of  a  note  given  for  goods  pur- 
chased, even  though  a  part  of  the  goods  have  been  returned, 
will  not  throw  upon  thiB  holder  the  burden  of  proving  him- 
self to  be  a  bona  fide  holder  for  value.* 

The  rule  formerly  prevailing  in  England,  and  to  some  ex- 
tent in  the  United  States,  did  not  permit  an  indefinite  and 
unliquidated  partial  failure  of  consideration  to  be  set  up  in 
defense  to  a  negotiable  instrument;^  although  such  a  defense 
could  be  set  up  in  action  of  assumpsit  on  contracts  which 
were  not  negotiable.*     And  in  obedience  to  this  rule  it  has 

>Drew  V.  Towle,  27  N.  H.  455  (1853) ;  Chase  v.  Weston,  12  J6.  413  (1841). 
But  in  Rurasey  v.  Sargent,  21  N.  H.  397  (1850),  the  defendant  was  allowed  to 
set  off  partial  failure  in  personal  property  sold  for  the  note  with  a  warranty. 
See,  too,  Knapp  v.  Lee,  3  Pick.  452;  Taft  v.  Montague,  14  Mass.  285;  McAl- 
ister  V.  Reab,  4  Wend.  492. 

•Greenleaf  v.  Cook,  2  Wheat.  13  (1817).  So,  too,  in  a  similar  case  where 
the  land  has  been  conveyed  with  covenant  of  warranty,  Chase  v,  Weston,  12 
N.  H.  413  (1841). 

» Jenness  v.  Parker,  24  Me.  289  (1844) ;  Thompson  v,  Mansfield.  43  Me.  490 
(1857) ;  Reese  v.  Gordon,  19  Cal.  147  (1861) ;  Smith  v.  Ackerman,  5  Blackf. 
541  (1841);  Lattin  v.  Vail,  17  Wend.  188  (1837). 

♦Martin  v.  Foreman,  18  Ark.  249  (1856). 

^1  Parsons  210;  Morrison  v.  Jewell.  34  Me.  146  (1852). 

•Dingman  v,  Amsink,  77  Penna.  St.  114  (1874);  Albrecht  v.  Strimpler,  7 
lb.  476  (1848) ;  Knight  v,  Pugh,  4  Watts  &  S.  445;  Brown  v.  Street,  6  lb,  221, 

'Chitty  92 ;  1  Parsons  207 ;  1  Daniel  207 ;  Morgan  v.  Richardson,  1  Cam  ph. 
40  n.;  Tye  v.  Gwynne,  2  lb.  346;  Allen  v.  Bank  of  United  States,  Spenc,  621 
(1846) ;  Walker  v.  Smith,  2  Vt.  539  (1830) ;  Hinton  v.  Scott,  Dudley  245  (Ga. 
1833). 

^Chapel  V.  Hickes,  2  Cr.  &  M.  214;  Poulton  v,  Lattimore,  9  B.  <fe  C.  259; 
Newton  v.  Forster,  11  M.  &  W.  772;  Gregory  v.  Mack,  3  Hill  380;  Bowker 
V.  Randies,  2  Vroom  335  (1865). 
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been  held  that  unliquidated  damages  due  to  a  fraudulent  rep- 
resentation as  to  the  quantity  of  land  sold  cannot  be  set  up 
in  defense  to  a  note  given  for  the  land.^    And  the  same  rule 
has  been  applied  to  a  surety,  not  permitting  him  to  set  up  an 
indefinite  partial  failure  of  consideration  between  the  origi- 
nal principal  parties.* 

In  many  of  the  States,  where  this  rule  was  originally  fol- 
lowed, it  has  been  changed  by  statute  so  as  to  permit  the 
defense  of  partial  failure.^  In  Vermont,  the  statute  passed 
for  this  purpose  in  1867  applies  only  to  defense  in  action 
between  the  original  parties  to  the  instrument  ;'^  and  creates 
no  defense  to  a  bill  or  note  in  the  hands  of  an  indorsee, 
although  he  knew  of  the  original  consideration.' 

§  541.  Failure  in  Value — Quality. — ^The  most  common  in- 
stances of  failure  in  consideration  occur  where  the  thing 
received  proves  of  less  value  than  the  consideration  called 
for,  or  where  the  amount  of  money  constituting  the  consid- 
eration is  insufficient.  Thus,  if  a  note  be  given  for  a  debt 
due  for  money  loaned,  and  be  made  for  too  large  an  amount, 
there  is  a  failure  pro  tantOy  which  constitutes  a  good  defense 
between  the  parties  •  themselves.*  So,  if  it  be  given  as  col- 
lateral for  a  loan,  there  is  a  failure  of  consideration  so  far  as 
it  exceeds  the  amount  due  on  the  loan.''  But  it  has  been 
held  that  where  several  notes  have  been  given  for  a  balance 
due  on  the  settlement  of  an  account,  and  the  balance  has 
been  made  too  large,  this  excess  in  the  aggregate  amount  of 

^Drew  V,  Towle,  27  N.  H.  412  (1853). 

'Briggs  V.  Boyd,  37  Vt.  634  (1865) ;  Richardson  v.  San-born,  33  lb.  75  (1860) ; 
Burton  v.  Schermerhom,  21  lb,  289;  Harrington  v.  Lee,  33  lb.  249  (1860). 

•Cdlorado  (1877  G.  L.  p.  112  i  97);  Florida  (1850  P.  L.  125;  MrClellan'8 
Dig.  1881  p.  833);  Stafford  v.  Anders,  a  Fla.  38  (1858);  Georgia  (1873  Code 
{  3471) ;  Simmons  v.  Blackman,  14  Ga.  318  (1853) ;  lUinois  (1880  R.  S.  p.  727 
{9);  Indiana  (2  Davis  R.  S.  1876  p.  76  {  81);  Iowa  (McClain's  Stats.  2 
2114);  New  Hampshire  (1878  G.  L.  509  i  13);  Texas  (1879  R.  S.  p.  47  Art. 
2f2) ;  Williams  v.  Warnell,  28  Tex.  610  (1866). 

*Farrar  v.  Freeman,  44  Vt.  63  (1871) ;  Act  1880  R.  L.  J  911. 

•Thrall  v,  Horton,  44  Vt.  386  (1872). 

•McCord  V.  Crooker,  83  111.  556  (1876) ;  Whitacre  v.  Culver,  9  Minn.  295 
(1864). 

'Exchange  Bank  v.  Butner,  60  Ga.  654  (1878). 
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the  notes  cannot  be  set  up  as  a  failure  of  consideration  in 
defense  to  any  one  note,  even  at  suit  of  the  payee.^  On 
the  other  hand,  where  a  note  has  been  given  for  borrowed 
money  and  part  of  the  amount  borrowed  is  a  forged  bank 
bill,  this  has  been  allowed  as  a  defense  in  equity  to  the 
extent  of  the  bill  forged.' 

In  general  it  may  be  laid  down  as  the  rule  of  the  common 
lawy  that  a  mere  defect  in  the  price,  quality  or  amount  of 
property  making  up  the  consideration  of  a  bill  or  note  is  no 
failure  of  consideration  and  cannot  be  set  up  as  a  defense;' 
even  though  the  goods  sold  were  to  be  "  of  good  quality  and 
moderate  price  "  and  proved  to  be  worth  less  than  was  agreed 
on.*  80,  if  the  goods  for  which  the  note  is  given  are  partly 
worthless,  this,  in  the  absence  of  fraud,  has  been  held  to  be 
no  defense  even  at  suit  of  the  payee.*  And  the  worthlessness 
of  the  consideration,  it  is  said,  must  be  absolute  and  entire, 
in  order  to  constitute  a  failure.*  So,  that  where  a  note  was 
given  on  an  exchange  of  horses  for  a  difference  in  value  be- 
tween them,  the  fact  that  there  was  no  such  actual  difference 
was  held  to  be  no  defense  to  the  note.''  The  unsoundness  of 
the  goods  sold,  where  the  contract  has  not  been  riescinded 
nor  the  goods  returned  to  the  seller,  is  no  defense.®     And 


>Leighton  v.  Grant,  20  Minn.  345  (1874). 
•Key  V.  Knott,  9  Gill  &  J.  342  (1837). 


'Byles  133;  1  Parsons  205;  Morgan  v.  Richardson,  7  East  482  n.;  Tye  v. 
Gwy nne,  2  Campb.  346 ;  Obbard  v.  Betham.  M.  A  M.  483 ;  Warwick  v.  Nairn, 
10  Exch.  762;  Trickey  v.  Larne,  6  M.  A  W.  278. 

*Obbard  v.  Betham,  Mood.  &  M.  483;  Gray  v  Cox,  4  B.  A  C.  108;  Laing 
V.  Fidgeon,  6  Taunt.  108 ;  S.  C.  4  Campb.  169 ;  Jones  v.  Bright,  5  Bing.  olW  ; 
8.  C,  3  M.  &  P.  155.  Per  Lord  Tenterden,  C.  J.,  in  Obbard  v.  Betham,  supra  : 
**If  the  consideration  fails  partially,  as  by  the  inferiority  of  the  article  fur- 
nished to  that  ordered,  the  buyer  mu'<t  neck  his  remedy  by  a  cross  action. 
The  warranty  relied  on  in  this  case  makes  no  difference." 

*  O'Neal  V,  Bacon,  1  Houst.  215  (1856). 

•Johnson  v.  Titus,  2  Hill  606  (1842).  Thus  a  note  given  for  a  supposed 
slave  who  is  actually  a  freeman  cannot  be  enforced  by  the  payee,  Livingston 
V.  Bain,  10  Wend.  384  (1833).  But  even  where  the  consideration  received 
for  a  mortgage  was  a  worthless  note,  it  was  held  to  be  no  defense  on  the 
mortgagor's  part,  he  having  disposed  of  the  note  without  suffering  any  loss, 
Orchard  v.  Hughes,  1  Wall.  73  (1863). 

'Beninger  v.  Corwin,  4  Zab.  257  (1854).  This  case  is  virtually  overruled 
by  Wyckoff  v.  Runyon,  4  Vroom  107. 

•Chitty  92;  Morgan  v.  Richardson,  1  Campb.  40  n.,  7  East  482. 
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even  where  a  horse  for  which  the  note  was  given  was  re- 
turned within  a  week  afler  the  sale,  on  a  parol  agreement  for 
the  return  of  the  horse  and  the  note  if  the  buyer  should  be 
dissatisfied,  this  is  no  failure  of  consideration  and  constitutes 
no  defense  to  a  note  absolute  in  its  terms.^  So,  if  the  un- 
soundness of  the  article  sold  is  partial  and  unliquidated  in 
amount,  it  is  no  defense.*  And  where  a  note  has  been  given 
for  the  purchase  of  an  article  of  no  value,  and  afterward 
paid  with  full  knowledge  of  that  fact,  the  money  paid  cannot 
be  recovered  by  the  maker.'  But  it  has  been  held  that  where 
a  bill  given  for  machinery  which  proved  defective,  was  paid 
by  the  acceptor  before  its  maturity,  this  payment  will  be  no 
bar  to  a  defense  on  the  maker's  part  by  reason  of  the  defect.^ 

§  642.  On  the  other  hand,  where  the  goods  for  which  a 
note  is  given  prove  to  be  of  no  value  whatever,  this  is  a 
failure  of  consideration  which  constitutes  a  good  defense;^ 
and  such  defense  may  be  shown  under  the  general  issue.' 
So,  if  a  note  is  given  for  the  purchase  of  a  slave,  who  was 
then  mortally  sick  and  died  soon  after,  this  constitutes  a 
failure  of  consideration,  and  is  a  bar  to  an  action  by  the 
payee  against  the  maker's  assignee.^  If,  on  the  other  hand, 
a  note  is  given  for  property  to  be  inspected  by  the  buyer, 
both  parties  agreeing  to  be  bound  by  the  inspection,  the 
buyer  cannot  afterwards  set  up  the  worthlessness  of  the 
property  in  defense.® 

If  the  thing  sold  is  perfectly  valueless  for  the  purpose  for 
which  it  was  sold,  this  has  been  held  to  constitute  a  total 

'Allen  V.  Furbish,  4  Gray  ^4  (1855). 

'Richardson  v.  Sanborn,  83  Vt  75  (1860) ;  Nichols  v.  Hunton,  45  N.  H. 
470  (1864). 

■Matthews  v.  Smith,  67  N.  C.  374  (1872). 

*Sterk  V.  Alford,  49  Tex.  260  (1878). 

'Crocker  v.  Crane.  21  Wend.  211  (1889) ;  French  v,  Gordon,  10  Kans.  870 
(1872).  In  the  case  of  Crocker  v.  Crane,  supra,  a  check  was  given  for  stock 
issued  by  commissioners  not  lawfully  orfi^anized  and  it  was  held  to  be  void 
in  the  payee's  hands.    See,  too,  Spies  v.  Roberts,  18  Jones  <&  S.  301  (1884). 

•Payne  v.  Cutler,  13  Wend.  605  (1835). 

^Bogers  V.  McKnight,  4  J.  J.  Marsh.  154  (1830) ;  Ferguson  v,  Oliver,  8  Sm. 
A  M.  332  (iai7). 

•Wiggins  V,  Cleghorn,  61  Ga.  364  (1878). 
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failure  of  consideration,  although  the  property  may  still 
have  some  value  for  other  purposes.*  And  it  has  been  held 
in  a  recent  case  in  England  that  where  a  note  is  given  for 
goods  to  be  delivered,  which  are  rendered  of  no  use  by  a 
failure  to  deliver  the  entire  quantity  contracted  for,  the  con- 
sideration of  the  note  fails,  and  the  failure  can  be  set  up  in 
defense,  except  at  suit  of  a  bona  fide  holder  for  value.*^ 
Where,  however,  a  note  has  been  given  for  land  purchased 
at  a  valuation  made  in  depreciated  or  unlawful  currency,  its 
failure  to  reach  this  estimate  is  no  failure  of  consideration 
for  the  note.* 

§  543.  And  if  an  article,  sold  without  a  warranty,  proves 
not  to  be  genuine  but  still  has  some  value,  in  the  absence 
of  fraud  on  the  part  of  the  seller  the  want  of  genuineness  in 
the  article  is  no  failure  of  consideration.*  Where  a  note  is 
given  for  a  patent  which  proves  worthless,  this  has  been  held 
to  be  a  failure,  making  a  good  defense  between  the  original 
parties.*  And  if  it  has  been  given  for  a  mill  with  the  ex- 
clusive use  of  a  patent  which  proved  to  be  void,  this  is  a 
partial  failure.*  So,  if  given  for  a  right  to  sell  a  machine 
constructed  under  a  worthless  patent,  there  is  a  failure;^  or 
if  given  for  a  void  patent  and  for  patented  goods  which  are 
worthless  except  for  the  patent.® 

Again,  if  a  note  be  given  on  a  dissolution  of  partnership 
for  a  share  of  the  partnership  assets  at  their  face  value,  and 
a  part  of  such  assets  afterward  prove  to  be  worthless,  there 
is  a  failure  pro  tanto,  which  can  be  set  up  in  defense  to  the 
note  without  the  need  of  a  bill  in  equity  for  a  partnership 

*Barr  v.  Baker,  9  Mo.  840  (1846). 

•Agra,  Ac,  Bank  v.  Leighton,  L.  R.  2  Exch.  56  (1866). 

•Crosby  v.  Tucker,  21  La.  An.  512  (1869). 

*  Welsh  V.  Carter,  1  Wend.  185  (1828) ;  Rudderow  t;.  Huntington,  3  Sandf. 
252  (1849). 

*CIough  V.  Patrick,  37  Vt.  421  (1865);  Bierce  v.  Stocking,  11  Gray  174 
(1858).  But  see,  contra,  Wilson  v.  Hentges,  26  Minn.  288  (1879).  And  it  i» 
no  defense  that  the  invention  was  of  less  value  than  expected,  Day  v.  Nix» 
9  Moore  159. 

•Earl  v.  Page,  6  N.  H,  477  (1834). 

'Cragin  v.  Fowler,  34  Vt.  326  (1861). 

•  1  Parsons  206 ;  1  Daniel  207. 
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settlement.^  So,  if  a  note  be  given  for  the  stock  of  a  pro- 
jected railroad  which  is  watered  and  of  no  value,  there  is  a 
failure  of  consideration.*  So,  if  a  note  be  given  for  a  con- 
tract for  the  sale  of  property  which  is  afterward  rescinded  ;* 
or  for  goods  purchased  on  the  receipt  of  a  bill  of  lading,  and 
the  contract  is  altered  in  the  bill  of  lading,  the  fact  of  such 
alteration  being  a  question  for  the  jury.*  So,  if  a  note  be  given 
on  a  contract  of  partnership  for  capital  in  the  partnership, 
and  the  contract  prove  worthless  and  there  be  no  perform- 
ance, there  will  be  a  failure  in  whole  or  part.*  So,  if  a  note 
be  bequeathed  to  a  person  named  as  executor  in  the  will  for 
his  services  as  such  executor,  his  death  before  that  of  the 
testator  will  constitute  a  failure  of  consideration  of  the  note.* 
But  if  a  note  be  given  to  a  member  of  a  firm  for  the  purchase 
of  his  interest  in  it,  the  refusal  of  the  other  members  to  ad- 
mit the  purchaser  into  the  firm  will  constitute  no  failure  of 
consideration  for  the  note.'' 

§  544.  Failure  in  Quantity. — Failure  in  whole  or  part 
sometimes  occurs  in  respect  to  the  quantity  of  property  sold. 
Thus,  it  has  been  held  that  where  a  note  was  given  for 
the  conveyance  of  twenty-six  acres  of  land  and  the  land 
contained  only  twenty-five  acres,  there  was  a  partial  failure 
of  consideration.^  So,  if  the  quantity  be  warranted  fraudu- 
lently in  the  deed.'  But  if  a  note  be  given  for  a  contract 
for  land  erroneously  supposed  to  include  a  lot  not  conveyed, 
and  there  be  no  rescission  of  the  contract,  this  will  not  consti- 
tute a  failure.^^    On  the  other  hand,  it  has  been  held  that  if  a 

'Bethel  V.  Franklin,  57  Mo.  466  (1874). 

'Merrill  v.  Gamble.  46  Iowa  615  (1877). 

'Chitty95;  1  Parsons  204;  Lewis  v.  Co8grove,2Taunt,  2;  Ledger  v.  Ewer, 
Peake  216;  Hallett  v,  Dewis,  1  Moo.  <&  P.  79. 

'Hamraett  v.  Barnard,  1  Hun  198  (1874). 

*  Ledger  v.  Ewer,  Peake  216. 

•Solly  V.  Hinde,  2  C.  &  M.  516;  8.  C,  6  C.  &  P.  816;  Wellfl  v.  Hopkina,  5 
M.  &  W.  9. 

'  Varnum  v.  Mauro,  2  Cranch  C.  C.  425  (1828). 

•Hamilton  v.  Conyers,  28  Ga.  276  (1859). 

•Gaiildin  v.  Shehee,  20  Ga.  531  (1856). 

"•Lough  V.  Bragg,  18  Minn.  121  (1871). 
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note  be  given  for  one-half  of  an  inherited  estate,  conveyed 
under  a  mistaken  belief  that  the  vendor  was  entitled  to  such 
share,  when  in  reality  he  was  only  entitled  to  one-quarter  of 
the  estate,  there  will  be  a  partial  failure  of  consideration.^ 

§  545.  Failure  in  Title. — Failure  of  consideration  is  often 
due  to  want  of  title  in  the  vendor  to  property  sold,  for  which 
the  bill  or  note  is  given.  Total  want  of  title  constitutes  a 
total  failure  of  consideration  ;*  whether  the  defect  be  due  to 
the  seller's  want  of  authority  to  sell  ;•  or  to  his  incapacity 
by  reason  of  infancy,  &c.;*  or  to  his  own  want  of  title.  And 
if  the  note  given  for  the  property  matures  before  the  buyer 
is  entitled  to  his  deed,  the  failure  of  title  is  nevertheless  a 
good  defense  to  the  note.*  If  a  note  be  given  for  the  pur- 
chase of  land,  and  the  purchaser  pay  off  a  judgment,  which 
was  recovered  before  the  conveyance  and  constituted  an  in- 
cumbrance on  the  land,  there  is  a  failure  of  consideration 
pro  tanto.^  And  it  has  been  held,  and  this  seems  to  be  the 
better  opinion,  that  an  eviction  is  not  necessary  in  case  of 
failure  of  title,  in  order  to  make  the  defense  available.^  So, 
if  a  note  be  given  for  a  patent  right,  the  previous  sale  of  the 

>Marlow  v.  King,  17  Tex.  177  (1856). 

'Scudder  v.  Andrews,  2  McLean  464  (1841) ;  Heaton  v,  Myers,  4  Col.  59 
(1878);  Wright  v.  McDonald,  44  Ga.  452  (1871);  Curtis  v.  Clark,  33  Mass. 
509  (1882).  But  a  prospective  failure  of  title  on  an  unperformed  agreement 
for  sale  of  land  is  no  defense  to  a  note  given  for  it,  Wiley  v.  Howard,  15  Ind. 
159  (1860).  So,  a  partial  failure  of  title  is  no  defense,  Hodgdon  v.  Oolder, 
75  Me.  293  (1883).  But  see,  contra^  in  Indiana  notwithstanding  that  the 
deed  was  for  a  married  woman's  property  and  her  covenants  of  title  were 
not  binding  on  her,  Beal  v.  Beal,  79  Ind.  280  (1881). 

'  Bliss  v.  Clark,  88  Mass.  60  (1860) ;  Campbell  v.  Brown,  6  How.  106  (Miss. 
1842).  This  is  plainly  the  case  where  a  note  was  given  for  land  conveyed 
by  an  attorney  acting  under  a  forged  power  of  attorney  for  a  pretQuded 
owner,  Wheeler  v.  Standley,  50  Mo.  509  (1872). 

*  Stewart  v.  Insall,  9  Tex.  397  (1853).  But  it  is  not  a  failure  of  title  thai 
the  title  is  incomplete  at  the  time  of  the  maturity  of  the  note,  Spiller  «. 
Westlake,  2  B.  &  Ad.  155. 

'Garrett  v,  Crosson,  32  Penna.  St.  373  (1859). 

•Holman  v.  Creagmiles,  14  Ind.  177  (1860);  Doremus  v.  Bond,  8  BlackC 
368  (1847).  So,  as  to  an  outstanding  dower  right,  Zebley  v.  Sears,  38  Iowa 
507  (1874).  And  in  Indiana  such  failure  may  he  set  up  against  any  holder, 
Holman  v.  Creagmiles,  «iipra;  Doremus  v.  Bond,  fapra.  But  an  unneces- 
sary surrender  of  possession  without  legal  proceedings  will  not  constitute  a 
failure  of  title,  First  National  Bank  ».  How,  1  Mont.  604  (1872). 

'Sumter  v.  Welsh,  1  Brev.  539  (1805).  Cbnira,  Wilson  v.  Jordan,  3  Stew. 
A  P.  92(1832). 
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Bame  right  fop^the  same  territory  constitutes  a  failure  of  con- 
^deratioii  for  the  note.*    So,  if  a  note  be  given  for  stock  sold 
by  the  payee,  which  was  not  his  property."    So,  if  a  note  be 
given  for  property  purchased  pending  an  attachment  suit 
and  garDishee  proceeding,  with  a  verbal  agreement  tbat  any 
judgment  recovered  against  the  garnishee  may  be  deducted 
from  the  amount  of  the  note,  such  judgment  afterward  recov- 
ered will  constitute  a  failure  of  consideration  pro  tanto? 

But,  if  a  note  be  given  for  the  purchase  of  a  slave  after 
the  emancipation  proclamation,  it  has  been  held  that  this 
constitutes  no  failure,  if  there  be  no  actual  emancipation/ 
Again,  if  a  note  be  given  for  land  purchased  at  an  adminis- 
trator's sale,  which  has  been  confirmed  by  the  court,  the  mere 
want  of  a  deed  for  the  land  is  no  failure  of  consideration  un- 
less the  title  prove  defective/  Nor,  in  such  case,  is  irregu- 
larity in  the  administrator's  proceedings  a  defense.*  Nor  is 
it  a  defense  that  the  deed  of  the  land  for  which  the  note  was 
given  was  inoperative  in  law  for  want  of  a  seal,  the  title 
passing  in  equity.^  And  if  the  note  be  given  merely  for  an 
agreement  to  convey  all  the  payee's  right  and  title  to  a  piece 
of  land,  his  want  of  title  will  not  constitute  a  failure  of  con- 
sideration in  the  absence  of  fraud.'  So,  in  the  case  of  a  note 
given  for  a  pre-emption  right  to  land,  the  fact  that  this  right 
is  rendered  of  no  value  by  an  adverse  title  constitutes  no 
failure/ 

§  646.   Failure  of  Title — Warranty — ^Eviction. — ^The  fact 
that  land  for  which  a  note  is  given  is  conveyed  with  cove- 

>  Morrow  v.  Brown,  31  Ind.  378  (1869). 

'Rock  V.  Nichols,  3  Allen  842  (1862). 

'Peterson  v.  Johnson,  22  W\n,  21  (1867);  and  parol  evidence  is  admissi- 
ble to  prove  such  agreement,  76. 

^Blease  v.  Pratt,  3  So.  Car.  513  (1872):  McElvain  v.  Madd,  44  Ala.  48 
(1870). 

•Bock  p.  Heald,  27  Tex.  523  (1864). 

•Lee  V.  White,  4  Stew,  &  P.  178  (1833). 

^Brinkley  v.  Bethel,  9  Heisk.  786  (1872). 

•Kemey  v,  Gardner,  27  III.  162  (1862) ;  Condrey  «.  West,  11 16. 146  (1849) ; 
Owings  tr.  Thompson,  4  lb.  5()2  (1842). 

•Ferguson  «.  McCain,  23  Ark.  210  (1861). 
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nants  of  warranty  has  been  held  not  to  affect  the  question 
of  failure  of  consideration  by  reason  of  want  of  title/  or 
partial  failure  by  reason  of  incumbrances  on  the  land.*  On 
the  other  hand,  if  a  note  be  given  for  the  purchase  of  land 
with  an  agreement  on  the  payee's  part  to  indemnify  the 
buyer  against  an  outstanding  dower  right  of  his  wife,  the 
non-performance  of  this  agreement  constitutes  no  defense  to 
the  note.'  It  is,  however,  a  good  defense  to  a  note  given  for 
the  purchase  of  property,  that  the  contract  of  sale  falsely 
represented  the  vendor  to  be  possessed  and  seized  in  fee  of 
the  property.* 

Where  a  note  has  been  given  for  the  purchase  of  land  sold 
with  a  warranty,  the  failure  of  title  accompanied  by  dispos- 
session of  the  purchaser  is  a  failure  of  consideration  of  the 
note.*  But  if  the  title  failed  after  two  years'  occupancy,  the 
failure  would  be  only  partial  and  therefore  until  recently  no 
defense  in  Vermont.'  So,  if  a  note  be  given  for  machinery 
purchased  and  part  of  it  is  afterwards  sold  under  a  prior 
attachment,  there  is  a  partial  failure  of  consideration^  So, 
if  it  is  given  for  land  and  the  land  is  afterwards  sold  to 
satisfy  am  incumbrance  against  the  vendor,  this  is  a  failure 
of  consideration.®  So,  if  a  note  is  given  for  land  sold  with 
a  covenant  of  warranty,  and  a  mortgage  incumbrance  greater 
than  the  amount  of  the  note  is  afterwards  discharged  by  the 
purchaser,  the  vendor  being  insolvent.*    So,  if  a  note  be  given 

>  1  Edwards  J  462;  1  Parsons  210;  Cook  v.  Mix.  11  Conn.  432  (1836) ;  Fris- 
bee  V.  Hofnagle,  11  Johns.  60  (1814).  But  a  different  rule  is  followed,  it 
seems,  in  Misnissippi,  if  the  covenantor  is  solvent,  Guice  v.  Sellers,  43  Miss.  52 
( 1870).  And  see,  as  to  a  like  sale  of  personal  property,  Linton  v.  Porter,  31 
III.  li»7  (1863). 

*Schuchmann  v.  Knoebel,  27  III.  175  (1862) ;  McHenry  v.  Yokum,  lb.  160. 
But  see,  contra,  Hassams  v.  Dompier,  28  Vt.  32  (1855). 

•Billa  v.  Hecklebrath,  23  Ind.  71  (1864), 

*Coburn  v  Haley,  57  Me.  346  (1869) ;  Stone  v,  Fowle,  22  Pick.  166  (1839). 

*Rice  V.  Goddard.  14  Pick.  293  (1833). 

•Foster  v.  Phaley,  35  Vt.  303 ;  unless  indeed  the  occupancy  had  been  ren- 
dered valueless  by  necessary  repairs  equal  to  it  in  value,  lb.  So,  if  the 
failure  of  title  occurs  after  the  property  had  passed  into  the  maker's  poesefl- 
sion  and  been  destroyed  by  fire,  Horton  v.  Arnold,  11  Wis.  212  (1864). 

'Riddle  r.  Gage,  37  N,  H.  519  (1859). 

'Lapene  v.  Delaporte,  27  La.  An.  252  (1875). 

•Miller  v.  Gibbs,  29  Ind.  228  (1867). 
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for  the  purcbase-money  of  land  which  is  afterward  paid  in 

open  court  to  a  third  party.*     But,  where  a  note  is  given  for 

land  purchased  with  a  warranty  and  an  existing  incumbrance 

18  afterwards  bought  in  by  the  purchaser  at  less  than  its  face 

value,  only  the  amount  actually  paid  by  him  can  be  set  up  in 

defense  to  the  note.* 

Where,  however,  a  note  is  given  for  a  deed  of  land  con- 
taining a  covenant  against  incumbrances,  a  breach  of  the 
covenant,  without  accompanying  damage  by  payment  of  the 
incumbrances,  is  no  defense  to  the  note.'  And  where  A.,  in'' 
consideration  of  a  contract  for  indemnity  against  certain 
debts,  quit-claims  a  piece  of  land  to  his  co-tenant,  who  con- 
veys it  to  B.,  and  B.  gives  A.  a  note  for  his  interest  in  the 
land,  the  fact  that  B.  is  afterwards  compelled  to  pay  the 
debts  in  question  as-  incumbrances  on  the  land  constitutes 
no  defense  to  his  note.^  Where,  on  the  other  hand,  a  note  is 
given  for  land  purchased  of  two  grantors  and  the  title  of  one 
proves  defective,  and  the  deed  is  thereupon  rescinded  by  the 
purchaser  as  to  both,  the  note  has  been  held  to  be  without 
consideration,  and  therefore  void,  as  to  the  defective  title  only.^ 

§  647.  FaUture  of  Title — Eviction — Fraud. — It  has  been 
held,  indeed,  that  there  is  no  failure  of  consideration  of  a 
note  by  reason  of  want  of  title  in  the  land  conveyed,  unless 
there  be  an  eviction  from  the  land  ;*  and  that  where  the  land 
is  conveyed  with  a  warranty  of  title,  an  adverse  claim  with- 
out any  disturbance  of  possession,  constitutes  no  failure  of 
consideration.''  So,  if  a  note  be  given  for  land,  of  which 
the  purchaser  holds  possession  under  a  warranty  deed,  a 
mistake  as  to  the  land  constitutes  no  defense  against  an 
indorsee  of  the  note,  although  he  had  notice  of  it.^    And  it 

^Beagan  v.  Burton,  67  Ind.  847  (1879). 
'McDowell  V.  Milroy,  69  111.  498  (1878). 
•Cheney  v.  City  National  Bank,  77  111.  662  (1875). 
'Sanger  v.  Cleveland,  10  Mass.  415  (1818). 
'Bringham  v.  Leighty,  61  Ind.  524  (1878). 

*  Wilson  V.  Jordan.  8  Stew.  &,  P.  92  (1832).    CMra,  Sumter  «.  Welth,  1 
Brev.  539  (1805). 
'Lothrop  «.  Snell,  11  Cash.  458  (1853) ;  Lynch  v.  Baxter,  4  Tex.  481  (1849). 
•Nichols  V.  mil,  32  Tex.  516  (1870). 
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has  beeD  held  that  where  a  note  was  given  for  a  deed  of  land 
with  a  covenant  against  incumbrances,  the  existence  of  a 
mortgage  was  no  defense  until  eviction  or  payment  of  the 
mortgage  by  the  purchaser.*  So,  if  a  note  is  given  for  the 
purchase  of  land  held  under  a  contract,  a  clause  in  the  con- 
tract providing  for  re-entry  at  the  vendor's  option  on  non- 
payment of  the  note  constitutes  no  failure  of  consideration 
for  the  note  without  an  actual  re-entry.* 

In  apparent  opposition  to  the  authorities  above  cited,  it 
has  been  held  in  a  recent  case  in  North  Carolina  that  the 
rule  of  caveat  emptor  applies  to  such  cases,  and  that  where  a 
note  is  given  for  land,  the  want  of  title  to  the  land  is  no  de- 
fense in  the  absence  of  fraud.'  And  it  is  said  that  the  buyer 
must  rescind  the  contract  in  order  to  avail  himself  of  a  de- 
fense arising  out  of  a  want  of  title.*  And  where  a  note  is 
given  for  land  purchased,  the  contract  providing  for  a  war- 
ranty deed  to  be  given,  the  pendency  of  a  suit  against  the 
title,  known  at  the  time  to  the  maker  of  the  note,  is  no  bar 
to  a  suit  on  the  note ;  and  such  action  can  be  brought  with- 
out waiting  for  the  termination  of  the  earlier  suit  as  to  the 
title.* 

A  distinction  has  been  made,  as  already  seen,  in  some 
cases,  between  transfers  of  land  with  a  warranty  by  an  in- 
solvent grantor  and  like  transfers  where  the  grantor  is 
solvent.  In  the  former  case  want  of  title  has  been  held  to 
constitute  a  failure  of  consideration.*  In  the  latter  case  it 
has  been  held  that  the  purchaser  must  seek  his  remedy  by 
an  action  on  his  covenants.^  This  distinction,  however,  does 
not  seem  to  be  supported  by  the  weight  of  authority  in  the 
cases  already  cited.  It  has  also  been  held  that  where  a  note 
is  given  by  A.  for  land  conveyed  to  B.,  the  want  of  title  can 

"Pomeroy  v.  Burnett,  8  Blackf.  142  (1846). 
•Chandler  v.  Marsh,  8  Vt.  162  (1831). 
»Foy  V.  Haughton,  85  N.  C.  168  (1881). 
*  Wade  V.  Kil lough,  3  Stew.  &  P.  431  (1838). 
•Baldridge  v.  Cook,  27  Tex.  565  (1864). 
•Knapp  V  Lee,  3  Pick.  452  (1826). 
»Guice  V.  Sellers,  43  Miss.  52  (1870). 
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only  be  set  up  in  defense  between  the  parties  to  the  deed.^ 
And  in  Texas  it  seems  that  failure  for  want  of  title  to  the 
land  sold  must  be  especially  pleaded,  with  an  averment  either 
of  ivant  of  title  or  of  an  eviction." 

§  548.  Failtire  by  Fraudulent  Warranty. — Where  a  note 
is  given  for  goods  fraudulently  warranted,  and  the  goods 
are  afterward  returned  and  the  contract  rescinded,  there  is 
plainly  a  failure  of  the  consideration.*  But,  in  general,  either 
a  warranty  or  a  false  representation  is  necessary  to  consti- 
tute a  failure  by  reason  of  defect  in  the  value  or  quality 
of  the  goods  sold.*  And  in  Indiana,  it  seems,  such  failure 
must  be  specially  pleaded  with  an  averment  of  warranty  or 
fraud.* 

It  has  been  stated  as  the  common  law  rule  that  although 
goods  are  sold  with  a  warranty,  the  breach  of  warranty  con- 
stitutes no  failure  of  the  consideration  of  a  note  given  for  the 
goods,  unless  they  are  entirely  worthless.*  In  the  United 
States,  however,  a  breach  of  warranty  amounting  to  a  partial 
failure  has  been  held  to  be  a  good  defense  pro  tanto?  And 
where  goods  sold  have  been  warranted  for  a  particular  pur- 
pose, and  are  worthless  for  that  purpose,  there  is  a  failure  of 
the  consideration,  although  the  property  may  have  a  value 
for  other  purposes.®  So,  where  a  slave  is  warranted  sound 
and  is  returned  within  a  reasonable  time  for  unsoundness, 
this  is  sufficient  defense  to  a  note  given  for  it  without  proof 

>Ba88  V,  Randall,  1  Minn.  404  (1857). 

*Tooke  V.  Bonds,  29  Tex.  419  (1867). 

'  Chitty  94 ;  1  Parsons  205 ;  Lewis  v,  Cosgrove,  2  Taunt  2 ;  Solomons  v. 
Turner,  1  Stark.  51. 

^Reed  v.  Prentiss,  1  N.  H.  174  (1818);  Richards  v.  Betzer,  53  111.  466 
(1870) ;  Detrick  v.  McGlone,  46  Ind.  291 ;  Bryant  v.  Pember,  45  Vt.  487 
(1873) ;  Buhrman  9.  Baylis,  14  Hun  608  (1878).  Breach  of  warranty  of 
soundness  is  a  sufficient  failure,  Mattock  v.  Gibson,  8  Rich.  437  (1832).  So, 
that  an  insurance  company,  for  insurance  in  which  the  note  was  given,  had 
DO  real  capital,  Terry  v,  Hickman,  1  Mo.  App.  119  (1876). 

•Myers  v.  Ck>nway,  62  Ind.  474  (1878). 

•  1  Parsons  204.  So  stated  by  Judge  Daniel  also  as  the  rule  in  England 
and  in  many  of  the  States,  1  Daniel  lS)6. 

» Payne  v.  Cutler,  13  Wend.  605  (1885) ;  Butler  v.  Titus,  13  Wis.  479  (1861) ; 
Beers  v.  Williams,  16  111.  69  (1854). 

•Storr  V.  Torrey,  2  Zab.  190  (1849). 
VOL.  n.  ^ 
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of  an  immediate  return  of  the  slave.*  But  where  a  breach 
of  warranty  is  held  to  be  a  good  legal  defense  by  way  of  fail- 
ure of  consideration,  an  injunction  will  not  be  granted  in 
equity  to  restrain  the  transfer  of  the  note.* 

A  note  given  for  a  worthless  patent  which  is  warranted,  is 
subject  to  defense  for  the  worthlessness  of  the  patent  and  the 
breach  of  warranty.*  And,  notwithstanding  the  covenant  of 
warranty,  such  worthlessness  is  a  defense.*  So,  it  is  a  good 
defense  that  the  patent  warranted  is  bad  for  want  of  original- 
ity, although  not  repealed  ;*  or  that  a  machine,  warranted  as 
to  its  quality,  is  not  as  warranted  ;*  especially  where  there 
is  an  agreement  for  refunding  the  money  if  it  does  not  work 
as  warranted.^  So,  where  a  note  is  given  for  a  hedge  war- 
ranted for  five  years  and  the  hedge  dies  within  that  time, 
there  is  a  failure  of  consideration.*  But  where  a  note  is 
given  for  goods  sold  with  a  warranty  to  the  maker  of  the 
note,  an  accommodation  indorser  cannot  set  up  the  breach  of 
warranty  as  a  defense.*  Where,  however,  a  note  is  given  for 
a  machine  sold  with  a  warranty  and  the  machine  is  returned 
as  useless,  and  accepted  by  the  seller,  the  consideration  for 
the  note  fails,  even  though  the  machine  answers  fully  the 
purpose  for  which  it  was  warranted.*® 

*  Clements  v.  Smith's  AdmVs,  9  Gill  156  (1850).  See,  too,  as  to  such  breach 
of  warranty  constituting  a  defense  between  the  original  parties  to  the  note. 
Dancey  v.  Sugg,  46  Miss.' 006  (1872). 

•McMillion  v  Pigg,  3  Stew.  16.5  (Ala.  1830). 

*  Johnson  v.  McCabe,  37  Ind.  53^5  (1871). 

♦Dickinson  t;  Hall,  14  Pick.  217  (1833).  And  a  failure  of  consideration 
of  this  sort  is  not  waived  by  making  a  payment  on  account  after  receiving 
notice  of  the  defect  in  the  goodd,  Atkins  v,  Cobb,  56  Qa.  86  (1876).  But 
such  worthlessneHS  of  goods  sold  with  a  warranty  constitutes  no  failure  in 
the  acceptance  of  a  bill  of  exchange  drawn  by  the  buyer  on  a  tl\ird  person, 
Marsh  v.  Low.  65  Ind.  271  (1876). 

*  Parrot  V.  Farnsworth,  Brayt.  174  (1817). 

•Aldrich  v.  Stookwell,  9  Allen  45  (18(54);  Thompscm  v.  Wheeler  Mfg.  Co., 
29  Kans.  476  (1883) ;  Beers  v  Williams,  16  111.  69  (1854).  Bnt  a  contempo- 
raneous agreement  of  warranty  ha-s  been  held  in  Iowa  to  constitute  no  de- 
fence to  a  negotiable  note.  Cook  v,  Weirman,  51  Iowa  561  (1879). 

'Rumsey  v.  Sargent,  21  N.  H.  399  (185t)). 

•Edwards  V.  Pyle,  23  III.  35t  (1860) ;  Davis  v.  McVickers,  11  111.  327  (1849). 
And,  in  general,  as  to  breach  of  warranty  constituting  a  failure  of  consid- 
eration, see  Shepherd  v.  Temple,  3  N.  H  455  (1826). 

•Hiner  v.  Newton,  30  Wis.  640  (1872). 

^«  Manny  v,  Glendinning,  16  Wis.  59  (1862). 
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I  549.   IJnsoimdness  without  Fraud  —  False   Representa- 
tions. — On  the  other  hand,  if  there  be  no  fraud  in  the  war- 
ranty and  no  return  of  the  property,  the  unsoundness  con- 
stituting a  breach  of  the  warranty  can  only  be  availed  of  in 
an  action  on  the  covenant  and  not  by  way  of  defense  to  the 
note.^     And  it  has  been  held  that  the  settling  and  stating  of 
an  account  estops  the  maker  of  a  note  given  for  a  balance 
due  on  a  contract  from  setting  up  a  failure  of  consideration 
by  reason  of  breach  of  warranty.*    But  the  mere  giving  of 
a  renewal  note  is  not  of  itself  conclusive  evidence  of  a  waiver 
on  the  maker's  part  of  a  defense  founded  on  a  breach  of  war- 
ranty in  the  sale  of  the  property  for  which  the  original  note 
was  given.' 

Again,. where  a  note  is  given  for  the  purchase  of  property, 
frattduleni  representations  as  to  it  constitute  a  failure  of  con- 
sideration ;*  especially  if  the  sale  be  rescinded  on  account  of 
the  fraud  and  the  goods  returned.*  So,  the  worthlessness 
of  a  patent  and  fraudulent  representations  as  to  it  constitute 
good  defense  to  a  note  given  for  it  without  a  return  or  re- 
transfer.'  But  not  a  mere  partial  failure  by  reason  of  the 
patent  being  less  valuable  than  was  represented,  the  loss  of 
value  not  being  ascertainable  by  computation.^ 

Again,  if  a  note  is  given  for  property  purchased  by  sam- 
ple, the  failure  of  the  property  to   correspond  with   the 

*  Thornton  v.  Wynn,  12  Wheat.  183  (1827).  BuJ  see,  contra,  Harrington  v. 
Stratton,  22  Pick.  510  (1839). 

» Colby  V  Lyman,  4  Neb.  429  (1876). 

•Aultman  v.  Wheeler,  49  Iowa  647  (1878). 

*  MilU  V.  Otldy,  2  C.  M.  <fe  R.  103  (1835) ;  S.  C,  5  Tjrrw.  571 ;  Beall  v.  Brown. 
12  M(l.  550  (1858).  So,  a  material  misrepresentation  as  to  improvements, 
Ho<lge8  V  Torrey.  28  Mo.  99  (1859) ;  or  liability  to  flooding,  Jones  v,  Hath- 
awHy,  77  Ind.  14  (1881).  But  fraudulent  misrepresentation  in  the  sale  of 
goods  without  a  warranty  has  been  held  not  to  amount  to  failure  of  consid- 
eration of  the  note  given  for  them,  Raines  v.  Dooley,  23  Ark.  329  (1861). 
See,  however,  as  to  a  note  for  the  endowment  of  a  scholarship,  Elsass  v. 
Moore's  Hill,  Ac,  Institute,  77  Ind.  72  (1881). 

*Bechner  v.  Willson,  68  Ind.  533  (1879). 

•Becker  v.  Vrooman,  13  Johns.  302  (1816);  Spalding  v.  Vandercook,  2 
Wend.  432  (1829) ;  Whitney  v.  Allaire,  4  Den.  554  (1847) ;  Franklin  v.  Long, 
7  Gill  &  J.  419  (1836) ;  Groff  v.  Hansel,  83  Md.  161  (1870). 

'Pulsifer  v.  Hotchkiss,  12  Conn.  233  (1837). 
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sample  constitutes  a  total  failure  of  consideration.^  And  if 
a  bill  accepted  for  such  sale  be  paid  by  the  acceptor,  he  may 
recover  the  amount  paid  against  the  drawer.*  Where  a  note 
has  been  given  for  the  purchase  of  property  at  cost  price, 
and  this  has  been  misrepresented,  it  is  said  that  fraud  in  the 
sale  and  an  oflTer  to  rescind  are  necessary  to  constitute  a  fail- 
ure of  consideration,  and  also  that  the  amount  be  capable  of 
computation.'^ 

On  the  other  hand,  where  a  note  is  given  for  a  debt  of  the 
maker  on  a  false  representation  that  the  amount  was  due, 
there  being  nothing  due,  there  is  a  failure  of  consideration.* 
So,  where  goods  have  been  sold  with  a  fraudulent  warranty, 
and  their  full  value  has  been  already  paid,  a  bill  given  by 
the  purchaser  for  the  balance  is  without  consideration  and 
the  drawer  cannot  be  held.* 

§  560.  Failure  by  Mistake. — Sometimes  the  failure  of  con- 
sideration is  due  to  a  mistake,  e.  g.  where  a  note  is  given  in 
discharge  of  a  supposed  liability  ;•  or,  in  payment  of  an  ille- 
gal assessment,  the  maker  being  ignorant  of  the  illegality  ;^ 
or,  on  dissolution  of  a  partnership,  for  the  supposed  value  of 
the  partnership  accounts.*  In  this  case,  however,  it  has  been 
held  that  the  defense  can  only  be  made  in  equity,  and  not 
by  pleading  failure  of  consideration.  A  mistake  on  the 
maker's  part,  to  constitute  a  failure  of  consideration,  must 
not  be  a  mistake  of  law.'  And  where  a  note  has  been  given 
to  compromise  a  suit  against  the  maker's  title,  it  is  no  defense 
that  the  suit  could  not  have  prevailed.^^   So,  where  a  note  is 

*  Wells  V.  Hopkins,  5  M.  &  W.  7;  S.  C,  3  Jur.  797.  But  see,  as  to  repre- 
sentations on  the  information  of  another  without  profession  of  personal 
knowledge,  Davidson  v.  Jordan,  47  Cal.  351  (1874). 

"Hooper  v,  Treffry,  1  Exch.  17  (1847). 

•Harrington  v.  Lee,  33  Vt.  249  (1860). 

*Southall  V.  Rigg,  11  C.  B.  481  (1851). 

'Archer  v.  Bam  ford,  3  Stark.  175. 

•Haynes  v.  Thorn,  28  N.  H.  386  (1854). 

'  Maddy  v.  Sulphur  Spgs.  Tpk.  CJo.,  57  Ind.  148  (1877).  Or  fbr  a  threshing 
machine  prohibited  by  law,  Wadleigh  v.  Bevelling,  1  Bradw.  596  (1878). 

•Rogers  v.  Rogers,  1  Hall  391  (1829). 

•Car  pen  tier  v.  Minturn,  6  Lans.  56  (1872). 

"•Billingsley  v.  Niblett,  66  Miss.  537  (1879). 
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given  for  an  award  rendered,  an  objection  to  the  award  con- 
stitutes no  defense.^  If  a  note  be  given  in  compromise  of  a 
bastardy  proceeding,  the  maker  cannot  set  up  in  defense  that 
he  could  afterward  prove  he  was  not  the  father  of  the  child.^ 
But  where  a  note  has  been  given  in  settlement  of  a  charge 
of  slandering  the  payee's  wife,  with  an  agreement  that  it 
shall  be  canceled  if  the  charge  be  proved  true,  the  fali^ity  of 
the  charge  may  be  shown  by  parol,  as  well  as  the  agreement 
for  canceling  the  note,  not,  however,  it  was  held,  as  establish- 
ing a  failure  or  want  of  consideration  but  as  a  payment  of 
the  note.* 

^  551.  Failure— Unperformed  Agreement. — Failure  of  con- 
sideration frequently  consists  in  the  non-performance  of  an 
agreement  for  which  the  bill  or  note  is  given;*  whether  the 
agreement  be  one  under  seal,  or  a  mere  verbal  agreement.* 
So,  where  the  consideration  is  partly  an  agreement  to  sell 
goods  its  non-performance  constitutes  a  partial  failure.®  So, 
an  unperformed  agreement  to  indemnify  a  surety  by  the  sur- 
render of  another  note.^  So,  an  unperformed  agreement  for. 
the  delivery  of  flour  on  a  certain  day.*  And  where  a  note 
\B  given  for  land  and  is  made  payable  on  the  day  fixed  for 

"  Boynton  v.  Butterfield,  6  Allen  67  (1863). 
•Ck>mpton  v.  Davidson,  31  Ind.  62  (1869). 
•Saunders  r.  Howe,  1  D.  Chip.  363  (1821). 

*  Watson  V,  Russell,  3  B.  A  S.  34  (1862).  So,  the  non-delivery  of  property 
purchased  as  agreed,  Mitchell  v.  Stiuson,  80  Ind.  324  (1881).  And  no  de- 
mand is  necessary,  Booth  v.  Fitzer,  82  Ind.  66  (1882).  Such  performance 
18  a  condition  precedent,  Chitty^  91 ;  Irving  v.  King,  4  0.  <&  P.  309;  although 
the  damages  may  be  uncertain.  Lewis  v,  Cosgrove,  2  Taunt.  2.  But  if  au 
acceptance  be  given  for  a  balance  of  work  to  he  done  on  a  contract,  which 
is  never  completed  beyond  the  amount  already  paid  for  in  cash,  the  failure 
to  perform  the  contract  is  a  partial  failure  only,  as  though  the  acceptancb 
had  been  for  the  entire  contract  price,  Trickey  v,  Larne,  6  M.  &  W.  278 
(1840). 

*  Miller  v.  Wood,  23  Ark.  546  (1861);  Dicken  v.  Morgan,  54  Iowa  684 
(1880). 

*  Barnes  v.  Stevens,  62  Ind.  226  (1878). 

^Jeffries  v.  Lamb,  73  Ind.  202  (1880).  So,  where  the  consideration  of  the 
note  is  the  assignment  of  A.'s  debts  to  the  payee  and  the  payee  has  failed 
to  deliver  to  the  maker  one  of  A.'s  notes  held  by  him,  Powell  v.  Subers,  67 
Ga.  448  (1881). 

•Corwith  V.  Colter,  82  111.  585  (1876).    But  in  Kelly  v.  Webb,  27  Tex.  368 

il864),  the  holder  of  the  note  was  held  to  be  entitled  to  payment  before 
ielivery  of  the  goods. 
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delivery  of  the  deed,  the  agreements  are  dependent  one  on 
the  other,  and  there  can  be  no  recovery  on  the  note  without 
performance  of  the  agreement/  Especially  if  the  non-per- 
formance of  the  agreement  for  a  deed  is  accompanied  by  a 
sale  of  the  land  to  another.^  So,  where  a  note  is  given  to 
the  payee  for  an  agreement  on  his  part  to  name  a  price 
which  he  would  give  or  take  for  an  interest  in  land  held  by 
him  jointly  with  the  maker,  his  subsequent  refusal  to  accept 
the  price  named  by  him  is  a  failure  of  consideration  for  the 
note.*  So,  if  a  note  be  given  for  an  agreement  by  the  payee 
to  convey  land,  or  to  buy  it  if  he  was  not  then  owner  and 
convey  it,  the  payee's  death  before  performance  of  the  con- 
tract causes  a  total  failure  of  consideration  for  the  note.*  So, 
if  a  note  be  given  to  the  payee  for  rent  of  premises,  of  which 
he  failed  to  give  possession  as  agreed.*  So,  if  a  note  be  givfen 
for  goods  with  a  verbal  agreement  to  procure  the  rent  of  a 
store,  breach  of  this  agreement  is  a  failure  of  the  considera- 
tion of  the  note.*  So,  if  a  note  be  given  for  a  policy  of  in- 
surance and  the  policy  be  not  delivered  ;^  or  for  a  policy  of 
insurance  to  be  delivered  with  certain  conditions,  and  a  dif- 
ferent policy  be  tendered.  And  in  such  case  if  the  maker 
has  already  been  obliged  to  pay  the  note  to  a  bona  fide 
holder,  he  m'ay  have  an  action  for  the  amount  paid  against 
the  payee.* 

It  has  been  held,  however,  that  if  a  note  is  given  for  a 
contract  of  sale  to  be  delivered,  and  the  contract  when  de- 
livered is  different  from  what  was  agreed  on,  this  will  not 
constitute  a  total  failure.*     Again,  if  a  note  is  given  for  stock 

» Hoag  V.  Parr,  13  Hun  95  (1878) ;  Cook  v.  Bean,  17  Ind.  604  (1861). 

« Little  v.  Thurston,  58  Me.  86  (1870). 

•Hawks  V,  Truesdell,  12  Allen  564  (1866). 

*Tilloteon  v.  Grapes,  4  N.  H.  444  (1828). 

*  Andrews  v.  Woodcock,  14  Iowa  397  (1862). 

•Stanford  ».  Davis,  54  Ind.  46  (1876). 

^  Lawrence  v.  Griswold,  30  Mich.  410  (1874). 

•Tift  v.  Phoenix  Ins.  Co.,  6  Lans.  198  (1871). 

•Boone  v.  Queen,  2  Cranch  C.  C.  371  (18'23).  But  it  seems  that  if  the 
defects  in  the  contract  were  hy  reason  of  fraudulent  instructions  of  the 
payee  the  note  would  be  void,  lb.    So,  if  the  draft  to  be  accepted  was  a 
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to  be  issued  when  ready,  and  the  corporation  is  never  organ- 
ized nor  the  stock  issued,  there  is  a  failure  of  consideration.* 

§  552.  In  like  manner,  the  non-performance  of  an  agree- 
ment to  discontinue  a  suit  is  a  failure  of  consideration  of  a 
note  or  indorsement  given  therefor.*  Sq,  too,  it  has  been 
held,  the  non-performance  of  an  agreement  to  return  an  old 
note  on  the  giving  of  a  renewal  note;*  or  to  surrender  a 
mortgage  on  giving  a  note  for  a  mortgage  debt.*  So,  if  a 
note  be  assigned  in  consideration  of  an  agreement  to  pay  the 
assignor's  debts,  the  payment  of  the  debts  by  the  assignor 
himself  causes  the  consideration  of  the  note  to  fail.*  So,  if 
a  note  be  given  for  services,  a  subsequent  receipt  given  for 
the  same  services  shows  a  failure  of  consideration  for  the 
note/  So,  if  an  indorsement  be  made  for  an  agreement  to 
buy  up  a  mortgage  incumbrance,  the  breach  of  the  agree- 
ment constitutes  a  failure  of  consideration.^  So,  the  breach 
of  an  agreement  to  indemnify  the  maker  against  partnership 
debts,  a  judgment  being  subsequently  rendered  against  both 
partners  and  not  paid  by  the  payee  of  the  note.® 

So,  if  a  note  is  given  for  the  purchase  of  a  draft,  with  a 
written  agreement  for  a  release  if  the  draft  be  not  collected, 
failure  to  collect  the  draft  constitutes  a  failure  of  considera- 
tion for  the  note.'  So,  where  a  note  is  given  under  a  compo- 
sition agreement  with  creditors,  and  indorsed  for  the  debtor's 
accommodation,  upon  an  agreement  that  the  transaction  should 
be  void  unless  all  the  creditors  signed,  the  failure  to  get  the 

different  draft,  Sherwin  v,  Bringham,  39  Ohio  St.  187  (1883),  or  the  deed 
delivered  was  for  a  different  piece  of  land  from  that  agreed  on,  Glover  v. 
Chase,  3  McCrary,  599  (1882). 

'Hope  Iron  Works  v.  Holden,  58  Me.  146  (1870).  So  if  the  stock  was 
never  issued  as  agreed,  Scotten  v.  Randolph,  96  Ind.  581  (1884). 

'Bookstaver  v.  Jayne,  60  N.  Y.  145  (1875).  So,  if  part  of  the  considera- 
tion is  an  agreement  for  de&nite  delay  in  a  suit,  non-performance  will  be  a 
partial  failure.  Hill  v.  Enders,  19  111.  163  (1859). 

•Miller  v.  Ritz,  3  E.  D.  Smith  263  (1854). 

*  Richards  v.  Thomas,  1  C.  M.  &  R.  772  (1834). 

*Compton  V.  Jones,  66  Ind.  117  (1878). 

■Dubois  V.  Baker.  40  Barb.  556  (1863). 

'Kirkraan  v.  Boston,  67  111.  599  (1873). 

•Pope  V.  Hays,  19  Tex.  170  (1857). 

•Hall  V.  Hender^n,  84  111.  611  (1877). 
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signature  of  all  the  creditors  constitutes  a  failure  of  consid^ 
eration  for  the  indorsement.^  Again,  if  a  note  is  given  on 
a  partnership  settlement,  with  a  contemporaneous  written 
agreement,  that  if  a  certain  partnership  account  was  not 
paid,  the  maker  should  be  credited  with  his  share  of  the 
account,  the  failure  to  pay  such  account  may  be  shown  in 
defense  by  the  maker,  the  burden  of  proof  in  such  case  rest- 
ing on  him.*  Where  a  note  held  by  a  husband  is  transferred 
to  his  wife  in  consideration  of  her  agreement  not  to  defend  a 
divorce  suit,  the  breach  of  this  agreement  is  a  failure  of  con- 
sideration for  the  transfer ;  and  payment  of  the  note  to  the 
husband  will  defeat  an  action  subsequently  brought  upon  it 
by  the  wife.'* 

§  553.  Non-Perfonnance — ^Not  a  Failure  of  Oonsideration. — 
It  is  said,  however, -by  Professor  Parsons,  that  non-perform- 
ance of  an  agreement  forming  the  consideration  of  a  bill  or 
note  is  no  failure  unless  the  agreement  be  rescinded.^  In 
many  cases  the  intention  to  make  the  agreement  and  the 
promise  founded  on  it  independent  of  one  another  is  appa- 
rent. Where  an  agreement  to  accept  a  bill  of  exchange  has 
been  made  in  consideration  of  another  agreement,  the  non- 
performance of  the  latter  has  been  held  to  constitute  no 
defense  to  the  agreement  for  acceptance.*  So,  where  a  note 
has  been  given  for  a  college  endowment,  the  non -perform- 
ance of  a  contemporaneous  agreement  not  to  diminish  the 
principal  fund  of  such  endowment  constitutes  no  failure  of 
consideration  for  the  note.*  And  where  a  note  is  given  for 
an  agreement  for  the  sale  of  land,  to  be  conveyed  on  condi- 
tion that  the  note  is  paid,  the  giving  up  of  the  land  by  the 
maker  and  its  sale  to  another  person,  will  not  prevent  a 
recovery  on  the  note.^    Nor  will  the  rescinding  of  such  con- 

*  Doughty  V.  Savage,  28  Conn.  146  (1869). 

*  McSherry  v.  Brooke,  46  Md.  103  (1876). 

^  Pearson  v.  Cummings,  28  Iowa  344  (1869). 

*  1  Parsons  203. 

*  Jones  V.  Ck)uncil  Bluffs  Bank,  34  III.  813  (1864). 

*  Simpson  Centenary  College  v.  Bryan,  50  Iowa  293  (1878). 

'Bacon  v.  Porter,  1  Root  370  (1792) ;  Bacon  v,  Pettibone,  2  i&.  284  (1795). 
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tract  by  tlie  maker  bar  a  recovery  on  the  note.^    And  where 
a  note  is  given  for  the  purchase  of  land»  the  fact  that  it  is 
not  conveyed  before  the  maturity  of  the  note,  constitutes^no 
defense,  there  being  no  refusal  to  convey.*     So,  if  a  note  be 
given  for  land  to  be  conveyed  on  payment  of  the  note,  non- 
delivery of  a  deed  for  the  land  is  no  failure  of  consideration 
for  the  note.'     So,  it  is  held  in  England  that  the  failure  to 
perform  an  agreement  for  a  lease  is  no  failure  of  the  consid- 
eration of  a  note  given  for  it,  but  can  only  be  availed  of  by 
a  cross  action.^    So,  in  Indiana,  the  non-performance  of  an 
agreement  to  transfer  an  agency  indefinite  in  its  term  of 
duration.^ 

And  where  a  note  is  given  for  the  purchase  of  railroad 
bonds,  with  an  agreement  for  their  indorsement  by  another 
corporation,  the  failure  to  perform  this  agreement  is  no  fail- 
ure of  consideration  for  the  note.*  So,  where  a  note  is  given 
for  a  share  of  partnership  assets  with  an  agreement  on  the 
maker's  part  to  procure  a  release  of  the  payee  from  certain 
liabilities,  his  failure  to  do  this  is  no  defense  to  the  note.^ 
Where  a  note  has  been  given  for  the  purchase  of  a  business, 
with  a  bond  on  the  seller's  part  not  to  carry  on  a  like  busi- 
ness within  certain  limits,  the  breach  of  this  latter  stipulation 
does  not  constitute  a  failure  of  consideration  of  the  note.'  So, 
where  the  note  is  given  for  repairs  to  be  made  on  a  machine, 
non-performance  on  the  payee's  part  constitutes  no  defense 

'Crawford  v,  Robie,  42  N.  H.  162  (1860). 

'Spiller  V,  Westlake,  2B.&  Ad.  155.  So,  refusal  to  execute  an  assignment 
of  a  lease  for  which  \  bill  was  accepted  is  no  defense  as  a  failure  of  consid- 
eration, if  the  purchaser  is  in  possession  of  the  land,  Ghittv  94;  Moggridge 
V.  Jones,  3  Campb.  ^.  So,  where  a  note  was  given  for  land  sold,  to  be  con- 
Teyed  on  payment  of  the  note,  dispossession  under  proceedings  by  the  vendor 
is  not  a  failure  of  the  consideration  of  the  note,  the  Agreement  making  no 
provision  for  possession  by  the  pu-rchaser,  Babcock  v.  Hamende,  3  Bradw. 
426  (1878). 

•Bourland  v.  Gibson,  91  111.  470  (1879). 

*Moggridge  v.  Jones,  14  East  486 ;  S.  C,  3  Campb.  38 ;  Spiller  v,  Westlake, 
2  B.  &  Ad.  155 ;  Mann  v.  Lent,  10  B.  <&  C.  877 ;  Grant  v,  Welchman,  16  East 
207.;  Cuff  V.  Browne,  5  Price  297. 

*Burr  V.  Wilson.  26  Ind.  389  (1866). 

*8tanton  v.  Maynard,  7  Allen  835  (1863). 

'HeDshaw  v.  Dutton,  59  Mo.  139  (1875). 

'Clongh  V.  Baker,  48  N.  H.  254  (1860),  under  Gen.  Stat.  ch.  201  i  11. 
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until  demand  and  refusal.^  If,  however,  such  note  is  given 
for  an  exchange  in  machines  and  repairs  to  be  made,  and 
there  is  a  failure  in  tlue  latter,  the  damages  on  account  of  the 
failure  will  be  measured  by  the  cost  of  making  the  repairs.' 
§  554.  Other  cases  in  which  non-peformance  of  the  agree- 
ment for  which  a  note  or  bill  was  given  has  been  held  to 
constitute  no  failure  of  consideration  are :  an  agreement  to 
show  the  maker  certain  property  out  of  which  he  could  col- 
lect a  debt  due  him  ;^  or  to  render  certain  services  as  attor- 
ney in  defense  of  a  suit,  the  attorney  being  absent  from  court 
at  the  time  required  ;*  or  having  died  before  trial  of  the 
case;^  or  judgment  having  been  rendered  against  the  maker 
notwithstanding  the  attorney's  advice."  So,  an  agreement 
that  the  maker  might  collect  a  certain  debt  due  to  the  payee 
from  a  third  person,  the  collection  being  prevented  afterward 
by  the  insolvency  of  such  person.^  And  where  a  note  of  A, 
is  guaranteed  by  B.  in  consideration  of  indulgence  shown  to 
A.  and  of  A.'s  agreement  to  make  a  certain  cash  payment, 
this  latter  agreement  being  bro'ken  on  his  part  and  his  cred- 
itor losing  priority  by  reason  of  the  extension,  A/s  breach 

^Mountjoy  v,  Mullikin,  16  Ind.  226  (1861). 

•Howe  Machine  Co.  t;.  Reber,  66  Ind.  498  (1879). 

•Plumb  V.  Niles,  34  Vt.  280  (1861).  So,  the  non-performance  of  an  agree- 
ment to  apply  in  a  specified  manner  the  proceeds  of  an  accommodation 
discount,  Brooks  v.  Hoy,  23  Hun  372  (1881).  Or  to  surrender  a  mortgage 
note,  which  had  been  released  but  was  afterward  foreclosed  against  the 
property,  Hutson  v.  Pressnall,  83  Ind.  163  (1882).  Or  to  make  certain  im- 
provements on  property  sold  at  auction,  for  which  the  note  was  given,  Miller 
V.  Howell,  2  III.  499  (1838). 

*  Douglass  V.  Eason,  36  Ala.  687  (1860).  The  question  in  this  case  was 
rather  as  to  the  burden  of  proof,  which  lay  on  the  defendant,  and  was  not 
satisfied  by  mere  evidence  of  the  payee's  absence  from  court. 

*Headley  v.  Good.  24  Tex.  232  (1859).  So,  where  the  services  were  pre- 
vented by  the  suicide  of  the  maker  of  the  note  before  trial,  Mitcherson  v. 
Dozier,  7  J.  J.  Marsh.  53  (1831).  Or  where  an  agreement  to  cure  for  $200 
was  waived  by  giving  a  note  for  the  amount  before  the  cure  was  effected. 
Swank  v.  Nichols,  20  Ind.  198  (1863).  But  a  note  for  anticipated  services  as 
executor  has  been  held  to  fail  on  the  services  of  the  payee  being  prevented 
by  his  death  before  the  maker,  Byles  208;  Chitty  88;  Solly  v.  Hmde,  2  C.  <fe 
M.  516;  8.  C,  6  C.  &  P.  316. 

•Lester  v.  Fowler,  43  Ga.  190  (1871). 

'Hodgkins  v,  Moulton,  100  Mass,  809  (1868);  Waterhouse  v.  Kendall,  11 
Gush.  128  (1853) ;  Traver  v.  Stevens,  11  Gush.  167  (1853);  Pitkin  v.  Frink,  8 
Mete.  12  (1844). 


FAIXilTRE  AFTER   CONSIDERATION   RECEIVED.  155 

of  agreement  is  no  defense  to  an  action  by  the  payee  against 

the  guarantor/ 

Again,  where  a  note  is  given  for  another  note  transferred 
to  the  maker,  and  is  afterwards  surrendered,  this  surrender 
constitutes  no  defense  to  the  note  transferred,  although  it 
was  so  transferred  on  an  oral  agreement  that  it  should  be 
payable  conditionally  upon  the  other  note  being  paid.*  So, 
where  a  note  was  made  partly  in  compromise  of  a  suit  against 
A.  and  B.  and  partly  for  a  note  of  A.,  and  was  not  to  be  de- 
livered to  B.  until  the  note  of  A.  had  been  paid,  but  was 
delivered  to  B.  without  notice  of  that  condition,  the  breach 
of  the  condition  constitutes  no  failure.*  So,  where  a  draft 
by  a  contractor  on  the  owner  of  a  building  is  given  to  a 
materialman  and  is  accepted  by  the  owner,  payable  "when 
the  house  is  ready  for  occupancy,"  the  fact  that  the  contract 
was  broken  by  the  drawer  and  the  house  finished  by  the 
drawee  himself,  constitutes  no  failure  of  consideration,  the 
actual  consideration  for  the  draft  being  the  material  fur- 
nished by  the  payee  and  not  the  completion  of  the  drawer's 
contract.*  Where,  on  the  other  hand,  a  note  is  given  for  an 
agreement  to  convey  land,  the  payee  to  have  possession  un- 
der the  agreement  on  default  of  payment  of  the  note,  the 
payee  may  upon  default  have  his  election  to  sue  on  the  note 
or  to  rescind  the  note  and  sue  in  equity  on  the  agreement* 

§  555.  Subsequent  Failure  After  Oonsideration  Once  Re- 
ceived.— ^Where  the  apparent  failure  is  due  to  a  subsequent 
change  in  the  consideration,  this  is  not  in  law  such  failure 
of  consideration  as  can  be  made  available  in  defense.  But 
if  a  note  be  given  in  part  payment  of  a  judgment  and  the 
judgment  be  afterwards  settled  in  another  way,  this  is  a  fail- 
ure of  consideration.*    So,  if  a  note  be  given  in  satisfiaction 

'Mechanics'  Bank  v.  Frazer.  86  111.  133  (1877). 
■Adams  v.  Wilson,  12  Mete.  138  (1846). 
•Stewart  v.  Anderson,  69  Ind.  876  (1877). 
«Cook  V.  Wolfendale,  106  Mass.  401  (1870). 
'Arbuckle  v.  Hawks,  20  Vt.  688  (1848). 
'Campbell  v.  Skinner,  80  Mich.  82  (1874). 
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of  a  judgment  which  it*  afterwards  reversed  on  appeal;^  or 
in  satisfaction  of  a  rule  for  the  payment  of  money  on  an 
execution,  which  rule  is  afterwards  discharged.*  Where,  on 
the  other  hand,  a  note  was  given  by  a  surety  for  an  extension 
of  his  principal's  debt,  and  was  fraudulently  negotiated,  and 
the  original  debt  was  subsequently  paid  by  the  principal,  this 
could  not  be  set  up  in  defense  as  failure  of  consideration  at 
suit  of  bona  fide  purchaser.*  It  is,  however,  a  partial  failure 
of  the  consideration  of  a  note  given  for  the  hire  of  a  servant 
for  a  year  with  provision  for  a  reduction  upon  his  death 
within  the  year,  if  he  so  die.*  So,  if  a  slave  so  hired  be 
retaken  by  the  hirer  before  the  year's  end.* 

On  the  contrary,  it  has  been  held  that  where  a  note  was 
given  for  goods  purchased,  subsequent  dispossession  would 
not  of  itself  amount  to  a  failure  of  consideration. •  Nor 
would  a  retaking  of  the  goods  by  an  act  of  trespass  two 
months  after  their  delivery  J  So,  if  a  note  be  given  for  pur- 
chase of  a  mule,  which  afterwards  dies  of  a  latent  disease,  in 
the  absence  of  fraud  and  of  warranty  this  is  not  a  failure  of 
consideration .'  So,  if  a  note  be  given  for  the  good-will  of  a 
business,  and  its  value  is  subsequently  destroyed  by  a  panic* 
Or  for  an  apprentice  fee,  the  apprenticeship  being  afterwards 
brought  to  an  end  by  the  misconduct  of  the  master.*®  So,  a 
note  for  the  purchase  of  land  which  afterwards   became 

"Dennison  v.  Brown,  3  Vt.  170  (1831). 

•Barron  v.  Chipman,  4  Ga.  200  (1848). 

•Woodruff  V.  Webb,  32  Ark.  612  (1877). 

*  Smith  V,  Brooks,  18  Ga.  440  (1855). 

•Tompkins  v.  Tigner,  17  Ga.  103  (1855). 

•Byl^  133;  Stephens  v.  Wilkinson,  2  B.  &  Ad.  820;  Jones  v.  Jones,  6  M. 
&  W.  84;  Lomas  v.  Bradshaw,  9  C.  B.  620. 

'Stephens  v.  Wilkinson,  2  B.  &  Ad.  320. 

•Winslow  «.  Wood,  70  N.  C.  430  (1874). 

•Smock  «.  Pierson,  68  Ind.  405  (1879).  So,  for  an  interest  in  a  mail  con- 
tract subsequently  rendered  valueless  by  the  contractor's  failure  to  pay, 
Blackman  r.  Dowling,  63  Ala.  304  (1879) ;  Dowling  v,  Blackman,  70  i6.  303 
(1881). 

'•Grant «.  Welchman,  16  East  207.  The  case  would  have  been  otherwise, 
if  there  had  been  an  original  agreement  for  the  return  of  the  fee  on  the  dis- 
charge of  the  apprentice,  Chitty  95. 
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'worthless,^  And  if  a  note  be  given  for  land  which  is  de- 
scribed as  bounding  on  a  proposed  road,  and  tlie  grantor  of 
tbe  land  afterwards  fails  to  join  in  constructing  the  road  as 
agreed,  this  will  not  amount  to  a  failure  of  consideration  for 
the  note.*  So,  if  a  note  be  given  for  the  future  rent  of  a 
house,  and  the  house  be  afterwards  destroyed  by  fire,  this  is 
no  failure.*  And  even  where  a  note  has  been  given  for  the 
surrender  of  a  lease,  containing  a  provision  that  the  rent 
should  cease  on  the  destruction  of  the  premises  by  fire,  the 
subsequent  destruction  of  the  property  by  fire  constitutes  no 
failure  of  consideration  of  the  note.*  So,  if  a  note  be  given 
for  the  services  of  a  substitute  in  the  army,  to  be  void  if  the 
maker  should  be  drafted,  the  note  will  be  binding,  although 
the  maker  was  afterwards  drafted  and  discharged  from  the 
draft  as  a  miller.*  So,  if  a  note  be  given  for  a  patent-right, 
the  subsequent  granting  of  another  patent  for  the  same  in- 
vention will  not  constitute  a  failure  of  consideration.*  So,  if 
it  be  given  for  the  assignment  of  a  patent,  with  an  agreement 
that  the  commissioner  should  be  required  to  issue  a  new 
patent  to  the  assignee,  and  this  re-issue  was  prevented  by  the 
act  of  the  assignor  in  surrendering  the  patent.^  So,  if  a  note 
be  given  to  found  a  scholarship,  or  endow  an  institution, 
which  fails  on  account  of  the  maker's  default  in  paying  the 
note,  this  is  not  a  failure  of  the  consideration  of  the  note.* 
So,  a  note  for  an  award  in  a  bastardy  case  does  not  fail  of 
consideration  by  reason  of  the  death  of  the  child.'  So,  a 
note  given  for  railroad  stock  is  not  rendered  unavailable  by 

'Button  V.  Clark,  16  Ohio  297  (1847).  Or  for  stock  which  became  worth- 
lees,  Kerchner  v,  Gettys,  18  So.  Gir.  621  (1882).  So,  a  wife's  divorce  for 
adultery  is  no  failure  in  the  consideration  of  a  note  previously  given  for 
her  release  of  dower,  Nichols  v.  Nichols,  18  Cent.  L.  J.  878  (Mass.  S.  C.  1884). 

•Loring  v.  Otis,  7  Gray  563  (1866). 

•Diamond  v,  Harris.  33  Tex.  634  (1870). 

^Brooks  V.  Cutter,  119  Mass.  132  (1876). 

•Lively  v.  Bobbins,  39  Ala.  461  (1864). 

•Crow  V.  Eichinger,  34  Ind.  66  (1870). 

'Clark  V.  Smith,  21  Minn.  639  (1876). 

•Cook  V.  Whitfield,  41  Miss.  641  (1867).  Especially  if  expenses  have  been 
alrendy  incurred  on  the  strength  of  ir,  Koch  v.  Levy,  38  Mo.  147  (1866). 

•Eaton  V.  Burns,  31  Ind.  390  (1869). 
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the  failure  of  the  railroad  to  make  a  certain  valuable  connec- 
tion, which  the  company  had  agreed  to  make.^ 

Again,  where  a  note  was  given  for  the  purchase  of  a  slave, 
hU  subsequent  emancipation  is  not  a  failure  of  consideration  ;^ 
ah  hough  he  had  been  warranted  for  life.^  In  such  case,  the 
maker  of  the  note  cannot  be  held  as  mere  hirer  of  the  slav€ 
until  emancipation.**  And  where  the  vendor's  title  proved 
to  be  a  defective  one,  but  the  slave  was  emancipated  before 
that  fact  was  discovered,  even  this  was  held  to  constitute  no 
failure  of  consideration.*  Nor  yet  the  fact  that  the  slaves 
were  sold  subject  to  the  provision  of  a  will  which  directed 
their  enfranchisement,  there  having  been  no  actual  emanci- 
pation." And  even  where  a  note  was  given  in  1860  partly 
for  rent  of  land  and  partly  for  hire  of  slaves  in  the  year 
1863,  the  fact  that  they  were  then  of  no  value  was  held  to  be 
no  defense  to  the  note.'  So,  where  a  note  was  given  for  the 
hire  of  a  slave,  his  subsequent  escape  without  fault  of  the 
owner  was  held  to  be  no  failure  of  consideration.* 

'Merrill  v.  Gamble,  46  Iowa  615  (1877). 

•Dowdy  V.  MoLellan,  52  Ga.  408  (1874) ;  Matthews  v.  Dunbar,  3  W.  Va.  188 
(1869).  And,  a  fortiori,  a  subsequent  unconstitutional  statute  ajjainat  a 
grantor's  title  will  not  defeat  a  purchase-money  note,  Montgomery  v.  Kas- 
son,  16  Cal.  189  (1860). 

•Hnnd  v.  Armstrong.  34  Ga.  232  (1866) ;  Bass  v.  Ware,  lb.  386 ;  Whitwortb 
V.  Carter,  43  Miss.  61  (1870);  Wilkinson  v.  Cook,  44  lb.  367  (1870).  It  has 
been  held,  however,  that  in  the  case  of  a  bill  of  exchange  given  for  slaves 
WHrranted  for  life,  their  emancipation  is  a  good  defense  fi»r  the  drawer, 
although  not  for  the  acceptor,  Coolidge  t;.  Burnes,  25  Ark.  241  (1868). 

*Shearer  v.  Smith,  35  Tex.  427  (1871). 

•McMillan  v.  Causey,  43  Miss.  227  (1870). 

•Polydras  v.  Polydras,  25  La.  An.  405  (1873). 

^Loggins  V.  Buck,  83  Tex.  113  (1870). 

^Scherer  v.  Upton,  81  Tex.  617  (1869) ;  Hughes  v.  Todd,  2  Dut.  188  (1865). 
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n,    DEFENSES   BELATING   TO   CONSIDEBATJOIT. 

656.  AdmiswihiHty — Parties  with  Notice. 

657.  Bona  jFVAj  Holder— Defense :  Want  of  Consideration. 
5-'>S.  Failure. 

.V>9.  Illegality. 

560.  Aflfected  by  Inadequacy — Notice. 

561.  Accommodation  Paper — Estoppel. 

562.  Presumption  of  Consideration. 

6<)3.  Consideration  Expressed — "  Value  Received.'* 

564.  Pleading  and  Evidence. 

565.  Parol  Evidence. 

566.  Burden  of  Proof. 

567.  As  to  Good  Faith— Holders  for  Value. 

§  556.  Admissibility  of  Defense — Parties  Having  Notice. — 
Defenses  growing  out  of  the  absence  or  failure  of  considera- 
tion or  its  illegality  are  good  between  the  immediate  parties 
to  the  bill  or  note.^  Thus,  between  the  original  parties  to  a 
bill  the  defendant  may  show  that  he  drew  or  accepted  it  for 
the  accommodation  of  the  plaintiff  and  that  as  between  them 
there  is  no  consideration.*    So,  in  general,  any  want  or  fail- 

'Byles  131;  Story  on  Prom.  Notes  }  190;  Chitty  82;  Duncan  v.  Scott,  1 
Campb  100;  Ingersoll  v.  Martin,58  Md.67  (1881) ;  Kennedy  v.  Goodman,  14 
Neb.  585  (1883),  unless  barred  by  estoppel  or  waiver,  Ware  v.  Morgan.  67  Ala. 
461  (1880).  And  equity  will  grant  relief  between  such  parties  notwithstand- 
ing a  subsequent  transfer  of  the  note  to  a  bona  fide,  holder,  WiUon  v.  Lazier, 
11  Gratt.  477  (1854).  A  fraudulent  attempt  to  create  apparent  assets  may  he 
shown  as  against  the  payee.  Lime  Rock  Bank  v  Hewett,  50  Me  2<i7  (18(31). 
So,  an  acceptor  may  show  at  suit  of  the  drawer  of  a  bill  that  the  acceptance 
W88  made  for  too  large  a  sum  by  mistake.  Third  Naticmal  Bank  v.  Harrison, 
3  McCrary  316  (1882).  So,  an  accommodation  party  may  show  at  suit  of 
the  party  accommodated  the  character  of  the  paper.  Thomas  v.  Watkins,  16 
Wis.  549  (1863);  Eastman  v.  Shaw,  65  N.  Y.  522  (1875).  &>,  the  orijrinal 
holder,  although  he  takes  as  indorsee  of  the  payee,  is  subject  to  defense 
on  the  ground  of  want  of  consideration,  Produce  Bank  v.  Bache,  30  Uun 
Sol  (1883) ;  or  usury,  Darling  v.  March,  22  Me.  184  (1842) ;  Enstman  v.  Simw, 
Mupra.    So,  an  indorsee  for  collection,  Powell  v.  In  man,  7  Jones  28  (1859). 

"Allaire  v.  Hartshorne,  1  Zab.  665  (1847);  Patten  v.  Pearson,  55  Me.  39 
(1867);  Darnell  v.  Williams.  2  Stark.  166;  Wiffen  v.  Robert-s,  1  E.sp.  2(>1, 
536;  Jones  v.  Hibbert,  2  Stark  304;  Sparrow  v.  Chisman.  9  Barn.  &  0.  304; 
Richmond  v.  Heapy.  1  Stark.  202;  Jacaud  v.  French.  12  East  323,  789;  Saii- 
dilands  v.  Marsh,  2  B.  <&  Aid.  673 ;  Rapp  v.  Latham,  2  B.  <&  Aid.  7*.)5 ;  Puller 
V.  Roe,  Peake,  197,  511:  Jones  v.  Gates,  9  Barn.  &  C.  539.  1433;  Tliompson 
V.  Olubley,  1  M.  &  W.  212.  And  the  original  consideration  of  a  bill  may  be 
valid  bat  the  acceptance  be  b>ised  on  an  illegal  consideration,  which  will 
furnish  the  acceptor  with  a  defense,  Henderson  v,  Benson,  8  Price,  281. 
Bat  in  an  action  by  payee  against  acceptor  failure  or  want  of  consideration 
is  DO  defense,  unless  it  applies  both  to  the  consideration  received  by  tho 
acceptor  and  that  paid  by  the  holder,  Hoffman  v.  Bank  of  Milwaukee,  12 
Wall  191  (1870). 
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ure  of  consideration  may  be  shown  between  the  immediate 
parties.^  So,  the  executor  of  the  maker  may  set  up  want  of 
consideration  against  such  holder.*  And,  in  general,  any 
holder  with  notice  of  the  defect  in  consideration,  as  well  as 
any  holder  who  is  in  privity  with  the  original  payee,  takes 
the  paper  subject  to  such  defense.^  Thus,  if  a  note  in  pay- 
ment of  goods  sold  is  made  to  the  seller's  agent  and  by  him 
transferred  to  the  seller  himself,  the  seller  will  be  subject  to 
the  same  defense  for  the  want  or  failure  of  consideration  that 
his  agent  would  be  subject  to.*  So,  where  a  bill  is  indorsed 
by  several  persons  jointly,  the  acceptor  may  set  up  in  defense 
against  them  all  that  the  acceptance  was  given  for  the  accom- 
modation of  one  of  them.^  So,  if  an  accommodation  note  be 
transferred  by  the  payee  to  his  firm,  the  firm  takes  it  subject 
to  the  defense  that  it  was  accommodation  paper  only.®  So, 
if  a  note  subject  to  the  defense  of  failure  of  consideration  be 
transferred  by  the  payee  to  a  bona  fide  holder,  and  afterward 
bought  back  by  him,  the  defense  is  still  available  against 
him.^ 

On  the  other  hand,  although  the  maker  of  a  note  might 
set  up  a  defense  of  want  of  consideration  moving  to  himself, 
he  cannot  avail  himself  as  a  defense  of  any  want  or  failure 
of  consideration  between  subsequent  holders.®  So,  a  drawer 
of  a  bill  given  for  goods  purchased  cannot  set  up  in  defense 
against  the  acceptor  that  the  consideration  has  failed  between 

'Clough  V,  Patrick,  37  Vt.  421  (1865);  Campbell  v.  Skinner,  30  Mich.  32 
(1874) ;  Ruggles  v.  Swanwick,  6  Minn.  526  (1861) ;  Child  v.  McKean,  2  Miles 
192  (1838). 

*Copp  V.  Sawyer,  6  N.  H.  386  (1833). 

•National  Bank  v.  Brush,  6  Fed.  Rep.  132  (1881);  G«)rhani  v.  Keyes,  137 
Mjias.  583  (1884);  Moore  v.  Hershev,  90  Penna.  St.  196  (1879);  Torinud  v. 
Buckham,  29  Minn.  128  (1882);  Whitwell  v.  Crehore,  8  La.  540  (1835). 

♦Boyt  v.  Whitehead,  50  Ga.  76  (1873).  So.  if  the  failure  was  due  to  the 
default  of  the  payee's  agent,  Byles  131 ;  Puget  de  Bras  v.  Forbes,  1  Esp.  117 ; 
Astley  V.  Johnson,  29  L.  J.  Exch.  161 ;  S.  C,  5  H.  &  N.  137. 

*Sparrow  v.  Chisman,  9  B.  <fe  C.  241 ;  Richmond  v,  Heapy,  1  Stark.  202. 

•Quinn  v.  Fuller,  7  Cush.  224  (1851). 

» Sawyer  v.  Wiswell,  9  Allen  39  (1864). 

•Johnston  v.  Josey,  34  Tex.  533  (1870).  And  it  makes  no  difference  that 
a  party  purchasing  the  paper  at  more  than  legal  rate  of  discount  writes 
his  own  name  as  payee  in  the  blank  left  for  that  purpose,  Brummell  v.  £a- 
ders,  18  Gratt.  873  (1868). 
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bim  and  the  payee  by  reason  of  the  wortblessness  of  the 
goods.*      Nor  can  an  acceptor  set  up  in  defense  against  the 
payee  of  a  bill  any  want  of  consideration  for  the  acceptance 
between  himself  and  the  drawer.*     Nor  can  the  guarantor 
of  a  note  escape  his  liability  to  the  payee  on  the  ground  of 
the  consideration  between  maker  and  payee  being  illegal. 
And  where  a  note  is  given  for  a  consideration  moving  from 
some  other  person  than  the  payee  and  at  the  request  of  such 
person^  the  maker  cannot  at  the  suit  of  the  payee  avail  him- 
self of  the  defense  of  failure  in  such  consideration.* 

§  557.  Bona  Fide  Holder — Defense — ^Want  of  Considera- 
tion.— On  the  other  hand,  no  defense  arising  out  of  a  defect 
in  the  consideration  of  a  bill  or  note  can  be  set  up  against  a 
bona  fide  holder  for  value  before  maturity  and  without  no- 
tice.* And  this  is  true,  even  though  the  paper  has  been 
transferred  to  such  a  holder  for  the  express  purpose  of  cut- 
ting off  such  defense.®    This  is  true  also,  where  the  instru- 

*Chitty  63;  Obbard  «.  Betham,  Mood.  A  M.  483;  Gray  «.  Cox,  4  B.  <fe  C. 
108;  Laing  v.  Fidgeon,  6  Taunt.  108;  S.  G..  4  Campb.  169;  Jones  «.  Bright, 
6  Bing.  533;  Harrington  v.  Stratton,  22  Pick.  510;  Perley  v.  Balch.  23  Pick. 
283;  Poulton  r.  Lathmore,  4  M.  &  Ry.  208;  Basten  v.  Butler,  7  East  479; 
Farnsworth  v,  (Jarrard,  1  Campb.  38;  Fisher  u.  Saraunda,  lb,  190. 

•Nowak  V.  Excelsior  Stone  Co.,  78  111.  307  (1875) ;  or  between  the  drawer 
and  the  payee,  Marsh  v.  Low,  55  Ind.  271  (1876).  So,  the  acceptor  cannot 
set  up  at  the  suit  of  an  indorsee  that  the  indorsement  was  in  conskleration 
of  the  suppression  of  a  criminal  prosecution,  Flower  v.  Sadler,  L.  B.  9  Q.  B. 
D.  S3  (1882) ;  S.  C.  10  i6.  572  (1883). 

•Loughmiller  v.  Syler,  7  Coldw.  158  (1869) ;  Steadwell  v.  Norris,  61  Ga.  47 
(1878). 

*  Peterborough  R.  R.  v.  Chamberlin,  44  N.  H.  494  (18C3).  But  in  Connec- 
ticut a  purchaser  of  land,  who  gives  a  note  for  it  to  a  creditor  of  the  vendor 
at  the  vendor's  request,  may  afterward  set  up  against  such  payee  a  partial 
failure,  by  reason  of  false  representations  as  to  the  property,  Andrews  v. 
Wheaton,  23  Conn.  112  (1854). 

*Chicopee  Bank  v.  Chapin,  8  Mete.  40  (1844) ;  Sweeteer  «.  French,  13  J6. 
262(1847);  Baker  v.  Arnold,  3  Caines  279  (1805) ;  Dalrymple  v.  Hillenbrand, 
2  Hun  488  (1874) ;  Wareham  Bank  v.  Lincoln,  3  Allen  192  (1861) ;  Daniels  v. 
Wilson,  21  Minn.  580  (1875);  Polhemus  v.  Ann  Arbor  Sav.  Bank,  27  Mich. 
44  (1873) ;  Hunter  v.  Parsons,  20  Mich.  96  (1870) ;  Matthews  v.  Crosby,  56  N. 
H.  21  (1875);  Scott  v.  Seely,  27  La.  An.  95  (1875);  Goddard  v.  Lyman,  14 
Pick.  268  (1833) ;  Harris  v.  Bradley,  7  Yerg.  310  (1835) ;  Hawkins  v.  Neal,  60 
Miss.  256  (1882) ;  Rahm  v.  Bridge  Co.,  16  Kans.  530  (1876).  And  this  is  ex- 
pressly provided  in  many  statutes  authorizing  a  plea  of  partial  failure  of 
consideration,  Colorado  (1877  G.  L.  112) ;  Georgia  (1873  Code  i  3471) ;  Illinois 
(1880  R.  S.  727) ;  Indiana  (1876  R.  S.  vol.  2  p.  76) ;  Iowa  (McClain's  State,  j 
2114) ;  Texas  (1879  R.  S.  47);  Verm(mt  (1880  R.  L.  i  911). 

•Price  «.  Emerson,  16  La.  An.  95  (1861). 
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ment  was  originally  delivered  to  the  payee  as  a  mere  gift, 
although  this  was  once  doubted/  So,  where  the  teller  of  a 
bank  has  certified  a  check  for  the  drawer's  accommodation 
to  an  amount  exceeding  his  account,  a  bona  fide  holder 
for  value  can  recover  on  such  certificate  against  the  bank, 
although  the  teller  so  certifying  has  exceeded  his  authority 
and  violated  his  duty.*  So,  an  acceptor  cannot  set  up  want 
of  consideration  for  his  acceptance  at  suit  of  a  bona  fide  holder 
for  value.*  But  where  a  note  has  been  made  by  a  lunatic 
without  consideration,  even  a  bona  fide  holder  for  value  can- 
not recover  upon  it  against  the  maker.*  And  as  we  have 
already  seen,  in  the  case  of  an  illegal  consideration  which  is 
declared  by  statute  to  be  void,  there  can  be  no  recovery  even 
by  a  bona  fide  holder  for  value. 

§  558.  Bona  Fide  Holder — Failure  When  Admissible. — 
Failure  of  consideration,  like  want  of  consideration,  is  no 
defense  to  commercial  paper  in  the  hands  of  a  bona  fide 
holder  for  value.*  So,  it  is  no  defense  against  such  holder 
that  a  n6te  was  given  as  collateral  for  a  less  amount  than  its 

»Chitty  89;  Holliday  v.  Atkinson,  5  B.  &  C.  501;  8  Dovvl.  &  Ry.  163; 
Woodbridge  v.  Spooner,  3  B.  &  Aid.  235;  Tate  v.  Hilbert.  2  Ve«.  Jr  111,  4 
Bro.  0  C.  286,  ed.  by  Belt;  Rann  v.  Hujjhes,  7  T.  R.  351 ;  Ridout  v  Bnsu»w, 
1  Tyrw.  84;  Seton  v.  Seton,  2  Bro.  C.  C.  610;  Disher  v.  Disher.  1  P.  Wnis. 
204;  Easton  v  Pratcbett.  1  C.  M.  <fe  R.  798;  Heydon  v,  Tbumpson,  3  Nev.  & 
M.  319;  Whitaker  v.  Edmunds,  1  Ad.  &  £1.  638;  Milnes  v.  Dawson,  20  L.  J. 
(N.  8)  Exch.  81. 

•Farmers',  Ac,  Bank  «.  Butchers*  Bank,  16  N.  Y.  125  (1857). 

'Collins  V.  Martin,  1  Bos.  <&  P.  651;  United  States  v.  Bank  of  Metropolis, 
15  Pet.  393. 

*  Moore  v.  Hershey.  90  Penna.  St.  196  (1879). 

*  Bramah  v.  Roberta,  1  Ring  N.  0. 469 ;  Robinson  v.  Reynolds.  2  Q.  B.  196; 
Mivsters  v,  Ibberson,  8  C.  B.  1(X);  Munroe  v.  Bordier,  tb  862;  Fearing  v, 
Clark,  16  Grny  74  (1860);  Thiedmann  v.  Goldschmidt,  1  DeO.  F.  &  J.  4; 
Leather  v.  Simpson,  L.  R.  11  Gq.  398;  Hoffman  v  Biink  of  Milwaukee.  12 
Wall.  181  (1870);  Cone  v  Baldwin,  12  Pick.  545  (18:Vi) ;  Goddard  v.  Lvman, 
14  lb.  268  (1833);  Cowing  v.  Ailman.  71  N.  Y.  43.>  (1877).  reversing  5  Hun 
656;  Britton  v.  HhII,  1  Hilt.  528  (1858) ;  Blackmer  v.  Phillips,  67  N.  C.  340 
(1872)  ;  Smith  v.  Rawson,  61  Ga.  208  (1878) ;  Faulkner  v.  Ware.  34  lb.  498 
(1866);  McCrtskell  v.  Ballard,  8  Rich.  470  (1832);  Hancock  v.  Hale.  17  Pla. 
808  (1880) ;  Morris  v.  White.  28  La.  An  855  (1J<76) ;  Citizens'  Bank  v.  Strauss, 
26  lb.  736  (1874) ;  Howell  v.  Crane,  12  lb.  126  {ia")7) ;  Stone  v.  Young,  5  Kans. 
229  (1869);  Merritt  v.  Duncan.  7  Heisk.  156  (1872);  Mobile  Sav.  Bank  v. 
Supervisors,  22  Fed.  Rep.  58()  (1884).  Especially  if  the  failure  is  after  trans* 
fer  of  the  note,  Beardeu  v,  Moses,  7  B.  J.  Lea  459  (1881). 
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face;^  or  for  a  bill  of  lading  which  has  proved  to  be  a  forgery.* 
And  where  an  acceptance  has  beien  made  on  the  strength  of 
a  forged  bill  of  lading,  an  injunction  will  not  be  granted 
against  a  transfer  of  the  bill  by  a  bonafde  holder  for  value.' 
Nor  can  such  acceptor  after  payment  of  the  bill  recover 
against  the  bank  collecting  the  same,  there  being  no  warrant 
of  its  genuineness  on  the  part  of  such  bank.* 

So,  it  is  no  defense  at  suit  of  a  bona  fide  holder  for  value 
that  the  note  was  given  for  a  patent  which  proves  to  be  void;* 
or  for  goods,  sold  with  a  warranty  against  prior  liens,  which 
prove  to  be  subject  to  such  liens;*  or  for  the  purchase 
of  lands  to  which  the  title  fails  ;^  or  lands  which  prove  de- 
ficient in  quantity;®  or  for  goods  which  were  to  be  paid  for 
in  installments  and  have  been  retaken  by  the  seller  on 
account  of  a  prior  default  in  such  payment;*  or  for  goods 
purchased  which  have  been  only  partly  delivered.*®  So,  the 
acceptors  of  a  bill  cannot  set  up  against  such  holder  the  non- 
performance of  an  agreement  that  a  certain  vessel,  for  which 
the  bill  was  given,  should  be  made  seaworthy."  So,  where  a 
note  is  given  in  consideration  of  the  guarantee  of  another 
note,  an  agreement  that  it  should  not  be  paid  until  the  first 
note  was  paid  is  no  defense  against  such  holder  for  value.^^ 
So,  an  agreement  for  the  surrender  of  a  note,  if  the  maker 
should  not  be  discharged  by  his  creditors,  is  no  defense  in 
such  case." 

»Tarbell  ».  Sturtevant,  26  Vt.  513  (1854). 

'Roliinson  v.  Reynolds,  2  Q.  B.  196  (1841) ;  Craig  v.  Sibbett,  15  Fenna.  St 
238(1850). 

•Thiedmann  v,  Goldscbmidt,  1  DeG.  F.  &  J.  4  (1859). 

^ Leathers.  Simpson,  L.  R.  11  £q.  398  (1871)i  although  the  bank  on  pre* 
Bentin^  the  l>iU  for  acceptance  had  informed  the  acceptor  that  it  held  the 
bill  of  lading,  which  the  acceptor  neglected  to  examine. 

^Sniith  V.  Hi»cock,  14  Me.  449  (1837). 

•Sturgee  v.  Miller,  80  111.  241  (1875). 

Wallett  V.  Parker,  6  Wend.  615  (1831). 

*  Windham  v.  Doles,  59  Ga.  265  (1877),  although  the  note  in  entt  WM  really 
a  renewal  note  with  an  additional  indorser. 

*HoughUling  v.  Randen,  25  Barb.  21  (1856). 

>* Baldwin  v.  Killian,  63  IH.  550  (1872). 

"Davis  V.  McCready,  17  N.  Y.  230  (1858). 

"Taggart  v.  Rice,  37  Vt.  47  (1864). 

""Tower  v.  Richardson,  6  Allen  351  (1863). 
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And  where  the  statute  expressly  provides,  as  in  Vermont, 
for  setting  up  partial  failure  of  consideration  by  way  of  de- 
fense, it  does  not  apply  to  the  case  of  a  subsequent  holder 
for  value.^  One  who  takes  an  instrument  from  a  botia.  fide 
holder  for  value  acquires  his  rights  and  is  not  subject  to  de- 
fense for  want  or  failure  of  the  original  consideration.^  It 
seems  to  be  a  question  whether  a  mortgage  or  other  collateral 
securing  negotiable  paper  in  the  hands  of  a  bona  fide  holder 
for  value  enjoys  the  same  immunity  from  defense  as  the  bill 
or  note  secured.  It  is  held  in  Michigan  that  this  is  the  case;' 
but  the  contrary  is  held  in  Illinois.*  J 

§  559.  Bona  Fide  Holder — ^Illegality  When  Admissible. — 
The  same  restriction  applies  in  general  to  the  defense  of 
illegality  of  consideration,  such  defense  not  being  available 
against  a  bona  fide  holder  for  value  before  maturity,  except 
in  the  case  of  instruments  expressly  made  void  by  statute.* 
In  some  States,  however,  the  negotiable  character  of  com- 
mercial paper  is  so  far  destroyed  by  statute  as  to  subject  the 
assignee  in  general  to  all  «uch  defenses.'  But  where  the 
transfer  of  a  note  given  for  the  purchase  of  a  patent  right 
is  prohibited  by  Pennsylvania  statute  for  want  of  the  words 
"given  for  a  patent  right,"  required  by  statute  to  appear  on 
the  face  of  the  note,  a  note  made  in  Pennsylvania  and  trans- 

^Farrar  v.  Freeman,  44  Vt.  63  (1871).  In  some  of  the  statutes  of  this 
character  bona  fide  holders  for  value  are  expressly  protected.  This  is  so  in 
Texas  (1879  R.  S.  Art.  272);  Iowa  (McClain^s  Stats.  I  2114);  Indiana  (1876 
Davis  R.  S.  vol.  2  p.  76) ;  Illinois  (1880  Hurd's  B.  S.  727) ;  Georgia  (1873  Code 
?  3471) ;  Colorado  (1877  G.  L.  1 112). 

*  Watson  V.  Flanagan,  14  Tex.  354  (1855). 

•Judge  V.  Vogel,  38  Mich.  568  (1878). 

*Petillon  V.  Noble,  73  111.  567  (1874). 

^Byles  145;  Chitty  81;  1  Daniel  199;  1  Edwards  {  472;  Wyat  v.  Bulmer. 
2  Esp.  538;  Tilden  v.  Blair,  21  Wall.  241  (1874) ;  Rockwell  t>.  Charles,  2  Hill 
499  (1842) ;  Grimes  v.  Hillenbrand,  6  T.  <fe  C.  620  (1875) ;  Hill  v.  Northrup, 
4  lb.  120  (1874) ;  Clark  v,  Ricker,  14  N.  H.  44  (1843) ;  Norris  v.  Langley,  19 
/6.  423  (1849);  Great  Falls  Bank  v.  Farmington,  41  lb.  32  (1860) ;  Knox  v. 
White,  20  La.  An.  326  (1868);  Smith  v.  Columbus  State  Bank,  9  Neb.  31 
(1879) ;  Johnston  v.  Dickson,  1  Blackf.  256  (1873) ;  Thorne  v.  Youtz.  4  Cal. 
821  (1854) ;  Haight  v.  Joyce,  2  lb.  64  (1852). 

•Tatum  V.  Kelly,  25  Ark.  209  (1868) ;  Goes  v.  Callaham,  21  La.  An.  624 
(1869);  Booker  v.  Lastrapes,  2  Miller  (O.  S.)  52;  Griffith  v.  Hauks.  46  Tex. 
217  (1876);  Blood  v.  Northrup,  1  Ki^ns.  28  (1862);  Jefferson  County  v. 
Arr^hi,  51  Miss.  667  (1875) ;  Miss.  Code  {  2228. 
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ferred  in  New  York  to  a  bona  fide  holder  for  value  will  not 
be  subject  to  tlie  defense  of  such  statutory  prohibition.^  So, 
it  is  no  defense  against  a  bona  fide  holder  for  value  that  the 
note  in  suit  was  given  for  the  purpose  of  aiding  the  rebellion  ;* 
or  in  violation  of  the  statutes  against  selling  liquor  ;^  unless, 
indeed,  as  now  in  Vermont,  the  sale  be  declared  void  by  the 
statute.*  Nor  can  it  be  set  up  against  a  bona  fide  holder  for 
value  that  a  note  was  given  for  an  election  wager;*  or  for  a 
fraudulent  consideration.®  Although,  under  the  Illinois  stat- 
ute, fraud  in  procuring  the  execution  or  delivery  of  a  paper 
is  available  as  a  defense  against  such  holder.^ 

But  a  declaration  on  the  part  of  a  deceased  holder  that  the 
consideration  of  a  note  was  for  losses  in  gaming  is  not  ad- 
missible against  a  bona  fide  holder  to  impeach  the  validity 
of  the  note.*  On  the  other  hand,  where  a  municipal  bond 
or  other  instrument  is  issued  under  a  statute  and  fails  to 
comply  with  the  conditions  and  requirements  of  the  statute, 
it  is  void  even  in  the  hands  of  a  bona  fide  holder  for  value.® 

The  illegality  of  the  original  consideration  for  a  note  or  bill 
will  not  in  general  prevent  a  recovery  by  the  holder  against 

^Pnlmer  t;,  Miiuir,  8  Hun  342  (1876). 

■Glenn  v.  Farmers'  Bank,  70  N.  C.  191  (1874) ;  and  this  applies  to  a  new 
note  given  to  a  bona  fide  holder  of  a  note  orijfinally  made  for  such  considera- 
tion. Torbett  v.  Worthley,  1  Heisk.  107  (1870). 

'Cazet  V.  Field,  9  Grav  329  (1857) ;  Taylor  v.  Page,  6  Allen  86  (1863) ;  Doe 
V.  Burnham,  31  N.  H.  426  (1855) ;  Pindar  v.  Barlow,  31  Vt.  529  (1859) ;  and 
the  interests  of  a  ftona^te  holder  are  expressly  saved  by  the  statute  in  Iowa, 
(McClHin's  Stats.  1880  I  1550). 

*Slreit  V.  Sanborn,  47  Vt.  702  (1874).  The  statute  provides  in  case  of 
surh  sale  that  *'no  action  shall  be  had  or  maintain((d  for  the  recovery  or 
possession  of  intoxicating  liquor  or  the  value  thereof." 

^Shirley  v,  Howard,  53  111.  455  (1870);  Adams  v.  Wooldridge,  4  lb.  255 
(1841).  Although  the  rule  in  Iowa  is  otherwise,  Craig  v.  Andrews,  7  Iowa 
17  (1858).  So,  as  to  gambling  in  South  Carolina,  Mordecai  v.  Dawkins,  9 
Rich.  262  (ia56);  but  not  in  North  Carolina,  Calvert  v.  Williams,  64  N.  C. 
168.  So,  ill  Illinois  it  is  a  good  defense  even  against  a  bona  fide  holder  that 
the  note  was  given  for  the  purchase  of  an  '*  option,"  Tenney  v.  Foote,  4 
Bradw.  594  (lfi^9).  But  in  Missouri  **  futures  "  do  not  come  within  the  stat- 
ute against  gaming,  Third  National  Bank  v,  Tinsley,  11  Mo.  App.  498  (1882). 

•Heist  V.  Hart,  73  Penna.  St.  286  (1873). 

'Hrtvden  v.  dinger,  5  Bradw.  632  (1880).  And  see  Beale  v.  January,  62 
Mo.  434  (1876). 

•Barough  v.  White,  4  B.  <fe  C.  326  (18:^) :  De  Bruhl  v,  Patterson,  12  Rich. 
363  (1859). 

•Town  of  Eagle  v.  Kohn,  84  111.  (1876). 
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his  immediate  indorser.^  But  even  a  bona  Jide  holder  for 
value,  in  order  to  recover  in  such  case  against  the  maker, 
should  be  able  to  make  title  without  the  intervention  of  any 
illegal  transfer.*  Where,  however,  the  second  indorsement 
under  which  he  claims  is  for  an  illegal  consideration  and 
there  is  a  blank  first  indorsement,  he  may  escape  the  inter- 
vening illegality  by  making  title  directly  from  the  first  in- 
dorser.^ 

The  immunity  from  defense  allowed  to  the  bona  fide  holder 
of  negotiable  paper  does  not  extend  to  non-negotiable  instru- 
ments, although  the  holder  be  a  purchaser  for  value  without 
notice  and  before  maturity.*  So,  if  a  note  be  transferred  by 
delivery  without  the  requisite  indorsement,  the  holder  takes 
it  subject  to  defense,  although  he  may  file  a  bill  in  chancery 
to  compel  an  indorsement.*  So,  in  Ohio,  a  sealed  note  pay- 
able to  a  certain  person  "or  bearer"  and  transferred  by  mere 
delivery,  is  subject  to  defenses  on  the  part  of  the  maker.* 

§  560.  Bona  Fide  Holder — Affected  by  Inadequacy — ^Notice. 
— If  the  consideratiotl  paid  by  the  holder  is  grossly  inade- 
quate, he  will  not  be  considered  a  holder  for  value  so  far  as 
to  exclude  defense  for  want  of  consideration.^  But  the 
pledgee  of  a  note  or  bill  holding  it  as  collateral  for  a  debt 
due  him  is,  as  we  have  seen,  a  holder  for  value,*  unless  the 
debt,  for  which  he  is  holding  it  as  collateral,  has  been  paid 
since  the  transfer  to  him.*  The  holder  of  such  paper  as 
collateral  is  not  subject  to  an  action  of  trover  for  its  recovery 

*  Edwards  v.  Dick,  4  B.  &  Aid.  212;  Delaware  Bank  v,  Jarvis,  20  N.  Y.  226 

(1859). 

'Lowes  v.  Maz?aredo,  1  Stark.  385.  So  held  in  case  of  usury  in  a  prior 
transfer.  But  see  in  general,  1  Parsons  218;  Parr  v.  Eliason,  1  East  92; 
Daniel  v.  Cartony,  1  Esp.  274. 

*  1  Parsons  217. 

*  Cohen  v.  Prater,  56  Ga.  203  (1876). 

^Lewis  v.  V^ilson,  1  Edw.  Ch.  305  (1832). 

•Osborn  v.  Kistler,  35  Ohio  St.  99  (1878) ;  Second  Nat.  Bank  v.  Brady,  96 
Ind.  498  (1884). 

'Anderson  v,  Nicholas,  28  N.  Y.  600  (1864) ;  DeWitt  v,  Perkins,  22  Wis.  451 
(1868).  And  in  general  a  bona  fide  holder  is  not  protected  against  defenses 
beyond  the  amount  actually  paid  by  him,  Wiffen  v.  Roberts,  1  Esp.  261. 

•Collins  «.  Martin,  1  Bos.  &  P.  648. 

•Roche  ».  Ladd,  1  Allen  436  (1861) ;  Drinkhouse  v.  Saretfce,  lb,  443  n. 
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on  the  ground  that  the  paper  was  originally  stolen  from  the 
owner  ;^  or  given  for  the  accommodation  of  one  who  has 
Bince  become  bankrupt.*  As  we  have  seen,  one  who  takes 
such  paper  for  a  precedent  debt  due  him,  is  entitled  to  the 
privileges  of  a  bona  fide  holder  for  value  in  excluding  such 
defenses.* 

If,  however,  the  holder,  although  a  purchaser  for  value, 
knew  of  the  defense  at  the  time  of  taking  the  paper,  he 
takes  it  subject  to  such  defense/  But  he  is  still  in  the  posi- 
tion of  a  holder  without  notice,  if  he  derives  his  title  from  a 
prior  party  who  took  the  paper  for  value  before  maturity 
without  notice.*  A  notice  of  defense  must  be  well  proved 
in  order  to  affect  a  purchaser  for  value  before  maturity.* 
Although  it  has  been  held  in  Missouri  that  any  notice  suffi- 
cient to  put  a  purchaser  on  inquiry  authorizes  the  admission 
of  evidence  of  want  of  original  consideration.^  But  where 
a  note  was  given  for  liquor  illegally  sold,  mere  knowledge 
on  the  purchaser's  part  that  the  payee  was  called  "Whiskey 
Smith,"  is  no  proof  of  notice  to  him  of  the  character  of  the 
consideration.*  So,  where  a  note  is  given  for  rent  and  the 
consideration  fails  for  want  of  title,  the  fact  that  the  holder 
knew  what  the  note  was  given  for  is  no  such  notice  of  failure 
of  consideration  as  will  subject  him  to  that  defense.* 

§  561.  Accommodation  Paper — ^Estoppel. — Accommodation 
paper  forms  an  exception  to  the  general  rule  as  to  notice  in 

*  Merchants  and  Planters  Nat.  Bank  v.  Trustees  Masonic  Hall,  62  Ga.  271 
(1879). 

*Ck>llin8  V.  Martin,  1  Bos.  <fe  P.  648. 

•Arnold  v,  Sprague,  34  Vt.  402  (1861) ;  Conkling  v.  Vail,  31  111.  166  (1863). 

•Steers  v.  Lashley,  6  T.  R.  61 ;  Sylvester  v,  Crapo.  15  Pick.  92  (1833) ;  Starr 
r.  Torrey,  2  Zab.  190  (1849) ;  Williams  v.  Stewart,  30  Ga.  210  (1860) ;  Litch- 
fieUI  V.  Falconer,  2  Ala.  280  (1841) ;  Burbridge  v.  Harrison,  20  La.  An.  357 
(1868) ;  Pierce  v,  Kibbe,  51  Vt.  659  (1879).  And  a  contract  to  sell  property 
on  such  consideration  will  not  prevail  over  a  subsequent  attachment  against 
the  vendor,  Laing  v.  McCall,  50  Vt.  657  (1878). 

'Masters  v,  Ibberson.  18  L.  J.  C.  P.  848 ;  S.  C,  8  0.  B.  100 ;  Hascall  v.  Whit- 
more,  19  Me.  102  (1841). 

•Merrick  v.  Phillips,  58  Mo.  436  (1874). 

^Bennett  tr.  Forlina,  66  Mo.  309  (1874). 

'Wright  V,  W^heeler,  72  Me.  278  (1881). 

•Splivallo  V.  Patten,  38  Cal.  138  (1869). 
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such  cases,  and  it  is  do  defense  against  a  holder  for  value 
that  the  paper  was  given  originally  for  accommodation,  al- 
though such  holder  knew  that  circumstance  when  he  pur- 
chased the  paper.* 

If,  indeed,  the  holder  be  a  purchaser  after  the  maturity  of 
the  paper,  although  without  notice  of  defenses  and  for  value, 
he  takes  it  subject  to  defense  for  want  of  legal  consideration 
or  otherwise.*  And  this  is  true  in  the  case  of  a  note  payable 
on  demand,  indorsed  to  the  holder  eight  months  after  date.* 
But  the  indorsee  of  a  bill  before  maturity  but  after  its  ac- 
ceptance is  not  such  a  holder.*  And  in  the  case  of  accom- 
dation  paper  it  has  even  been  held  that  its  accommodation 
character  is  no  defense  against  a  holder  for  value,  though 
taking  it  after  maturity  and  with  notice  of  its  character.* 
But  in  such  case  the  defendant  may  show  that  he  was  an 
accommodation  maker  and  that  the  payee  has  paid  the  note.* 

Sometimes  the  maker  is  estopped  by  some  act  or  waiver 
on  his  part  from  setting  up  defenses  arising  out  of  a  want  or 
failure  of  consideration.  But  merely  giving  a  note  for  cer- 
tain work  done,  which  proves  to  be  defective  and  causes  a 
failure  in  the  consideration  of  the  note,  is  no  waiver  of  the 

*Smith  V.  Knox,  3  Esp.  47;  Charles  v.  Marsden,  1  Taunt.  224;  Fentum  v. 
Pocock,  5  Taunt.  193,  1  Marsh.  14;  Bank  of  Ireland  v.  Beresford,  6  Dow. 
237 ;  Popplewell  v.  Wilson,  1  Stra.  264 ;  Wiffen  v.  RcTberts,  1  Esp.  261 ;  Jewell 
V.  Parr,  16  C.  B.  684;  S.  C.  36  L.  J.  Ex.  33;  S.  C,  L.  R.  2  Ex.  56;  Grant  v. 
Ellicott,  7  Wend.  227  (1831) ;  Tucker  v.  Jenckes,  5  Allen  330  (1862). 

•Taylor  v.  Mather,  3  T.  R.  83  n. ;  Brown  v,  Davies.  3  T.  R.  80;  Thompson 
V.  Hale,  6  Pick.  259  (1828) ;  Tucker  v.  Smith,  4  Me.  415  (1327) ;  Burrough 
V,  Moss,  10  B.  &  C.  558 ;  Whitehead  v.  Walker,  10  M.  &  W.  696;  Baxter  v. 
Little,.  6  Met.  7  (1843);  Merrick  v.  Butler,  2  Lans.  103  (1869);  Billings  v. 
Everett,  52  Cal.  661  (1878) ;  Rogers  v,  Broadnax,  24  Tex.  638  (1859) ;  Lansing 
V.  Lansing,  8  Johns.  354  (1811). 

«Ayer  v.  Hutchings,  4  Mass.  370  (1808). 

*  Bridge  v.  Livingston,  11  Iowa  57  (1860). 

*  Perry  v.  Crammond,  1  Wash.  100  (1804) ;  Gazzam  v.  Armstrong,  3  Dana 
554  (1835) ;  Thompson  v.  Shepherd,  12  Mete.  311  (1847) ;  Winters  v.  Home 
Ins.  Co.,  30  Iowa  172  (1870);  Collins  v.  Martin,  1  Bos.  &  P.  651  ;  Bank  of 
England  v.  Beresford,  6  Dow.  237 ;  Fentum  v.  Pocock,  5  Taunt.  193 ;  Haly  v. 
Lane,  2  Atk.  182,  294;  Smith  v.  Knox,  3  Esp.  46;  Barnet  v.  Oflerman,  7 
Watts  130  (1838);  Hunt  v.  Armstrong,  5  B.  Mon.  399  (1845);  Yeaton  v. 
Bank  of  Alexandria,  5  Cranch  49  (1809);  Montross  v.  Clark,  2  Sandf.  115 
(1848);  Brown  v.  Mott,  7  Johns.  361  (1811);  Marr  v.  Johnson,  9  Yerger  1 
(1836) ;  Harris  v.  Bradley,  7  Yerger  310  (1835).  So,  a  fortiori,  where  the  in- 
dorsee takes  the  note  without  knowledge  of  its  accommodation  character 
and  surrenders  another  note  held  hy  him,  Goodwin  v.  Conklin,  85  N.  Y.  21. 

•Blenn  v.  Lyford,  70  Me.  149  (1879). 
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defense  between  the  parties.*     If,  however,  the  maker  of  the 
note  has  given  it  for  land  sold  in  violation  of  the  United 
States  Ck>nfiscation  Act  of  1862  and  purchased  by  him,  he 
being  then  engaged  in  rebellion  and  under  the  disabilities 
of  the  act,  he  will  be  estopped  from  afterwards  setting  up 
tVie  illegality  of  consideration  as  a  defense.*     So,  the  maker 
of  a  note  may  be  estopped  from  defense  as  to  the  considera- 
tion by  his  own  representations  concerning  it.*     So,  where  a 
draft  is  drawn  on  the  apparent  owner  of  a  farm  for  moneys 
to  apply  to  the  satisfaction  of  incumbrances  on  it,  and  is  so 
expressed,  the  acceptor  is  estopped  by  his  acceptance  from 
setting  up  want  of  consideration  against  the  drawer.*     But 
the  denial  of  an  injunction  against  the  transfer  of  certain 
notes  and  a  decree  for  their  surrender  and  cancellation  does 
not  estop  the  maker  from  setting  up,  in  a  suit  brought  on  the 
notes  by  an  indorsee,  the  very  want  of  consideration  on  which 
his  unsuccessful  bill  in  equity  against  the  payee  was  founded.* 

§  562.  Presumption  of  Consideration. — ^Unlike  other  con- 
tracts, the  law  presumes  a  consideration  in  case  of  com- 
mercial paper,  and  this  presumption  applies  equally  to  all 
negotiable  bills  of  exchange,  notes,  checks  and  other  instru- 
ments.*   It  is,  therefore,  unnecessary  either  to  aver  or  prove 

'Clement  v.  Beppard,  15  Penna.  St.  Ill  (1850). 

•Leggett  V.  Goodrich,  20  La.  An.  165  (1868). 

•Stutsman  v.  Thomas,  39  Ind.  884  (1872). 

•Courain  v.  Ledlie,  31  Penna.  St.  506  (1868). 

•Cramer  v,  Moore,  36  Ohio  St.  347  (1881). 

•Byles  120;  Chitty  79;  1  Daniel  165;  1  Edwards  J  440;  1  Parsons  176; 
Townsend  v.  Derby,  3  Mete.  363  (1841) ;  Holliday  v.  Atkinson,  5  B.  <fe  C.  501 
(1826):  Goshen  Turnpike  v.  Hurtin,  9  Johns.  217  (1812);  Knight  v,  Pugh, 
4  Watts  <fe  S.  445  (1842) ;  Bristol  v.  Warner,  19  Oonn.  7  (1848) ;  Hartman  v, 
Shaffer,  71  Penna.  St.  312  (1872);  Matteson  v.  Morris.  40  Mich.  52  (1879) ; 
Bvrne  v.  Grayson,  15  La.  An.  4o7  (1860);  Daniel  v.  Andrews,  Dudley  157 
(1832) ;  Union  Bank  v.  Ross,  21  La.  An.  613  (1869) ;  McMahon  v.  Crockett, 
Minor  362  (Ala.  1824) ;  Harris  v.  Cato,  26  Tex.  338  (1862) ;  Campbell  v.  Mc- 
Cormac,  9f)  N.  C.  491  (1884) ;  Caples  v.  Branham,  20  Mo.  244  (1855) ;  Inger- 
soll  V.  Martin,  58  Md.  67  (1881).  And  a  proniLisory  note  is  evidence  of  a 
pecuniary  consideration  and  will  sustain  a  recovery  under  the  money  counts, 
Hughes  V.  Wheeler,  8  Cow.  77  (1827).  The  presumption  is  that  of  a  debt 
from  the  maker  to  the  payee,  Tyler  v.  Busey,  3  McArth.  344  (1879).  Such 
presumption  applies  to  a  check  unless  it  is  held  under  suspicious  circum-r 
stances,  Foster  v.  Paulk,  41  Me.  425  (1836).  So,  to  a  note  given  for  a  patent, 
Gerri.-*h  v.  Bragg,  55  Vt.  329  (1883) ;  or  "payable  out  of  the  first  proceeds 
of  sale,"  Stewart  v.  Street,  10  Cal.  372  (1858).    But  the  consideration  for  a 
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H  consideration  in  the  first  instance  for  such  an  instrument.' 
This  presumption  applies  also  to  indorsements  of  such  paper, 
and  inures  to  the  benefit  of  the  holder  in  an  action  against 
the  indorser.*  It  applies  also  to  acceptances,  whether  the 
words  "  value  received  "  are  in  the  bill  or  not.'  The  natural 
and  usual  presumption  in  the  case  of  a  bill  of  exchange  is  of 
a  debt  due  from  the  drawee  to  the  drawer.*  In  like  manner, 
in  the  case  of  a  bank  check  it  is  presumed  that  the  drawer 
was,  at  the  time  of  giving  the  check,  indebted  in  the  amount 
named  to  the  payee.* 

A  non-negotiable  note  does  not,  however,  in  general,  im- 
port a  consideration.*  But  in  California  a  consideration, 
though  not  expressed  in  the  instrument,  is  presumed  in  the 
case  of  a  note  payable  out  of  a  particular  fund.'  And  in 
Indiana,  by  force  of  the  statute,  there  is  a  like  presumption 
in  the  case  of  notes  payable  in  goods."  While  at  common 
law,  as  has  been  said  already,  a  note  payable  in  goods  is  not 
negotiable  and  does  not  import  a  consideration.^     It  has  been 

married  woman's  note  must  be  proved  in  Michigan,  Schlattner  v.  Nickode- 
mns,  51  Mich.  626  (1883),  notwithstanding  her  own  admissions,  Buhler  v. 
Jennings,  49  lb.  538  (1883).  So,  a  note  by  a  parent  to  a  child  for  services 
long  since  rendered  will  not  be  presumed  to  be  for  a  valuable  consideration, 
Arnold  v.  Franklin,  3  Bradw.  141  (1878). 

»Byles  120;  1  Daniel  165;  1  Edwards  {  440;  Story  on  Prom.  Notes  {  158; 
Bank  of  Troy  v.  Topping,  1-3  Wend.  557  (1835) ;  Nichols  v.  WoodruflF,  8  Blackf. 
493;  Wagner  Stat.  ch.  34  {  10;  Glii^scock  v.  Glasscock,  66  Mo.  627  (1877)  ; 
Adams  v.  Adams,  25  Minn.  72  (1878) ;  Starling  v  Kions.  7  Ohio  237  (1836) ; 
Rector  v.  Fornier,  1  Mo.  204  (1822) ;  Richmond  v.  Patterson,  3  Ohio  368  (1828). 
But  see.  contra,  Rossiter  v.  Marsh,  4  Conn.  196  (1822).  If  the  presumption 
is  rebutted,  the  burden  then  falls  on  the  plaintiff,  Campbell  v.  McCormac,  90 
N.  C.  491  (1884) ;  Conmey  v.  McFarlane,  97  Penna.  St.  391  (1881 ).  But  the  fact 
that  the  note  was  given  by  a  husband  to  his  wife  has  been  held  not  to  affect 
the  presumption,  Muzzey  v.  Cable,  19  N.  Y.  Weekly  Dig.  142  (1884). 

■Dumond  v.  Williamson,  18  Ohio  St.  515  (1867);  Johnston  v.  Dickson,  1 
Blackf.  256  (1823);  Canal  Bank  v.  Templeton.  20  La.  An.  141  (1868);  Coa- 
nerly  v.  Planters',  &c.,  Ins.  Co.,  66  Ala.  432  (1880). 

•Kendall  v.  Galvin,  15  Me.  131  (1838). 

*Byrd  v.  Bertrand,  7  Ark.  321  (1847). 

*Terry  t;.  Ragsdale,  33  Gratt.  342  (1880). 

•Bristol  V.  Warner,  19  Conn.  7  (1848) ;  Bircleback  v.  Wilkins,  22  Penna.  St. 
26  (1853).  Thus  a  note  payable  out  of  a  particular  fund  does  not  imply 
a  consideration,  Averettv.  Booker,  15  Gratt.  163  (1859).  But  the  presump- 
tion is  not  disturbed  by  a  reference  to  a  fund  merely  as  a  means  of  pay- 
ment, Coursin  v.  Ledlie,  31  Penna.  St.  506  (1858). 

» Stewart  v.  Street,  10  Cal.  372  (1858). 

■Rogers  v.  Maxwell,  4  Ind.  243  (1853^). 

•  Wingo  V.  McDowell,  8  Rich.  446  (1832). 


CONSIDERATION    EXPRESSED.  171 

held  in  New  York  that  such  presumption  exists  in  the  case 
of  a  sealed   note  also,  the  account  which  shows  the  consid- 
eration having  been  produced  and  marked  for  identification 
but  not  offered  in  evidence.* 

On  the  other  hand,  this  presumption  is  not  to  be  extended 
to  the  signature  of  a  co-maker  who  signs  a  note  after  its 
delivery.*  And  in  such  case  a  fresh  consideration  is  neces- 
sary a«d  must  be  proved.  In  like  manner  a  written  guar- 
anty of  a  note  already  due  does  not  imply  a  consideration, 
and  in  some  States  such  guaranty  is  void,  if  the  considera- 
tion be  not  expressed  in  writing.^  So,  an  indorsement  made 
by  another  person  than  the  payee  of  a  note  after  its  delivery 
is  in  the  nature  of  a  guaranty  and  requires  the  consideration 
to  be  expressed.*  But  a  guaranty  indorsed  on  the  note  at 
the  time  of  its  delivery  need  not  express  any  consideration 
in  it.*  Nor  need  the  consideration  be  expressed  in  a  guar- 
anty if  it  is  given  on  account  of  a  debt  existing  between  the 
guarantor  and  the  payee.* 

§  563.  Consideration  Expressed — "Value  Received." — A 
bill  of  exchange,  containing  the  words  "  value  received"  or 
other  equivalent  words,  is  presumed  to  be  for  good  considera- 
tion, not  only  between  the  original  parties  but  also  as  to 
other  and  subsequent  parties.^  And  an  action  of  debt  will 
lie  against  the  indorser  or  in  favor  of  an  indorsee  of  such  a 
bill.*  And  where  a  note  containing  such  an  expression  was 
found  among  the  papers  of  the  payee  after  his  death,  it  was 

'Conway  v.  Williams,  2  Hun  642  (1874). 

'Courtney  v.  Doyle,  10  Allen  122  (1865) ;  Clopton  v.  Hall,  51  Miss.  482 
(1875). 

■Smitk  V.  Ives,  15  Wend.  182  (1836) ;  Nichols  v.  Allen,  23  Minn.  542  (1876). 

•Crocks  V.  Tully,  50  Cal.  254  (1875) ;  Mallorv  v,  Gillett,  21  N.  Y.  412  (1860). 
But  an  indorsement  of  this  character  made  before  delivery  of  the  note,  is 
not  within  the  Statutes  of  Frauds,  Ford  v,  Hendricks,  34  Cal.  675  (1868). 
Neither  is  such  an  indorsement,  though  made  after  delivery,  if  agreed  upon 
before  and  forming  part  of  the  original  contract,  Howland.  v.  Aitch,  38  Cal. 
133  (1869). 

•Nabb  V.  Koontz,  17  Md.  283  (1861). 

•Sheldon  v.  Butler,  24  Minn.  513  (1877). 

'Mandeville  t;.  Welch,  5  Wheat.  277  (1820). 

•Raborg  v.  Peyton,  2  Wheat.  385  (1817). 
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held  to  be  presumptively  for  a  valid  consideration.^  And 
such  a  note  made  at  the  maker's  death,  for  the  purpose  of  a 
gift,  has  been  held  to  estop  his  representatives  from  denial 
of  the  consideration.^  But  this  case  has  been  questioned  and 
cannot  be  considered  to  be  of  any  authority  now.^  The 
words  "for  value"  in  like  manner  import  a  consideration.* 
So,  too,  a  stub  annexed  to  a  note  given  for  services  contain- 
ing the  words  "to  make  the  amount  the  same  as  C.  W."* 
So,  too,  the  words  in  a  note  "  agreeably  to  my  father's  last 
will,  I  promise,  &c."®  And  the  recital  of  a  consideration 
raises  a  presumption  in  its  favor  in  the  case  of  a  non-negotia- 
ble note.''  But  such  words,  or  their  equivalent,  are  not 
necessary  to  raise  such  a  presumption  in  the  case  of  negotia- 
ble paper.® 

§  564.  Consideration — Pleading  and  Evidence. — As  we 
have  seen  that  it  is  unnecessary  in  a  declaration  upon  a 
negotiable  instrument  to  aver  the  consideration,  it  follows 
that  such  averment,  when  made,  is  immaterial  and  need  not 
be  proved.*  And  if  a  note  be  given  for  the  purchase  of  a 
horse  with  a  certificate  that  he  was  a  thorough-bred,  the 

^Holliday  v.  Lewis,  14  Hun  478  (1878).  And  delivery  by  way  of  gift  has 
been  presumed  from  finding  such  note  amonj?  the  deceased  donor's  papers 
in  a  place  accessible  to  the  donee,  Fulton  v.  Fulton,  48  Barb.  581  (1866). 

•Bowers  v.  Hurd,  10  Mass.  427  (1813). 

•Story  on  Prom.  Notes  J  188  n. ;  Parish  v.  Stone,  14  Pick.  202  (18:^3) ;  Hoi- 
ley  V.  Adams,  16  Vt.  206  (1844) ;  Smith  v.  Kittridge,  21  lb.  248  (1849).  And 
it  is  said  in  Hill  v.  Buckminster,  5  Pick.  394  (1827),  by  Parker,  G.  J.,  that 
the  opinion  expressed  in  Bowers  v.  Hurd,  "that  to  a  promissory  note,  iti 
which  value  is  acknowledged  to  have  been  received,  it  cannot  be  <»b- 
jected  in  defense  between  the  original  parties  that  there  was  no  existing 
consideration  when  the  promise  was  made,  though  it  would  be  competent 
to  show  that  the  consideration  had  failed,  or  that  it  was  illegal  *  *  *  is 
untenable  *  ♦  *  though  the  case  itself  waa  rightly  decided  upon  other 
principles." 

*  Rowland  v,  Harris.  55  Ga.  141  (1875). 

*Cowee  V.  Cornell,  75  N.  Y.  91  (1878). 

•Horn  V.  Fuller,  6  N.  H.  511  (1834). 

» Bourne  v.  Ward.  51  Me.  191  (1863).    . 

■E<lgerton  v,  Edgerton,  8  Conn.  6  (1830) ;  Mitchell  v.  Rome  R.  R.  Co.,  17 
Ga.  574  (1855).  But  see,  contra,  in  the  case  of  a  negotiable  bill  of  exchange, 
Benjamin  v.  Tillman,  2  McLean  215  (1840);  and  fis  to  negotiable  notes, 
Can)p  V.  Tompkins,  9  Conn.  550  (1833).    See.  also,  J  178  8upra. 

•Wilson  V.  Codman,  3  Cranch  195  (1805) ;  James  v.  Scott,  7  Port.  30  (1838) ; 
Friedman  v.  Johnson,  21  Minn.  12  (187-5);  Caples  t>.  Branham,  20  Mo.  244 
(1855) ;  Lindell  v.  Rokes,  60  lb.  249  (1875). 
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truth  of  the  certificate  Deed  DOt  be  proved  in  ao  action 
brought  by  the  payee  on  the  note.^  But  it  seems  that  if  a 
note  be  given  to  a  tax  collector  in  payment  of  the  maker's 
taxeSy  in  a  suit  upon  it  it  is  necessary  for  the  payee  to  aver 
that  he  paid  the  taxes  for  the  maker.'  And  the  averment 
tiiat  a  note  was  given  for  value  received,  has  been  held  in 
Connecticut  to  be  material,  and  a  general  averment  in  such 
case  that  the  note  was  for  valuable  consideration  has  been 
held  insufficient.^ 

The  common  law  did  not  require  the  want  or  failure  of 
consideration  to  be  specially  pleaded,  but  it  might  be  given  in 
evidence  under  the  general  issue.  But  notice  of  such  defense 
was  formerly  necessary  to  put  the  plaintiff  to  proof  of  it.* 
Want  of  consideration  may,  however,  be  specially  pleaded, 
although  not  required  by  statute.*  It  is  now  required  in 
England  by  the  new  rules  of  pleading,  and  in  some  States 
by  statute,  that  want  or  failure  of  consideration  should  be 
specially  pleaded.^  And  in  Illinois,  where  there  is  such  a 
statute,  it  has  been  held  that  to  aver  a  note  to  have  been 
given  for  the  assignment  of  another  note  which  was  without 
consideration  is  no  sufficient  averment  of  want  of  considera- 

»Mulliken  v.  Boyce,  1  Gill  60  (1843). 

•Dickson  v.  Gamble,  16  Fla.  687  (1878). 

'Ro88iter  v.  Mareh,  4  Conn.  196  (1822). 

*Pater8on  v,  Hardacre,  4  Taunt.  114 ;  Payne  v.  Cutler,  18  Wend.  605  (1835) ; 
Burton  v.  Stewart,  3  Wend.  236  (1829).  This  is,  however,  now  held  to  be 
unnecessary,  Mann  v.  Lent,  1  M.  <&  M.  240;  S.  C,  10  B.  <fe  C.  877;  Bailey  v. 
Bid  well,  13  M.  &  W.  75;  Heath  v.  Sansom,  2  B.,<&  Ad.  291.  So,  in  an  action 
by  the  drawer  against  the  acceptor.  Hardy  v.  Ross,  4  Bradw.  501  (1870). 

•Mills  V,  Oddy,  6  C.  A  P.  728  (1834) ;  Matlock  v.  Livingston,  9  Sni.  &  M. 
489  (1848) ;  Hunter  v.  McLaughlin,  43  Ind.  38  (1873). 

•1  Chitty  PI.  516;  Easton  v.  Pratchett.  6  C.  &  P.  736  (1834);  Harvey  v. 
Towers.  6  Exch.  656;  Rose  v.  Mortimer,  17  111.  475  (1856) ;  Keith  v.  Maffit, 
38  lb.  303  (1865) ;  Patterson  v.  Gile,  1  Col.  200  (1870) ;  Munro  v.  King,  3  lb. 
238  (1877).  So,  in  Vermont  as  to  partial  failure,  Williams  v.  Hicks,  2  Vt. 
36  (1829).  This  is  true  in  England  at  least  as  to  a  special  count  in  assump- 
sit, if  not  as  to  the  common  counts.  Passenger  v.  Brooks,  7  C.  &  P.  110,  1 
Biiig.  N.  C.  587.  So,  if  want  of  consideration  be  pleaded  to  a  note  given 
for  the  debt  of  an  hntestate,  there  should  be  an  averment  that  the  maker 
had  no  assets  of  the  intestate,  Serle  v.  Waterworth,  4  M.  <&  W.  9  (1838).  And 
in  general  such  plea  is  insufficient,  unless  the  particulars  be  specially 
pleaded,  Stoughton  v.  Kilmorey,  2  C.  M.  &  R.  72  (1835).  But  an  insuffi- 
ciency of  this  sort  in  the  plea  is  cured  by  the  verdict,  Easton  v.  Pratchett, 
1  C.  M.  A  R.  798  (1834). 
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tion  for  the  first  note.^  Where  failure  of  consideration,  how- 
ever, is  specially  pleaded,  it  is  not  necessary  to  aver  that  the 
plaintiff  had  notice  of  such  failure.* 

§  565.  Consideration — ^Parol  Evidence. — ^In  general,  the 
production  of  a  note  or  bill  and  proof  of  its  execution  is  suf- 
ficient to  make  out  a  prima  facie  case  in  favor  of  the  holder.' 
The  presumption  of  consideration  may,  however,  be  rebutted, 
and  parol  evidence  is  admissible  for  this  purpose.  Thus,  the 
original  agreement,  which  formed  the  consideration  of  a  note, 
may  be  proved  by  parol.*  And  such  evidence  is  admissible 
to  prove  the  real  consideration,  whatever  may  be  the  state- 
ment in  the  instrument  as  to  consideration  or  value  received.* 
Thus,  where  a  note  was  expressly  "  for  money  loaned,"  it  was 
held  that  parol  evidence  was  admissible  to  show  that  it  was 
given  for  a  balance  due  on  a  note  origiHally  given  for  tlie 
purchase  of  a  slave.'  So,  it  may  be  shown  by  parol  that  a 
note  was  given  in  consideration  of  indulgence  granted  in  a 
suit;^  or  of  attorney's  fees;®  or  of  services  by  the  payee, 
which  were  already  secured  by  a  lien  ;*  or  in  settlement  of  a 
dispute  about  a  horse.*®  So,  parol  evidence  is  admissible  to 
prove  that  an  indorsement  was  given  as  a  collateral  only;" 

*  Smith  V.  Doty,  24  111.  163  (1860).  But  it  is  sufficient  to  plead  that  a 
boiler  forming  the  consideration  of  the  note  was  warranted  and  of  no  value. 
Beers  v.  Williams,  16  lb,  69  (1854). 

'Niabett  v.  Brown,  30  Ark.  685  (1875). 

•Hilton  V.  Smith,  5  Gray  400  (1855). 

*Ro8e  V.  Phillips,  33  Conn.  570  (1866);  Bender  v.  Pryor,  31  Tex.  341 
(18'i8),  and  may  be  shown  to  be  of  no  value,  Lathrop  v.  Hickson,  67  Ga.  445 
(1881).  So,  it  is  a  question  for  the  jury  whether  a  note  was  ^iven  >ih  secur- 
ity or  for  a  premium  of  insurance,  Maine  Ins.  Co.  v.  Farrar,  66  Me.  133 

(1877). 

*  Cocke  V.  Black  bourn,  67  Miss.  689  (1880) ;  Self  t>.  Herrington,  11  Ala.  489 
(1847).  So,  where  the  consideration  is  only  in  part  expressed,  £verhart  v. 
Fuckett,  73  Ind  409  (1881). 

•Pollen  v.  James,  45  Miss.  129  (1871);  Miller  v.  McKenzie,  95  N.  Y.  676 
(1884) ;  Ramsey  v.  Young,  69  Ala.  157  (1881). 

'  Rodgers  v.  Rosser,  67  Ga.  319  (1876). 

•Scaife  v.  Beall,  43  Ga.  333  (1871). 

•Butts  v.  Cuthbertson,  6  Ga.  166  (1849). 

"Perry  v.  Hill;  68  N.  C.  417.  This  was  allowed  in  an  action  of  trover  for 
the  horse,  although  no  consideration  was  expressed  in  the  note,  Ih, 

"Hazzard  v.  Duke,  64  Ind.  220  (1878). 
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or  to  prove,  in  an  action  by  the  payee  of  a  draft  against  the 
acceptor,  that  the  draft  was  given  in  part  payment  of  a  claim 
due  at  the  time  from  the  drawer  to  the  payee.*  So,  failure 
of  consideration  may  be  proved  by  parol  evidence.*  Thus, 
it  has  been  held  that  in  a  suit  between  the  maker  and  payee 
it  may  be  proved  by  way  of  failure  of  consideration  that  the 
note  was  given  for  fruit  trees  on  a  verbal  agreement  that  only 
those  which  lived  should  be  paid  for;^  or  that  the  note  was 
given  for  real  estate  and  improvements  to  be  made  on  it,  and 
that  this  was  not  done.* 

The  jule  admitting  parol  evidence  in  such  cases  does  not, 
however,  do  away  with  the  rule  excluding  such  evidence, 
when  oflfered  for  the  purpose  of  contradicting  or  varying  a 
written  instrument.  Thus,  it  has  been  held  inadmissible  to 
show  that  th€[  consideration  for  a  bill  of  exchange  and  accept- 
ance was  an  agreement  to  surrender  a  note  which  was  not 
surrendered,  upon  the  ground  that  such  evidence  would  tend 
to  make  the  acceptance  a  conditional  one.^  But  it  seems  that 
evidence  of  a  contemporaneous  verbal  agreement  may  be  used 
to  show  a  partial  or  total  failure  of  consideration."  So,  in  an 
action  by  the  payee  of  a  bill  of  exchange  against  the  acceptor, 
it  may  be  shown  as  a  failure  of  consideration  that  the  condi- 
tions on  which  tjje  acceptance  was  given  have  not  been  com- 
plied with.^  Illegality  of  consideration  may,  in  like  manner, 
be  shown  by  parol.® 

But  parol  evidence  is  not  admissible,  in  an  action  on  a  note 
given  for  a  deed  of  land,  to  show  a  contract  other  than  the 

» Walker  v.  Sherman,  11  Mete.  170  (1846). 

•Mann  v.  Smyaer.  76  III.  365  (1875) ;  Dickin  v.  Morgftn,  54  Iowa  684  (1880)  ; 
Pierce  v.  Hight,  76  Ind.  355  (1881).  Notwitlmtanding  the  note  was  for 
'*  value  received,"  Litchtield  v.  Falconer,  2  Ala.  280  (L841). 

'Hubbard  v.  Galusha,  23  Wis.  398  (1868). 

Mones  V.  Buffum,  50  III.  277  (1869). 

•F<j8ter  V.  Clifford,  44  Wis.  569  (1878) ;  Charles  v,  Denis,  42  lb.  56  (1877). 

•Smith  V.  Carter,  25  Wis.  283  (1870). 

f  Wise  V.  Neal,  39  Me.  422  (1855). 

•Griffin  v.  Cowan,  15  La.  An.  487  (1860);  Newsom  v.  Thighen,  80  Misa 
414  (1855) ;  Gardner  v.  Maxey,  9  B.  Men.  90  (1848). 
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deed,  for  the  purpose  of  impeaching  the  note.^  Nor  is  it 
admissible  to  show  by  parol  that  a  note  given  by  A.  to  B., 
in  consideration  of  C.'s  note  to  A.  and  a  debt  due  from  G.  to 
B.,  was  given  only  to  facilitate  the  collection  of  C.'s  debt, 
and  was  only  to  be  paid  by  A.  when  C.  had  paid  him.*  So, 
where  notes  were  given  in  carrying  out  a  written  contract, 
the  maker  was  not  allowed  to  show  a  contemporaneous  parol 
agreement  for  a  certain  rate  of  allowance  for  deficiency  that 
might  appear  in  the  quantity  of  timber  on  the  land  pur- 
chased with  the  notes.*  Nor  can  the  maker  of  a  note  show 
a  verbal  agreement  for  the  sale  of  corn  at  certain  prices,  as 
part  of  the  consideration,  to  vary  the  note.*  And  it  has 
been  held  in  Indiana  that  want  of  consideration  alone  in  the 
trjansfer  of  a  note  cannot  be  proved  by  parol  evidence, 
although  it  would  be  otherwise  if  such  transfer  were  accom- 
panied  with  fraud.* 

§  566.  Consideration — ^Burden  of  Proof. — As  has  been  said, 
any  statement  of  consideration  in  a  note  or  bill  may  be  ex- 
plained or  even  contradicted  in  all  cases  where  want  of  con- 
sideration "or  failure  or  illegality  in  it  would  constitute  an 
available  defense.'  The  burden  of  proving  any  considera- 
tion, so  far  as  it  rests  on  the  plaintiff  at  all,  is  fully  satisfied 
by  proving  the  instrument  itself.^  The  burden  of  proof  of 
want  of  consideration  is  in  all  cases  upon  the  defendant  set- 

'Stookey  v.  Hughes,  18  111.  55  (1856). 

*Gillett  V.  B.1II0U,  29  Vt.  296  (1857).  So,  it  has  been  held  inadmissible  to 
show  that  a  note  was  given  for  the  transfer  of  certain  debts,  and  was  only  to 
be  paid  out  of  the  proceeds  collected,  Walters  v.  Smith,  23  111.  842  (1860). 
But  in  defense  to  a  note  containing  in  brackets  the  words,  "  for  two  mills, 
remit  as  soon  as  sold,"  such  evidence  has  been  held  admissible,  Ward  «. 
Perrigo,  33  Wis.  143  (1873). 

•Hubbard  v.  Marshall,  60  Wis.  322  (1880). 

*McKegney  v.  Widekind,  6  Bush  107. 

•Treadway  v.  Cobb,  18  Ind.  36  (1862). 

•Abbott  V.  Hendricks,  1  Man.  &  G.  791  (1840) ;  Litchfield  v.  Falconer,  2  Ala. 
280  (1841) ;  Barker  v,  Prentiss,  6  Mass.  430  (1810) ;  Matlock  v.  Livingston,  9 
Sm.  &  M.  489  (1848) ;  Boynton  v.  Twity,53  Ga.  214  (1874);  Search  «.  Miller, 
9  Neb.  26  (1879). 

^Burnham  v.  Allen,  1  Gray  496  (1854).  But  the  presumption  is  only  that 
a  note  or  bill  is  given  for  money  advanced  or  due  at  the  time,  and  the  bur- 
den is  on  the  holder  to  prove  that  it  was  given  to  secure  a  fluctuating  bal- 
ance, In  re  Boys,  L.  B.  10  Eq.  467  (1870). 
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ting  it  up.^     In  like  manner,  the  burden  of  proving  failure 
of  consideration  is  upon  the  defendant.^ 

And  in  pleading  failure  of  consideration  in  a  note  given 
for  the  purchase  of  land,  by  reason  of  a  mortgage  on  the 
land,  the  defendant  must  make  the  admissibility  of  such  de- 
fense appear  by  an  averment  that  he  had  no  notice  of  such 
mortgage.*  In  like  mannex,  the  burden  of  proof  is  on  the 
defendant  alleging  that  the  consideration  of  a  bill  or  note 
was  illegal  ;*  e.  y.,  that  the  note  was  for  liquor  sold  without 
a  license;*  or  for  the  sale  of  a  lottery  prize.'  But  the  pre- 
sumption of  a  valid  consideration  must  be  met  by  proof,  and 
mere  denial  by  averment  in  the  answer  is  in  general  not  suf- 
ficient to  rebut  the  presumption.^  Nor  is  such  presumption, 
in  the  case  of  an  indorsement,  rebutted  by  mere  proof  of  the 
want  of  a  proper  revenue  stamp  at  the  time  of  its  delivery;' 
or  of  the  absence  of  the  payee  from  a  trial  in  court,  the  note 

*  Byles  122 ;  Chitty  80 :  Story  on  Prom.  Notes  {  181 ;  Smith  v.  Martin,  9  M.  & 
W.  304 ;  S.  C,  2  Q.  B.  117 ;  Willis  v.  Barber,  1  76.  425 ;  Fearn  v.  Filica,  7  Man. 
&  G.  513 ;  Robins  v.  Maidstone,  4  Q.  B.  815 ;  Mills  v.  Barber,  1  M.  &  W.  425 ;  S. 
C  ,  5  Dowl.  77  :  S.  C,  2  Gale  5 ;  Percival  v.  Frampton,  2  C.  M.  &  R.  180 ;  S.  C, 
3  Dowl.  748 ;  Whittaker  v,  Edmunds,  1  M.  &  Rob.  366 ;  S.  C,  1  Ad.  &  El.  638 ; 
Collins  p.  Martin,  1  Bos.  <fe  P.  651 ;  James  v.  Chalmers,  6  N.  Y.  209  (1852); 
Sawyer  v,  Vaughan,  25  Me.  337  (1845) ;  Fitch  v.  Redding,  4  Sandf.  130  (1850) ; 
Trustees  v.  Hill,  12  Iowa  462  (1861);  Henderson  v.  Girandeau.  15  La.  An. 
382  (I860);  Nevins  v.  Chapman,  15  La.  An.  353  (1860);  Hardy  v.  Ross,  4 
Bradw.SOl  (1879) ;  Martin  v.  Tucker,  35  Ark.  279  (1880). 

•Stephens  v.  Lanier,  20  La.  An.  347  (18G8) ;  Muggab  v.  Tucker,  10  lb,  688 
(1855);  Bisbee  v.  Torinus,  26  Minn.  165  (1879);  Conmey  v.  Macfarlane,  97 
JPenna.  St.  861  (1881);   or  a  partial  failure,  Bisbee  v,  Torinus,  mAjpra, 

•Herron  v,  Debard,  24  Tex.  181  (1859). 

*Edmunds  v.  Groves,  2  M.  &  W.  642 ;  Wyat  v.  Bulmer,  2  Esp.  538 ;  Wyman 
V.  Fiske,  3  Allen  238  (1861) ;  Emery  v.  Estes,  31  Me.  155  (1850) ;  Pixley  v. 
Boynton,  79  111.  351  (1875) ;  Pryor  v.  Coulter,  1  Bailey  517  (1830) ;  Powell  v. 
Groves,  14  La.  An.  873  (1859) ;  Brown  v.  Kinsey,  81  N.  C.  245  (1879) ;  Hone 
V,  Aromons,  14  III.  29  (1852).  That  a  note  for  ''futures"  is  for  a  gaming 
consideration  will  not  be  presumed,  Williams  v.  Connor,  14  So.  Car.  621 
(1881).  It  is  a  question  for  a  jury  whether  a  note  was  given  for  a  wager  or 
not,  Craig  v,  Andrews,  7  Iowa  17  (1858). 

^Doe  V.  Burnham,  31  N.  H.  426  (1855).  Both  facts  must  be  proved,  viz. : 
that  the  note  was  given  for  spirituous  liquor  and  that  the  liquor  was  sold 
without  license. 

•Terry  v.  Olcott,  4  Conn.  442  (1823). 

^  Greer  v.  George,  8  Ark.  131  (1847) ;  Trustees  of  Orphan  School  v.  Flem- 
ing, 10  Bush  234  (1874) ;  Gutwillig  v.  Stumes,  47  Wis.  428  (1879).  In  Ver- 
mont, however,  the  general  issue  puts  in  issue  the  consideration  as  well  as 
the  execution,  and  it  is  incumbent  on  the  plaintiff  in  such  a  case  to  prove 
the  consideration,  Goodenough  v.  Huff,  53  Vt.  482  (1881). 

'Long  V.  Spencer,  78  Penna.  St.  803  (1875). 
▼OL.  n.  M 
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having  been  given  for  his  services  as  attorney  in  the  case.* 
In  some  States,  by  force  of  statute,  the  denial  of  a  valid 
consideration  by  plea  or  answer  puts  the  consideration  in 
issue  and  throws  on  the  plaintiff  the  burden  of  proving  it.* 

§  567.  Burden  as  to  Qood  Faith — ^Holder  for  Value. — On 
the  other  hand,  where  want  or  failure  of  cansideration  is 
proved,  this  does  not  in  general  throw  the  burden  ou  the 
plaintiff  of  showing  himself  to  be  a  holder  for  value  without 
notice.'  But  it  was  formerly  held  that  where  a  note  was 
shown  to  have  been  given  for  accommodation,  this  burden 
fell  upon  the  holder.*  In  the  words  of  Lord  Abinger  in 
Mills  V.  Barber,  "  there  is  a  substantial  distinction  betwe(>n 
bills  given  for  accommodation  only,  and  cases  of  fraud,  in- 
asmuch as  in  the  former  case  it  is  to  be  presumed  that 
money  has  been  obtained  upon  the  bill.  If  a  man  comes 
into  court  without  any  suspicion  of  fraud,  but  only  as  the 
holder  of  an  accommodation  bill,  it  may  fairly  be  presumed 
that  he  is  a  holder  for  value.  The  proof  of  its  being  an 
accommodation  is  no  evidence  of  a  want  of  consideration  in 
the  holder."  It  is  therefore  to  be  considered  as  th-e  rule 
now  established,  that  mere  evidence  that  a  bill  or  note  was 
given  for  accommodation  will  not  throw  upon  the  plaintiff 
the  burden  of  proving  himself  to  be  a  holder  for  value.* 

'Douglass  t;.  Eason,  36  Ala.  687  (186Q). 

•Mass.  G.  S.  c.  129  J  17;  Davis  v.  Travis,  98  Mass.  222  (1867);  E^tabrook 
V,  Boyle,  1  Allen  412  (1861) ;  Martin  v.  Donovan,  45  La.  An.  41  (1860). 

•Gray  v.  B»«nk  of  Kentucky.  29  Penna.  St.  3<>o  (ia)7) ;  Albrecht  v  Strim- 
pler,  7  Ih  476  (1848):  Din^man  v.  Amsink,  77  Ih,  114  (1874);  Kni^jht  v. 
Pugh,  4  Wnttrt  &  8.  445;  Brown  v.  Street.  6  Ih.  221;  Wilson  v.  Liizier,  11 
Gratt.  478  (1854).  So,  loo,  Whitlaker  v.  Eilinuntls,  1  M.  &  Rol».  366.  nHulily- 
ing  Henth  v.  Saiisom,  2  B.  <&  At).  291.  But  many  cases  hold  that  the  hunlen 
falls  on  the  plaintitt',  of  proving  himself  in  such  case  a  hoi<ler  for  vMhie, 
Rogers  v.  Morton,  12  Wend.  484  (1834) ;  Small  v.  Olewley,  62  Me.  15.3  (1871 ) ; 
Delano  v.  Bnrtlelt,  6  Cnsh.  3H4  (18')0);  Thompson  v.  Armstrong.  7  Ala.  256 
(1845);  Zook  v.  Simonson,  72  Ind.  83  (1880);  Harbison  v.  State  Bank,  28 
lb.  133: 

♦Byles  122;  Black  River  Savings  Bank  v.  Edwards,  10  Gray  387  (1858^. 

*Bylert  122;  Mills  v.  B;irher,  1  M.  &  W.  425;  Percival  v.  Frampton^2  C.  M. 
&R.  180;  S.C.,3Dowl.748;  Whittaker  v.  Edmunds,  «//pra;  S.C,1  Ad  «fe  El. 
638;  Clarke  v.  Hoimns,  2  P.  &  F.  75;  jMcoh  v.  Hungate,  1  M  &  R<ih.  445. 
And  this  has  been  held  to  l>e  the  rule  notwithstMuding  plaintiff's  admission 
of  the  fact  on  the  record,  Etimonds  v.  Groves,  2  M  &  W.  642;  Smith  v.  Mar- 
tin, 9  Tb.  304;  Fearn  v.  Fili<;a,  7  Man.  &  G.  513.  But  see,  contra,  Bingham 
».  SUmley,  2  Q.  B.  117;  Robins  v,  Maidstone,  4  lb.  815. 
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On  the  other  hand,  it  is  held  that  evidence  that  an  in- 
dorser  signed  a  note  merely  as  guarantor,  throws  on  the 
plaintiff  the  burden  of  proving  himself  a  holder  for  value.^ 
And  so  does  evidence  that  the  bill  or  note  in  question  was 
stolen  from  the  defendant,  or  was  lost  by  him  ;*  although  it 
has  been  doubted  whether  this  rule  would  apply  to  a  bank 
bill  stolen  from  the  bank  before  it  was  put  into  circulation.' 
In  like  manner,  evidence  that  the  maker  was  sick  and  in- 
toxicated  at  the  time  of  making  the  note,  throws  on  the 
holder  the  burden  of  proving  that  he  paid  value  for  it.* 
This  is  true  also  where  the  consideration  is  proved  by  the 
defendant  to  be  illegal.*  So,  where  it  is  shown  that  the  note 
was  given  in  renewal  of  a  note  given  originally  for  an  illegal 
sale  of  liquor.*  So,  where  a  note  is  proved  to  have  originated 
in  fraud,  the  burden  falls  on  the  plaintiff  of  proving  himself 
to  be  a  holder  for  value.'  So,  too,  where  the  note,  though 
originally  valid,  has  been  obtained  and  negotiated  by  fraud;* 
or  fraudulently  transferred  by  an  agent;*  or  fraudulently 
diverted  by  the  payee.^°  And  this  has  also  been  held  to  be 
the  case,  where  the  consideration  of  a  note  given  for  goods 

'Sandford  v.  Norton,  14  Vt.  228  (1842). 

•Worcester  Co.  Bank  v.  DorcheHter  Bank,  10  Gush.  488  (1852) ;  Matthews 
i».  Pavthress,  4  Ga.  287  (1848) ;  Merchants'  and  Planters'  Nat.  Bank  v.  Trust- 
ees Masonic  Hall,  62  6a.  271  (1879). 

'Meioair,  J.,  in- Worcester  Co.  Bank  v.  Dorchester  Bank,  supra. 

^Holland  v.  Barnes,  53  Ala.  83  (1875). 

*  Wyatt  V.  Campbell,  1  Mond.  &  M.  80 ;  Bailey  v.  Bidwell,  13  M.  &  W.  73 ; 
Sistermans  v.  Field,  9  Gray  331  (1857) ;  Tucker  r.  Morrill.  1  Allen  528  (1861) ; 
Smith  V.  Edgeworth,  3  fb.  233  (1861) ;  National  Bank  v.  Kirby,  108  Mass.  497 
(1871);  Emerson  v.  Burns,  114  Ih,  348  (1874);  Paton  v.  Coit.  5  Mich.  505 
(1858) ;  Cottle  v.  Cleaves,  70  Me.  256  (1879) ;  or  where  it  is  admitted  to  be 
illegal.  Bingham  v  Stanley,  1  G.  &  D.  237;  S.  C,  2  Q.  B.  117.  But  see  Hill 
V.  Ni»rthrup,  4  Thonips.  &  C.  120  (1874) ;  S.  C,  1  Hun  612. 

•  Holden  v.  Cosgrove,  12  Gray  216  (1858). 

'Chitty725;  Duncan  v.  Scott,  1  Campb.  100;  Paterson  v.  Hardacre,  4 
Taunt.  114;  Rees  v,  Murquis  of  Headfort.  2  Campb.  574;  Thomas  r.  New- 
ton, 2  C.  A  P.  606;  Harvey  v.  Towers,  6  Exch.  656;  Home  v.  Karsper,  5 
Binn.  469  (1813) ;  Hart  v.  Potter.  4  Duer  458  (1855) ;  N.  Y  &  Va.  Bank  v. 
Gibson,  5  lb.  574  (1856) ;  Maples  v.  Browne,  48  Penna.  St.  458  (1865) ;  Mon 
roe  V.  Cooper,  5  Pick.  412;  Marston  v.  Forward,  5  Ala.  347  (1843) ;  Bertrand 
V.  Barkman,  13  Ark.  150  (1852);  Wallace  v.  Bank  of  Mobile,  1  Ala.  849 
(1840). 

■Ross  V.  Bedell,  6  Duer  462  (1856). 

■McLemore  v.  Curran,  9  La.  An.  22  (1854). 

••Sperry  v.  Spaulding,  45  Cal.  544  (1873). 


1 80  CONSIDERATION — DEFENSE. 

purchased  fails  through  a  subsequent  fraudulent  conversion 
of  the  goods  by  the  payee.^ 

The  further  consideration  of  the  burden  of  proof  of  notice 
or  want  of  notice  as  affecting  the  bona  Jide  character  of  the 
holder  is  left  for  a  subsequent  part  of  this  work. 

'Hutchinson  t;.  Boggs,  28  Fenna.  St.  294  (1857). 
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CHAPTER  XVI. 

PRESENTMENT  FOR  ACCEPTANCE. 

I,  American  Law  of  Presentment. 
II.  Foreign  Law. 


I.    AMEKICAN   LAW   OF   PRESENTMENT. 

568.  Presentment — When  Necessary. 

569.  Waiver. 

570.  Circumstances  Dispensing  with. 

571.  How  Made. 

572.  By  whom  Made. 

573.  To  whom  Made. 

574.  When—"  Reasonable  Time." 

575.  Instances. 

57S.  Diligence — Affected  by  Circulation. 

577.  by  Fluctuating  Exchange. 

578.  by  other  Circumstances. 

579.  American  Statutes. 

580.  Holidays — Business  Hours. 

581.  Where  Made.   ' 

§  568.  Presentment  for  Acceptance — ^When  Necessary. — ^It 
is  the  right  of  the  holder  of  a  bill  of  exchange,  and  it  often 
becomes  his  duty,  to  present  the  bill  to  the  drawee  for  his 
acceptance.  By  this  means  only,  as  we  shall  see,  can  he 
acquire  a  right  to  look  to  the  drawee  for  its  payment.  And 
prompt  action  on  his  part  to  determine  and  fix  the  liability 
of  the  drawee  is  often  incumbent  on  him  for  his  own  safety 
and  for  the  security  of  other  parties.  In  general,  all  bills  of 
exchange  should  be  presented  to  the  drawee  for  acceptance 
and  should  be  protested  for  the  purpose  of  holding  the  drawer 
and  indorser,  if  the  acceptance  is  refused.  No  presentment 
for  acceptance  is  necessary,  where  the  bill  is  payable  on 
demaml  or  at  a  certain  time  after  date.^     But  although  a 

»Byle8l82;  ChittySlO;  1  Daniel  424;  1  Edwards  JJ  639,617;  1  Parsons 
837 ;  Story  on  Bills  ?  228;  Bank  of  Washington  v.  Triplett,  1  Pet.  25  (1828) ; 
Crosby  «  Morton,  13  La.  357  (1839) ;  O'Keefe  v.  Dunn,  1  Marsh.  616;  S.  C.  6 
Taunt. 3a5;  5M.&S.282;  Goodallt;.Dolley,lT.  R.713;  Blesard v. Hirst, Burr. 
2670;  Philpot  v.  Bryant,  3  C.  &  P.  244;  Townsley  v.  Sumrall,  2  Pet.  170 
(1829);  Fall  River  Union  Bank  v.  Willard.  5  Mete.  216  (1842)  :  Allen  r.  Suy- 
dam,  20  Wend.  321  (1838);  Orr  v.  Maginnis,  7  East  359;  Plato  v.  Reynolds, 
27  N.  Y.  586  (1863);   House  v.  Adams,  48  Penna.  St.  261  (18()4) ;   obiter. 
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bill  is  made  payable  at  a  day  certain  and  does  not  therefore 
require  to  be  presented  for  acceptance,  it  may  be  so  presented 
at  any  time  before  its  maturity.^  A  post-dated  draft  payable 
at  sight  is  equivalent  to  a  bill  of  exchange  payable  at  a  cer- 
tain time  after  date,  but  it  cannot  properly  be  presented  for 
acceptance.^  Checks  do  not  require  presentment  for  accept- 
ancfe,  unless  made  payable  at  a  future  day,  being  in  that  case 
equivalent  to  bills  of  exchange.*  Cliecks  are,  however,  often 
presented  for  the  purpose  of  being  certified,  and  this  amounts, 
as  we  shall  hereafter  see,  to  an  acceptance.  It  is  not  neces- 
sary to  present  for  acceptance  a  deposit  note  payable  "  with 
interest  on  day  of  acceptance."* 

Where  bills  are  payable  at  or  after  sight,  it  is  plain  that 
the  time  of  their  maturity  can  only  be  fixed  by  presentment, 
and  for  this,  if  no  other  reason,  presentment  is  necessary  to 
such  bills.^  But  by  recent  English  statute  such  bills  are  now 
.made  in  eflTect  bills  payable  on  demand.* 

§  669.  Waiver  of  Presentment. — Naming  a  place  of  pay- 
ment in  a  bill  does  not  affect  the  necessity  for  presentment.^ 
But  presentment  is  unnecessary  where  acceptance  is  waived.* 

Walker  v.  Stetson,  19  Ohio  St.  400  (1869) ;  Bank  of  Bennington  v.  Raymond, 
12  Vt.  401  (1839);  QIai«gow  v.  Copeland.  8  Mo.  268  (184:^);  Carmichael  v. 
Bank  of  Penna.,  4  How.  667  (Miss.  1840);  Richardson  v.  Daniels,  5  U.  C.  Q. 
B.  671  (o.  B.  1837).  But  in  Illinois,  to  hold  an  indorser  the  bill  must  be  pre- 
sented for  acceptance,  Burritt  v.  Tidmarsh,  5  Bradw.  341  (1879). 

»Bachellor  v.  Priest.  12  Pick.  399  (1832). 

"New  York  Iron  Mine  v.  Citizens'  Bank.  44  Mich.  344  (1880).  The  dis- 
tinction in  this  respect  between  a  post-dated  bill  of  exchange  and  a  bill  pay- 
able at  a  certain  time  after  date  is  commented  on  by  Judge  Cooley  in  this 
case. 

•1  Parsons  71 ;  Martin  v.  Bailey,  4  Am.  Law  Reg.  632  (1856). 

<Chitty  310;  Sutton  v.  Toomer,  7  B.  &  C.  416;  S.  C.  1  Man.  &  R.  125. 

*Byle8  182;  Chitty  310;  1  Daniel  425;  1  Edwards  ?  589;  1  Parsons  338; 
Story  on  Bills  i  228;  Elting  v.  Brinkerhoff,  2  Hall  459  (1829);  Duraont  v. 
Pope,  7  Blackf.  367  (1845) ;  Allen  v.  Suydam,  20  Wend.  321  (1838) ;  8.  C,  17  lb. 
368 ;  Aymar  v.  Beers,  7  Cow.  705  (1827) ;  Wallace  v.  Agry.  4  Mason  336  (1827), 

5  Ih.  118 ;  Muilman  v.  D'Eguino,  2  H,  Bl.  565 ;  Holmes  v.  Kerrison,  2  Taunt. 
823 ;  Thorpe  v.  Booth,  Ryan  &  Mood.  389 ;  Dixon  v,  Nutall,  1  C.  M.  &  R  307, 

6  C.  &  P.  320 ;  Mullick  v.  Radakissen,  9  Moore  P.  C.  46 ;  Fernandez  v.  Lewis, 
1  McCord  32L  (1821) ;  Cox  v.  National  Bank,  10  Otto  704  (1879).  So,  if  pay- 
able one  day  after  sight,  Craig  v.  Price,  23  Ark.  633  (1861). 

•34  and  35  Vict.  c.  74. 

^Bachellor  v.  Priest,  12  Pick.  399  (1832). 

•Byles  182,  286;  1  Daniel  425;  1  Edwards  J  540;  Denegre  v.  Milne.  10  La, 
An.  324  (1855) ;  English  v.  Wall,  12  Rob.  132  (1845) ;  Liggett  v.  Weed,  7  Kans. 
273  (1871) ;  Carson  v.  Russell,  26  Tex.  452  (1863). 
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Waiver  of  notice  of  protest  is  not,  however,  equivalent  to 
waiver  of  presentment/  But  in  California  and  Utah  waiver 
of  presentment  is  made  equivalent  to  waiver  of  protest,  al- 
though the  converse  of  the  rule  is  only  adopted  as  to  foreign 
bills.*  And  it  hes  been  held  that  an  indorsement,  "  account- 
able in  eight  months  from  date,"  is  a  waiver  both  of  demand 
and  protest.^  So,  presentment  for  acceptance  is  dispensed 
with  where  there  is  an  unconditional  agreement  for  the 
acceptance  of  a  bill  to  be  drawn  ;  since  this  of  itself  amounts 
to  an  acceptance.*  It  is  said  that  presentment  for  acceptance 
is  not  dispensed  with  by  the  fact  that  the  drawer  and  drawee 
are  one  person,  although  the  rule  is  otherwise  as  to  notice  of 
protest  in  such  case.*  And  a  bill  which  is  drawn  by  one 
corporation  officer  on  another  is  in  legal  effect  a  note  and 
requires  no  formal  acceptance  or  presentment  for  acceptance.* 
On  the  other  hand,  it  has  been  held  that  presentment  for 
acceptance  is  not  waived  by  direction  from  the  drawer  to  the 
drawee  not  to  accept  the  bill.^  So,  it  is  necessary  whei*e 
the  holder  of  a  bill  is  only  the  agent  of  another,  or  where  the 
payee  is  expressly  required  by  the  drawer  to  present  the 
bill.®  And  this  is  expressly  required  by  statute  in  Califor- 
nia, in  the  case  of  bills  held  by  an  agent.*  And  where  an 
agent  neglects  to  make  due  presentment  for  acceptance,  he  is 
liable  to  his  principal  in  damages. *° 

*Drinkwater  v.  Tebbetts,  17  Me.  16  (1840) ;  Burnham  v.  Webster,  lb.  50. 

^California  (1880  1  Hitteirs  Codes  &  Suts.  U  8159,  8160) ;  Utah  (1882  P.  L. 
68  ii  56,  67). 

■Brtgley  V.  Biizzell,  19  Me.  88  (1841).  So,  an  indorsement  **A.  B.,  holden," 
Bean  v.  Arnold.  16  lb.  251  (1839). 

*\Vhilden  v.  Merchants',  &c.,  National  Bank,  64  Ala.  1  (1879). 

'Kaskaskia  Bridge  Co.  v.  Shannon,  6  III.  15  (1844). 

•  Hrtsey  V.  White  Pigeon  Beet  Sngrtr  Co.,  1  Dougl.  193  (Mich.  1843).  Nor  is 
presentment  for  payment  and  notice  of  non-payment  necessary  to- hold  the 
drawer  of  such  a  bill,  Dennis  v.  Table  Mountain  Water  Co.,  10  Cal.  869  (1858). 

'Byles  185;  Chitty  311;  1  Daniel  422;  1  Parsons  338;  Hill  v.  Heap,  Dow. 
A  R.  57 ;  Prideaux  v.  Collier,  2  Stark.  57. 

•Byles  182;  Chitty  310;  1  Daniel  432;  Walker  v.  Bank  of  State  of  New 
York,  9  N.Y.  582(1854). 

^Qilifomia  (1880  1  Hitteirs  Codes  &  Stats.  |  7021).  So,  by  proposed  Civil 
Code  of  N*^o  York  (1865  Civil  Code  i  1(143). 

"Chittv311;  1  Daniel  439;  1  F^lwards  ?  561 ;  1  Parsons  346;  Dnnlop  v. 
Hamilton.  1  Bell  320  n  ;  Van  \Vav\  v  Woolly,  3  B.  &  C.  430;  S.  C,  4  Dowl  & 
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§  570.  Oircumstances  Dispensing  with  Presentment. — If  the 
drawee  is  an  infant  or  otherwise  incapable  of  accepting  the 
bill,  its  presentment  for  acceptance  is  excused.  And  this  is 
provided  in  California  by  statute.^  So,  too,  if  the  drawee 
has  no  place  of  business  or  residence  that  can  be  found.* 
And  in  New  York  a  recent  statute  provides  for  presentment 
during  an  epidemic  or  in  an  infected  part  of  the  city  by  pre- 
sentment in  such  case  to  a  person  residing  out  of  the  infected 
district,  designated  for  that  purpose  by  the  drawee,  or,  in 
default  of  such  person,  at  the  county  clerk's  office.'*  It  is 
also  provided  in  California  and  Utah,  by  statute,  that  pre- 
sentment for  acceptance  shall  be  unnecessary  as  to  any  party 
who  infQrms  the  holder  within  ten  days  before  maturity  that 
the  bills  will  be  dishonored;*  as  well  as  in  cases  where  the 
indorser  is  fully  secured  by  a  transfer  to  him  of  all  the 
drawer's  property.^  So,  too,  where  the  drawee  has  been  for- 
bidden by  the  drawer  to  accept  or  pay  the  bill,  or  where  the 
drawer  had  at  the  time  of  making  the  bill  no  reason  to  be- 
lieve it  would  be  accepted  or  paid  by  the  drawee.*  Where 
a  bill  is  payable  on  a  day  certain,  an  agreement  that  it  shall 
not  be  presented  before  maturity  will  not  discharge  the  in- 
dorser any  more  than  mere  non-presentment  without  such 
agreement  would  do  so.'' 

§  571.  Presentment — ^How  Made. — When  a  bill  is  presented 
for  acceptance,  it  is  not  absolutely  necessary  that  it  should  be 

Ry.  374;  S.  C,  Mood.  &  M.  526;  Allen  v.  Suydam.  20  Wend.  321  (1838) ;  8. 
C,  17  lb.  368;  Smith  v.  Miller,  43  N.  Y.  171  (1870) ;  S.  C,  62  lb,  545  (1873) ; 
First  Nat.  Bank  v.  Fourth  Nat.  Bank,  77  N.  Y.  320  (1879). 

'California  (1880  1  Hittell's  Codes  A  Stat.  8218);  Dakota  (1877  Rev.  C.  H 
1911,  1912) ;  Utah  (1882  L.  62  i  88).  This  is  also  provided  in  the  Civil  Code 
proposed  lor  New  York  (1865  Civil  Code  {  1803). 

^California  (1880  1  Hittell's  Codes  &  Stats.  {  8186) ;  Dakota  (1877  Rev^  C.  { 
1891) ;  Utah  (1882  P.  L.  59  i  68). 

'New  York  (1882  8  R.  S.  2243  U  12-17). 

*CaUfomia  (1880  1  Hittell's  Codes  &  Stat.  {{  8156,  8167) ;  Utah  (1882  L.  57 
i  53). 

^California  (1880  1  Hittell's  Codes  &  Stats.  H  8156,  8157) ;  Utah  (1882  L.  57 
2  54). 

•California  (1880  1  Hittell's  Codes  &  Stats.  J  8220) ;  Dakota  (1877  Rev.  C.  { 
1913) ;  Utah  (1882  L.  62  J  90).  This  provision  is  also  found  in  the  proposed 
Civil  Code  of  New  York  (1865  Civil  Code  ?  1805). 

'Fall  River  Bank  v.  Willard,  5  Mete.  216  (1842). 
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shown  to  the  drawee;^  although  it  is  proper  that  this  should 
be  done.*  And  it  is  said  that  it  must  be  done,  if  required  by 
the  drawee.'  In  all  cases  where  a  bill  is  drawn  in  a  set  of  two 
or  raore  parts,  it  will  be  sufficient  to  present  one  part.*  And 
this  is  provided  by  statute  in  California.* 

But  in  whatever  way  it  be  made,  presentment  must  be 
absolute  and  positive.  And  it  will  not  be  a  good  present- 
ment of  a  bill,  if  the  notary  presenting  it  takes  it  away  and 
agrees  to  call  again  with  it  the  next  day.  In  such  case  there 
is  no  sufficient  presentment  and  can  be  no  protest  without 
another  formal  demand.*  But  where  a  check  has  been  pre- 
sented for  payment  but  not  paid,  and  is  held  at  the  drawer's 
request  until  three  o*clock  in  the  afternoon  of  the  same  day, 
and  presented  then  on  the  strength  of  the  drawer's  promise 
to  make  his  account  good,  the  drawer  will  not  be  discharged 
by  the  want  of  proper  presentment.^  Where  a  bill  is  in 
terras  payable  in  another  State  or  in  a  foreign  country,  it  is 
provided  by  statute  in  New  York  that  it  may  be  pr^ented 
for  acceptance  or  payment  in  accordance  with  the  laws  of  the 
State  or  country  where  it  is  payable.'  As  to  what  local  law 
shall  in  general  govern  the  presentment  and  protest  of  a  bill 
the  reader  is  referred  to  the  chapter  on  that  subject  at  the 
beginning  of  this  work. 

§  672.  Presentment — By  Whom  Made. — Presentment  for 
acceptance  should  be  made  by  the  rightful  holder  of  the  bill 

'FiBher  v.  Beck  with,  19  Vt.  31  (1846).  See,  too,  Chitty  316,  864;  1  Daniel 
430;  1  Edwards  2  558;  1  Parsons  348). 

'"The  term  presentment  imports  not  a  mere  notice  of  the  existence  of  a 
draft  which  the  party  has  in  his  possession  hut  the  exhibiting  of  it  to  the 
person  on  whom  it  is  drawn  that  he  may  see  the  same  anci  examine  his  ac- 
counts or  correspondence  and  judge  what  he  shall  do— whether  he  shrtll 
Hccept  the  draft  or  not,"  Hubbard,  J.,  in  Fall  River  Union  Bank  v,  Willard, 
5  Mete.  216(1842). 

•1  Daniel  430;  1  Edward  J  558;  1  Parsons  348. 

*  Downs  V.  Church,  13  Pet.  205  (1839);  Walsh  v.  Blatchley,  6  Wis.  422 
(1853) ;  see  Perreira  v.  Jepp,  cited  in  10  B.  &  C.  450  n. 

^Cnif/omia  (1880,  1  HittelPs  Codes  A  Stat.  {  8175);  Dakota  (1877  Rev.  C. 
i  1886) ;  Utah  (1882  L.  69  {  63).  So,  by  proposed  Civil  Code  of  New  York 
(1865  Civil  Code  i  1778), 

•Crtse  V.  Burt,  15  Mich.  82  (1866). 

'Andrews  v.  German  Nat.  Bank,  9  Heisk.  211  (1872). 

•Sew  York  (1882,  3  R  S.  2246 ;  and  see  1876  P.  L.  {  925). 
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or  his  agent.^  Possession,  however,  is  presumptive  evidence 
of  a  right  to  demand  acceptance  or  payment.*  And  where 
the  presentment  is  by  a  wrongful  holder,  the  acceptance  will 
inure  to  the  benefit  of  the  true  owner.*  Where  the  demand 
for  acceptance  or  payment  is  made  by  an  agent,  his  authority 
to  bind  his  principal  ends  in  general  with  the  death  of  the 
principal,  as  in  other  cases  of  agency,  and  a  presentment 
after  that  time  will  not  be  good,*  Presentment  is  usually 
made  by  a  notary,  and  many  States  provide  by  statute  for 
presentment  by  a  notary  in  behalf  of  any  person  interested.* 
And  in  some  States  presentment  by  the  notary's  clerk  is  held 
jufBcient.**  The  California  Code  makes 'express  provision  for 
presentment  for  acceptance  by  the  holder  or  his  agent.^ 

§  573.  Presentment — To  Whom  Made. — As  presentment  for 
acceptance  should  properly  be  made  by  the  holder  or  his  au- 
thorized agent,  so  it  should  be  made  to  the  drawee  or  his 
authorized  agent.®  But  it  is  not  sufficient  to  show  that  a  bill 
of  exchange  was  taken  to  a  house  described  as  the  drawee's 
place  of  business  and  there  presented  for  acceptance  to  some 
person  found  on  the  premises  which  were  described  as  his.* 
The  person  to  whom  presentment  for  acceptance  is  made 
must  be  shown  to  be  really  the  drawee's  agent.  And  this 
may  be  shown  by  parol  evidence.^^    Some  statutes  provide 

>Chittv311;  1  Daniel  425;  1  Edwards  {  558;  1  Parsons  839;  Story  on 
Bills  J  229.    So,  by  proposed  Civil  Code  of  New  York  (J  1783). 

*So  held  as  to  presentment  for  payment,  Bank  of  Utica  v.  Smith,  18  Johns. 
230  (1820) ;  Agnew  v.  Bank  of  Gettysburg,  2  Har.  &  G.  478  (1828). 

•Chitty  311 ;  1  Daniel  426;  Story  on  Bills  J  229 ;  1  Pardessus  444. 

*Grtle  V,  Tappan,  12  N.  H.  145  (1841). 

^Mairifi  (1871  R.  S.  c.  32  ?  3) ;  Wisconsin  (1878  R.  S.  i  175) ;  West  Virffinia, 
1879.  2  R.  S.  c.  139  i  6) ;  Wyoming  (1876  C.  L.  493  i  5) ;  Michigan  (1871,  1  C. 
L.  262  i  112). 

•Schuchardfc  v.  Hall,  36  Md.  590  (1872);  Lee  v.  Buford,  4  Mete.  7  (Ky. 
1862). 

^California  (1880,  1  Hitteirs  Codes  &  Stats,  i  8186);  Dakota  (1877  Rev.  C. 
i  1891) ;  Utah  (1882  P.  L.  69  {  68). 

•Byles  185;  Chitty  311;  1  Daniel  425;  1  Edwards  559;  Story  on  Bills 
J  229;  1  Parsons  349 ;  Sharpe  v.  Drew,  9  Ind.  281  (1857) ;  Cheek  v.  Roper,  5 
Esp.  175;  Wiseman  V.  Chiappella,  23  How.  368  (1859);  Schuchardt «.  Hall, 
36  Md.  590  (1872). 

•Cheek  v.  Roper,  5  Esp.  175. 

»« Nelson  v.  Fotterall,  7  Leigh  179  (1836);  Stainback  v.  Bank  of  Va.,  11 
Gratt.  260  (1854). 
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expressly  that  if  the  drawee  is  absent  from  his  place  of 
business  or  from  his  residence,  when  the  bill  is  presented,  it 
is  sufficient  to  present  it  to  any  person  having  charge  of  his 
premises  or  employed  there.^  And  it  is  provided  by  the 
proposed  Civil  Code  of  New  York  that  if  the  drawee  is  not 
found  in  the  State,  presentment  may  be  made  at  his  resi- 
dence or  place  of  business  to  any  person  of  discretion  found 
there,  and  if  none  such  be  found,  then  to  any  notary  public 
in  the  State.*  And  we  h&ve  seen  that  in  case  the  drawee's 
residence  or  place  of  business  is  rendered  inaccessible  by 
contagious  or  infectious  disease,  presentment  may  be  made 
to  an  agent  designated  by  him,  or  in  default  of  such  agent 
to  the  clerk  of  the  court.*  If  the  drawer  be  not  found,  it 
should  be  presented  to  any  drawee  named  as  such  in  case  of 
need.*  So,  if  the  drawee  first  named  refuse  acceptance.* 
And  this  is  required  by  the  Code  of  California  before  the 
bill  can  be  protested.' 

If  there  are  several  drawees  who  are  not  partners,  pre- 
sentment must  be  made  to  each.^  If  they  are  partners, 
presentment  to  any  one  of  them  is  sufficient.^  This  is  true 
even  where  the  partnership  has  been  previously  dissolved  by 
bankruptcy.*  But  where  a  firm  had  been  dissolved  before 
maturity  of  the  note,  presentment  of  it  for  payment  at  the 
former  place  of  business  of  the  firm  was  held  to  be  insuffi- 

^Cali/amia  (1880, 1  Hitteirs  Codes  &  Stats.  J  8186) ;  Dakota  (1877  Rev.  0. 
{  1891) ;  Utah  (1882  P.  L.  59  ?  68). 

*New  York  (Civil  Code  J  1783).  The  advantage  of  this  latter  provision  is 
not  readily  apparent. 

*New  York  (1882,  3  R.  S.  2243  H  12-17). 

^Chitty  311 ;  1  Daniel  426;  Story  on  Bills  {  229. 

M  Edwards  J  560;  Story  on  Bills  J  229. 

•Cttiifomia  1880, 1  Hittell's  Codes  &  Stats.  J  8188);  DaMta  (1877  Rev.  C. 
I  1893) ;  Utah  (1882  L.  60  J  70);  So,  by  proposed  Civil  Code  of  New  York 
(1865  Civil  Code  {  1785). 

'Chitly311;  1  Daniel  426;  1  Edwards  J  560;  1  Pardessus  383 ;  1  Parsons 
349;  Story  on  Bills  J  229;  Union  Bank  v.  Willis,  8  Mete.  504  (1844).  And 
the  same  is  true  of  a  demand  for  payment,  Arnold  v.  Dresser,  8  Allen  435 
(1864). 

»1  Daniel  426;  1  Edwards  J  560;  1  Parsons  349;  Story  on  Bills  {  229;  Mt. 
Pleasant  Branch  Bank  v.  McLaran,  26  Iowa  306  (1868).  So,  too,  as  to  pre- 
sentment for  payment,  Greatlake  v.  Brown,  2  Cranch  C.  C.  541  (1824). 

•Gates  V.  Beecher,  60  N.  Y.  518  (1875). 
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cient,  although  the  holder  had  been  directed  there  by  another 
member  of  the  firm  a  few  days  before  the  maturity  of  the 
note,  and  the  maker  had  done  business  at  that  place  for  sev- 
eral years.*  Where  the  drawee's  firm  has  been  dissolved  by 
death,  presentment  should  be  made  to  the  surviving  partner.* 
It  is  provided  in  some  States  by  statute  that  presentment  for 
acceptance  to  one  of  several  joint  drawees  and  refusal  by 
him  dispenses  with  presentment  to  the  others.^  Where  the 
drawee  is  dead  and  a  personal  representative  has  been  ap- 
pointed, living  within  a  reasonable  distance  of  the  holder,  it 
is  his  duty  to  present  the  bill  to  him  for  acceptance.*  And 
where  no  drawee  is  named  except  in  a  letter  of  advice  by  the 
drawer,  presentment  may  be  made  to  the  person  addressed  in 
such  letter  and  followed  by  protest  in  case  of  refusal.* 

§  574.  Time  for  Presentment — ''Reasonable  Time." — If  a 
bill  of  exchange  is  payable  at  sight  or  in  a  given  time  after 
sight,  it  is  necessary  to  present  it  for  acceptance  within  a 
reasonable  time  from  its  date.*  It  is  not  necessary,  in  gen- 
eral, that  this  presentment  should  be  made  immediately  on 
receipt  of  the  bill.^     And  it  may  be  transferred  and  thus 

'Fourth  Nat.  Bank  of  St.  Louis  t;.  Henschen,  62  Mo.  207  (1873). 

'So  held  })8  to  presentment  for  payment,  Cayuga  County  Bank  v.  Hunt,  2 
Hill  635  (1842). 

'California  (1880  1  Hittell's  Codes  &  State.  {  8187) ;  Dakota  (1877  Rev.  C.  { 
1892) ;  Utah  (1882  L.  60  i  69).  So,  by  proposed  Civil  Code  of  New  York  (Civil 
Code  i  1784). 

^Byles  186;  Chitty  318;  1  Edwards  {  560;  Story  on  Bills  J  230.  But  see  1 
Daniiel  427,  disapproving  such  rule. 

*Chitty  311 ;  Story  on  Bills  i  58;  Gray  v.  Milner,  3  Moore  90,  Mar.  142. 

•Byles  182;  Chitty  312;  1  Daniel  432;  1  Edwards  J  539;  1  Parsons  338; 
Story  on  Bills  J  231;  English  v.  Board  of  Trustees  of  the  Indiana  Ashury 
University,  6  Ind.  437  (1855);  Prescott  Bank  v.  Caverly,  7  Gray  217  (1856), 
Field  V.  Nickerson,  13  Mass.  131  (1816),  obiter  by  Parker,  C.  J.;  Scraker  v. 
Graham,  4  M.  M  W.  721 ;  Fernandez  v.  Lewis,  1  McCord  321  (1821 ) ;  Gowan 
V.  Jackson,  20  Johns.  176  (1822) ;  Nichols  v.  Blackmore,  27  Tex.  586  ( 1864) ; 
Fry  V.  Hill,  7  Taunt.  397 ;  Vantrot  v.  McCulloch,  2  Hilt.  272  (1859) ;  Plioenix 
Ins.  Co.  V.  Allen,  11  Mich.  501  (1863);  Muilman  t;  D'Eguino,  2  H.  Bl  569; 
Wallace  v.  Agry,  4  Mason  336  (1827);  5  lb.  118;  MuUick  v.  Radakissen,  9 
Moore  P.  C.  46;  Avmar  v.  Beers,  7  Cow.  705  (1827) ;  Robinson  v.  Ames,  20 
Johns.  146  (1822) ;  Elting  v.  Brinkerhoti",  2  Hall  459  (1829) ;  Duraont  v.  Pope, 
7  Blackf.  367  (1845) ;  Jordan  v.  Wheeler,  20  Tex.  698  (1858) ;  Knott  v.  Ven- 
able,  42  Ala.  186  (1868) ;  Bolton  v  Harrod,  9  Mart.  326  (1821) ;  Richardson 
V.  Fenner,  10  La.  An.  599  (1855) ;  Chambers  v.  Hill,  26  Tex.  472  (1863). 

^Muilman  v.  D'Eguino,  2  H.  Bl.  565;  Fry  v.  Hill,  7  Taunt.  397. 
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put  into  Circulation  before  presentment.^  What  is  a  reason- 
able time  within  which  to  present  a  bill  for  acceptance  de- 
pends upon  the  circumstances  of  the  particular  case,'^  and  is 
in  general  a  mixed  question  of  fact  and  law.^  It  has,  how- 
ever, in  some  cases  been  held  to  be  a  question  of  fact  for 
the  jury  to  determine;*  while  other  cases  have  held  it  to  be 
a  question  purely  of  law.*  Where  the  facts  are  undisputed, 
it  is  a  question  of  law.  But  where  the  facts  themselves  are 
in  controversy,  it  is  to  that  extent  a  question  of  fact.*  In 
the  language  of  Judge  Christiansen,  "Where  the  law  has 
adopted  no  rule  as  to  time  of  presentment  except  that  it 
should  be  in  a  reasonable  time,  as  in  the  case  of  bills  paya- 
able  at  sight,  the  court  cannot,  without  overlooking  objects 
for  which  such  presentment  and  notice  of  non-payment  are 
required,  say  as  a  matter  of  law  that  any  delay  is  reasonable 
beyond  that  which  may  be  fairly  required  in  the  ordinary 
course  of  business  without  special  inconvenience  to  the  holder 
or  by  the  special  circumstances  of  the  particular  case."^ 

'Byles  185 ;  1  Edwards  {  543. 

*Chitty  315 ;  1  Edwards  {  539 ;  Story  on  Bills  {  281 ;  Richardson  v.  Fenner, 
10  La.  An.  599  (1855) ;  Jordan  v.  Wheeler,  20  Tex.  698  (1858) ;  Prescott  Bank 
V.  Caverly,  7  Gray  217  (1856) ;  Vantrot  v.  McCulloch,  2  Hilt.  272  (1859) ;  Mel- 
lish  V.  Rawdon,  9  Bing.  416;  Muilman  v.  D'Eguino,  2  H.  Bl.  565;  Wallace  v. 
Agry,  4  Mason  336  (1827);  5  lb.  118;  Fernandez  v.  Lewis,  1  McCord  321 
(1821);  Lockwood  v.  Crawford,  18  Conn.  361  (1847). 

•Byles  182;  Chitty  315;  1  Daniel  433;  Straker  v.  Graham,  4  M.  <fe  W.  721 ; 
Parker  v.  Gordon,  7  East  385;  Darbishire  v.  Parker,  6  East  12;  Muilman  v, 
D'Egiiino,  2  H.  Bl.  565;  Fry  v.  Hill,  7  Taunt.  395;  Shute  v.  Robins,  1  M.  & 
M.  133, 3  C.  4&  P.  80 ;  Mellish  v.  Rawdon,  9  Bing  416 ;  Mullick  v.  Radakissen, 
9  Moore  P.  C.  46;  Knott  t;.  Venable,  42  Ala.  186  (1868) ;  Salisbury  v.  Renick, 
44  Mo.  654  (1869) ;  Walsh  v.  Dart,  23  Wis.  334  (1868) ;  Prescott  Bank  v.  Cav- 
erly, 7  Gray  217  (1866) ;  Richardson  v.  Fenner,  10  La.  An.  599  (1855). 

*Chittv  315;  1  Daniel  433;  1  Edwards  i  546;  Muilman  v.  D'Eguino,  2  H. 
Bl.  569;  Boehm  v.  Stirling,  7  T.  R.  425;  Fry  v.  Hill,  7  Taunt.  397;  Wallace 
V.  Agry,  4  Mason  336  (1827) ;  5  lb.  118. 

*Muncv  School  Board  v.  Commonwealth,  84  Penna.  St.  464  (1877) ;  Bolton 
9.  Harro<l,  9  Mart.  326  (1821) ;  Elting  v.  Brinkerhoff,  2  Hall  459  (1829) ;  Ay- 
mar  V.  Beers,  7  Cow.  705  (1827);  Vantrot  v.  McCulloch,  2  Hilt.  272  (1859). 
This  is  true,  too,  of  presentment  of  a  check  for  payment,  Mohawk  Bank  v. 
Broderick,  10  Wend.  304(1833);  Kelty  v.  Second  Nat.  Bank,  52  Barb.  328 
(1868).  And  as  to  reasonable  time  for  notice  of  protest.  Bank  of  Columbia 
».  Lawrence,  1  Pet.  578  (1828) ;  Sice  v.  Cunningham,  1  Cow.  397  (1823) ;  Tin- 
dal  V.  Brown,  1  T.  R.  167. 

•1  Parsons  340;  Chambers  v.  Hill,  26  Tex.  472  (1863). 

'Phoenix  Ins.  Co.  v.  Allen,  11  Mich.  501  (18G3) ;  13  lb.  191  (1865).  In  this 
case  the  bill  was  payable  "in  current  furuU,"  and  was  held  by  an  agent  to 
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But  the  common  law  rule  as  to  reasonable  time  applies 
only  to  negotiable  paper.  Thus,  it  is  held  sufficient  if  a  non- 
negotiable  draft  given  in  payment  of  a  debt  of  the  drawer  be 
presented  within  ten  days  after  date.^ 

§  575.  Beasoziable  Time — Instances. — In  cases  relating  to 
negotiable  paper  the  following  have  been  held  to  be  present- 
ment within  a  reasonable  time:  thirty-seven  days  after  date, 
in  the  case  of  a  bill  drawn  in  the  Island  of  Jersey  pay- 
able in  London  three  days  after  sight  ;^  two  months  and  a 
half  after  date  in  the  case  of  a  bill  drawn  in  Georgia  payable 
in  New  York  sixty  days  after  sight;*  five  months  after  date 
in  the  case  of  a  similar  bill  drawn  at  Rio  Janeiro  upon 
London  ;*  seven  months  after  date  in  the  case  of  a  bill  drawn 
in  London  on  Calcutta;^;  three  months  after  date  pending 

the  war  of  1812/ 

On  the  other  hand,  a  bill  of  exchange  drawn  in  the  same 

State  where  it  is  payable  and  not  presented  until  nearly  six 

years  after  its  date,  has  been  held  not  to  have  been  presented 

within  a  reasonable  time.'     So,  in  another  case,  a  delay  of 

two  years  and  a  half  without  explanatory  circumstances.®    In 

anotlier  case  one  year  was  held  to  be  an  unreasonable  delay.* 

In  another,  seventeen  days.^®    In  another,  ten  days  was  held 

to  be  unreasonable  delay  in  presenting  in  New  York  a  draft 

drawn  in  Ohio."     So,  in  another  case,  a  delay  of  fourteen 

days  in  fowarding  a  sight  draft  on  New  York  for  acceptance 

was  held  to  be  unreasonable."    So,  too,  the  detention  of  a  bill 

obtain  information  as  to  form  of  payment  desired  by  his  principal.  His 
holding  it  for  twenty-one  days  for  this  purpose  was  held,  as  a  matter  of  law, 
to  be  unreasonable  delay. 

» Biiggs  V.  Pjirsons,  89  Mich.  400  (1878). 

•Godfrey  v.  Ck)ulman,  13  Moore  P.  C.  11. 

'Robinson  v.  Ames,  20  Johns.  146  (1822). 

♦Mellish  V,  R^wdon,  9  Bing.  416. 

*Muilmnn  u  D'Eguino,  2  H.  Bl.  566. 

•United  States  v.  Barker,  1  Paine  156  (1820). 

'Elting  V.  Brinkerhoff,  2  Hall  459  (1829). 

•Chambers  v.  Hill,  26  Tex.  472  (1863). 

•Allan  V.  Eldred,  50  Wis.  132  (1880). 

"•Allen  V.  Suydam.  20  Wend.  321  (1838) ;  17  i5.  868. 

"Vantrotv.  McCulloch,  2  Hilt.  272  (1859). 

"Walsh  V.  Dart,  23  Wis.  334  (1868). 
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drawn  on  Chicago  by  the  owner's  agent  in  Detroit  for  twenty- 
one  days  to  enable  him  to  obtain  information  as  to  the  in- 
tention in  making  the  bill  "payable  in  current  funds,"  had 
been  held  to  be  unreasonable.^  So,  a  delay  of  two  months  and 
a  half  has  been  held  unreasonable  in  presenting  a  bill  of 
exchange  drawn  in  Charleston  on  New  York  City,  the  holder 
having  been  in  the  place  of  payment  for  more  than  two 
months  before  presenting  the  bill.^  So,  a  delay  of  thirty 
days  in  presenting  a  bill  drawn  and  payable  in  the  same 
State  at  places  within  twenty  miles  of  one  another.^  And 
the  same  delay  has  been  held  unreasonable  in  case  of  a  draft 
drawn  at  St.  Louis  on  Chicago.*  So,  a  delay  of  forty-seven 
days  in  presenting  a  bill  payable  in  the  State  where  it  is 
drawn.* 

§  576.  Diligence — Affected  by  Oircnlation. — The  circum- 
stances principally  aflFecting  the  question  of  due  diligence  in 
presentment  are  the  circulation  of  the  instrument,  fluctua- 
tions in  exchange,  and  facility  of  communication.  If  a  bill 
is  not  put  into  circulation,  it  will  be  laches  to  delay  present- 
ment for  a  time  which  would  be  held  reasonable  delav,  if  the 
instrument  were  circulating  from  hand  to  hand.®  And  it  is 
not  laches  to  put  into  circulation  a  foreign  bill  payable  in  a 
given  time  after  sight  and  to  keep  it  in  circulation  without 
acceptance  as  long  as  the  convenience  of  successive  holders 
may  require.^  In  like  manner,  the  holder  of  an  inland  bill, 
which  is  made  payable  after  sight,  may  put  it  into  circulation 
instead  of  himself  presenting  it  for  acceptance.® 

'Phoenix  Ins.  CJo.  v.  Allen,  11  Mich.  501  (1863);  S.  C,  13  lb.  191  (1865). 

'Fernandez  t;.  Lewis,  1  McCord  322  (1821). 

•Dumont  v.  Pope,  7  Blackf.  367  (1846). 

'Oishausen  v.  Lewis,  1  Biss.  419  (1864). 

*Nichols  V,  Blackmore,  27  Tex.  586  (1864). 

•Byles  183;  Chitty  312;  1  Daniel  432,  434;  1  Parsons  341 ;  Story  on  Bills 
i  231;  Richardson  v.  Fenner,  10  La.  An.  599  (1855);  Wallace  v.  Apry,  4 
Mason  336  (1827) ;  5  lb,  118;  Muilman  v.  D'Eguino,  2  H  Bl.  565 ;  Jordan  v. 
Wheeler,  20  Tex.  698  (1858) ;  Mellish  v.  Rawdon,  9  Bing.  41rt ;  2  M.  &  Sc.  570; 
Straker  v.  Graham,  4  M.  <&  W.  721 ;  Bolton  v.  Harrod,  9  Mart.  326  ( 1821 ). 

'Goupy  V.  Harden,  7  Taunt.  159;  Wallace  v.  Agry,  4  Mason,  336  (1827) ; 
5  16. 118. 

•Fry  V.  Hill,  7  Taunt.  897. 
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Thus,  if  a  bill  of  exchange  drawn  in  the  country  and  pay- 
able in  London  is  transferred  by  the  payee  to  one  who  in- 
dorses it  to  another  seven  days  after  its  date,  a  delay  of  four 
days  on  the  part  of  this  last  holder  in  presenting  the  bill 
will  not  be  unreasonable.^  So,  it  is  sufficient,  if  a  bill  pay- 
able at  sight  in  Boston,  and  drawn  and  indorsed  in  Lowell, 
be  forwarded  for  acceptance  three  days  after  its  date  and 
presented  on  the  fourth.*  So,  if  a  draft  payable  to  a  corpo- 
ration be  mailed  to  its  treasurer  on  the  10th  day  of  the 
month,  received  in  his  absence  on  the  13th,  and  by  him  on 
his  return  on  the  15th,  and  forwarded  to  the  place  of  pay- 
ment and  received  there  on  the  18th,  and  presented  on  the 
20th;  although  the*  drawee  failed  on  the  18th.^  So,  it  is 
sufficient  if  one  purchase  on  the  17th  a  bill  drawn  on  New 
York  City  in  Erie,  N.  Y.,  and  start  three  days  later  for 
New  York,  and,  after  stopping  on  the  way  for  his  business, 
arrive  at  Newark,  N.  J.,  in  the  neighborhood  of  New  York, 
on  the  26th  day,  and  there  sell  the  bill  on  the  27th  to  one 
who  caused  it  to  be  presented  in  New  York  on  the  28th.* 
So,  where  a  bill  of  exchange  is  drawn  in  March,  in  the  city 
of  New  Orleans  on  Liverpool,  and,  after  being  transmitted 
to  New  York  and  put  into  circulation  there,  is  forwarded  to 
Liverpool  and  presented  there  for  acceptance  within  ten 
weeks  after  its  date,  this  is  not  too  long  a  delay.*  So,  it  has 
been  held  sufficient  for  a  bill,  drawn  in  the  West  Indies  on 
London  and  put  immediately  into  circulation  to  be  presented 
for  acceptance  six  months  after  its  date.®  So,  the  present- 
ment in  New  York  of  a  bill  drawn  three  months  before  in 
Toronto,  sent  to  Chicago  as  a  remittance,  and  put  into  circu- 
lation there,  is  sufficient.^  So,  a  delay  of  thirty-five  days  in 
presenting  for  payment  a  draft  on  Chicago  forwarded  to  the 

»Shute  V.  Robins,  3  C.  &  P.  80  (1828). 

•Prescott  Bank  v.  Caverly,  7  Gray  217  (1856). 

■Muncy  School  Board  v.  Commonwealth,  84  Penna.  St.  464  (1877). 

^National  Newark  Bkg.  Co.  r.  Second  Nat.  Bank,  68  Penna.  St  404  (1869). 

•Bolton  V,  Harrod,  9  Mart.  826  (1821). 

•Gowan  v.  Jackson,  20  Johns.  176  (1822). 

'Boyes  v.  Joseph,  7  U.  C.  Q.  B.  505  (1849). 
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payee  in  Dakota  and  there  put  into  circulation  by  him  is  not 
unreasonable.^ 

From  the  above  cases  it  will  be  seen  that  the  question  of 
reasonable  time  depends  to  some  extent  on  the  character  of 
the  bill.*  And  it  will  be  controlled  by  the  known  usage 
of  the  place  of  business,  if  any.^  It  is  sufficient  in  such 
cases  if  it  be  presented  in  the  natural  and  regular  course  of 
business.* 

§  577.  Diligence — Affected  by  Fluctuating  Exchange. — 
Fluctuations  in  exchange  may  be  considered  by  a  jury  as 
affecting  the  interest  of  the  hdlder  of  a  bill  or  note  and  thus 
in  a  measure  determining  the  reasonableness  of  delay  on  his 
part*  Thus,  the  detention  of  a  bill  of  exchange  for  eight 
months  on  account  of  depression  in  the  money  market  has 
been  held  to  be  a  reasonable  delay  in  presenting  a  bill  drawn 
in  Calcutta  upon  Hong  Kong  and  changing  hands  five 
months  after  date.^ 

§  578.  Diligence — Affected  by  Other  Oircnmstances. — 
Where  the  drawee  is  not  within  easy  communication,  this 
is  a  material  circumstance  in  determining  the  question  of 
laches.*^  So,  delay  in  the  mail  is  a  sufficient  excuse  for  fail- 
ure to  present  a  bill  for  acceptance  immediately.®  But 
where  a  bill  was  drawn  in  New  Foundland  within  twenty 

■Montelius  v.  Charles,  76  111.  303  (1875). 

'Chitty  315,  1  Edwards  {  548;  Story  on  Bills  {  231 ;  Shute  v.  Robins,  Mood. 
&  M.  133,  8  C.  <fe  P.  80. 

»1  DAoiel  432;  1  Edwards  J  547 ;  1  Parsons  342;  Story  o»  Bills  {  231 ;  Mel- 
lish  V.  Rawdon,  9  Bing.  416 ;  Wallace  v.  Agry,  4  Mason  336  (1827),  5  lb.  118 ; 
Shute  V.  Robins,  3  C.  &  P.  80,  Mood.  &  M.  133;  Jordan  v.  Wheeler,  20  Tex. 
698  (1858);  Nichols  v.  Blackmore,  27  lb.  586  (1864);  Montelius  v.  Charles, 
76  III.  303  (1875). 

M  Edwards  2  555;  Story  on  Bills  {  231;  Wallace  v.  Agry,  4  Mason  836 
(1827),  5  lb.  118. 

^Mellish  V.  Rawdon,  9  Bing.  416. 

*MuIlick  V.  Radakissen,  9  Moore  P.  C.  46. 

M  Daniel  438  ^  1  Parsons  343;  Story  on  Bills  {  231;  Nichols  «.  Blackmore, 
27  Tex.  58t>  (1864) ;  Richardson  v.  Feniier,  10  La.  An.  599  (1855).  But  a 
severe  rain  is  no  sufficient  excuse  for  failing  to  demand  payment  of  a  note 
when  due,  Barker  v.  Parker,  6  Pick.  80  (1827). 

•Walsh  V.  Blatchley,  6  Wis.  422  (1853).  But  not  a  delay  in  the  mail  after 
laches  already  occurred,  Walsh  v.  Dart.  23  lb.  334  (1868) ;  or  in  returning  a 
bill  which  had  been  sent  to  the  wrong  place  for  payment  by  mistake  of  the 
holder,  Schofield  v.  Bayard,  3  Wend.  488  (1830). 

VOI-.  n.  N 
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miles  of  St.  John,  from  which  port  several  mail  packets 
sailed  every  week  for  England,  a  delay  of  three  months  in 
presenting  the  bill  for  acceptance  in  England,  was  held  to  be 
unreasonable.^ 

On  the  other  hand,  the  question  of  laches  is  not  in  gen- 
eral affected  by  the  solvency  or  insolvency  of  the  parties.* 
Although  illness  of  the  holder  is  often  a  sufficient  excuse,  if 
sudden  and  severe  enough  to  prevent  prompt  attention  to 
the  bill.'  So,  too,  the  outbreak  of  war  is  an  excuse  for  de- 
lay;* or  the  loss  of  the  bill.* 

§  579.  American  Statutes  as  to  Diligence  in  Presentment. — 
By  the  California  Code  bills  payable  at  a  specified  time  after 
sight  must  be  presented  for  acceptance  within  ten  days  after 
the  time  which  would  suffice  with  ordinary  diligence  to  for- 
ward them,  and  if  not  so  presented  or  presentment  excused, 
the  drawer  and  indorsers  are  discharged.®  And  by  the  laws 
of  Utah  a  bill  which  is  not  so  presented  is  prima  facie  dis- 
honored.^ Delay  is,  however,  excused  if  caused  by  circura- 
stances  over  which  the  holder  has  no  control,®  or  which 
cannot  be  avoided  by  reasonable  care.* 

But  where  earlier  presentment  for  acceptance  is  not  re- 
quired by  statute,  it  is  sufficient  if  made  at  any  time  before 
the -maturity  of  the  bill.*^   And  if  acceptance  is  refused  on 

*Straker  w.  Graham,  4  M.  <fe  W.  721. 

'Carter  «.  Flower,  16  M.  &  W.  743 ;  Mullick  t>.  Radakissen,  9  Moore  P.  0. 
46,  28  Bug.  L.  &  Eq.  86. 

•Ay mar  «.  Beers,  7  Cow.  705  (1827).  So,  as  to  presentment  for  payment, 
Wilson  v.  Senier,  14  Wis.  411  (1861). 

*  Patience  v.  Townley,  2  Smith  223;  United  Strttes  v.  Barker,  1  Paine  156 
(1820) ;  Dunbar  v.  Tyler,  44  Miss.  1  (1870) ;  Durden  v.  Smith,  lb.  548  (1870). 

*Aborn  v.  Bosworth,  1  R.  I.  401  (1850). 

^California  (1880  1  Hitteirs  CodeH  A  StaU.  J  8189).  So,  Dakota  (1877  Rev. 
C.  i  1894).  and  Utah  (18tf2  P.  L.  60  J  71),  as  well  as  by  the  proposed  Civil  Code 
of  New  York  (J  1786). 

'C7/aA(1882L.  54J36). 

•California  (1880  1  Hittell's  Codes  <fe  Stats.  {  8219) ;  Dakota  (\ST7  Rev.  C.  22 
1911,  1912);  UtaJi  (1882  P.  L.  62  {  89);  New  York  (proposed  Civil  Code  { 
1804). 

HhUfomia  (1880  1  Hittell's  Codes  <&  Stats.  {  8158). 

'•Chitty  309;  Story  on  Bills  {  231;  Fall  River  Union  Bank  v.  Willard,  5 
Mete.  216  (1842). 
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presentment  to  the  drawee  at  any  time  before  the  maturity 
of  the  billy  the  bill  is  thereupon  dishonored  and  must  be  so 
treated.^ 

§  580.  Holidays — Business  Hours. — ^The  presentment  of  a 
bill  should  be  made  during  the  usual  business  hours,  if  at 
the  drawee's  place  of  business.*  Such  hours  are  governed 
in  general  by  the  known  custom  or  usagis  of  the  place  of 
payment.  If  made  at  the  drawee's  residence,  any  hour  be- 
fore the  usual  time  of  retiring  is  sufficient,  but  a  late  hour 
after  the  family  has  retired  for  the  night  is  not  a  reasonable 
time.*  Any  hour,  however,  is  sufficient  if  an  answer  is  ob- 
tained then  froua  some  person  authorized  to  give  it.*  The 
statute  in  some  cases  requires,  like  the  common  law,  that 
presentment  should  be  made  on  a  business  day  and  at  a  rea- 
sonable hour.*  For  the  law  as  to  presentment  on  holidays 
the  reader  is  referred  to  that  part  of  this  work  which  treats 
of  the  Maturity  of  commercial  paper.  The  sufficiency  of 
presentment  for  acceptance  on  a  holiday  rarely  comes  in 
question  without  some  evidence  of  a  refusal,  which  renders 
the  decision  of  it  immaterial.  For  other  cases  relating  to 
manner  and  time  of  presentment  see  Pbesentment  fob 
Payment. 

§  581.  Presentment  for  Acceptance — At  What  Place. — 
Where  a  place  of  payment  is  designated  in  a  bill  of  ex- 
change, presentment  for  acceptance  at  that  place  is  always 
sufficient,  unless  the  residence  or  place  of  business  of  the 
drawee  is  known  to  the  holder  of  the  bill.*     If  known,  pre- 

^Odf/omia  (1880  1  Hittell's  O^des  <fe  State.  {  8185) ;  Dakota  (1877  Rev.  C. 
i  1890) ;  Utah  (1882  P.  L.  69  {  67).  So,  proposed  Civil  Code  of  New  York 
(i  1T82). 

'Bvle8l84;  ChittySie,  1  Daniel  431;  1  Edwards  J  556;  1  Parsona  346; 
Pnrker  v.  Gordon,  7  E*i8t  385,  6  Esp.  41 ;  Leftley  v.  Bailey,  4  T.  R.  170;  El- 
ford  V.  Teed,  1  M.  <fe  S.  28;  Nelson  v.  Fotterall,  7  Leigh  179  (1836). 

*Dana  v.  Sawyer,  22  Me.  244  (1843). 

^Chitty  818;  1  Daniel  431;  Garrett  v.  Woodcock,  1  Stark.  475,  6  M.  A  S. 
44;  Henry  v.  Lee,  2  Chit.  124. 

•CWi/bmio  (1880  1  Hittell's  Codes  A  State.  {  8186) ;  Dakota  (1877  Rev.  C.  { 
1891) ;  Uinh  (1882  P.  L.  59  {  68).  So,  too,  the  proposed  Civil  Code  of  New 
York  (i  1788). 

•Byles  185 ;  1  Edwards  {  557 ;  Wolfe  v.  Jewett,  10  La.  383  (1836).  So,  too. 
as  to  presentment  for  payment,  Pierce  v,  Struthers,  27  Penna.  St.  249  (18.30). 
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sentment  should  be  made  there.  So,  where  a  city  like  Lon* 
don  is  named  in  the  bill  for  payment,  without  specifying  any 
particular  address  in  the  city,  and  the  drawee  resides  in 
Liverpool,  presentment  to  him  for  acceptance  at  his  resi- 
dence will  be  sufficient/  Presentment  for  acceptance  may 
be  made  either  at  the  drawee's  residence  or  at  his  place  of 
business,  not  at  the  place  where  the  bill  is  made  payable.* 
If  his  residence  is  in  one  town  and  his  place  of  business  in 
another,  presentment  at  either  will  be  good.' 

If  the  drawee  has  changed  his  residence  since  the  drawing 
of  the  bill,  it  is  incumbent  on  the  holder  to  use  due  diligence 
in  order  to  ascertain  his  residence  at  the  time  of  present- 
ment* What  is  due  diligence  in  this  case  is  a  question  for 
the  jury.*  Thus,  where  the  holder  of  a  bill  sent  it  on  the 
day  of  its  maturity  to  be  presented  for  payment  at  the  place 
to  which  it  was  addressed,  and  the  person  employed  by  him 
to  make  presentment  was  there  informed  by  some  one  lodg- 
ing in  the  house  that  the  drawee  and  acceptor  had  recently 
moved  away,  this  evidence  of  due  diligence  was  allowed  to 
go  to  the  jury  in  an  action  against  the  indorser.*  "Absence 
from  home  with  a  failure  to  make  provision  for  payment 
when  a  bill  becomes  due  is  a  failure  to  pay,  but  absence  from 
home  when  the  holder  of  a  bill  or  his  agent  offers  it  for 
acceptance  is  in  no  respect  culpable."^  If  the  drawee  has 
left  the  country,  presentment  at  his  house  or  last  residence 
will  be  sufficient  diligence.^     And  the  bill  will  be  considered 

*  Mason  v.  Franklin,  3  Johns.  202  (1808) ;  Boot  v,  Franklin,  lb.  207. 

'Chitty  316;  1  Daniel  429;  1  Edwards  J  557;  Story  on  Bills  J  235.  So,  as 
to  presentment  for  payment,  Mitchell  v.  Baring,  10  B.  <&  C.  4. 

•Story  on  Bills  J  236. 

*Chitty  316;  1  Daniel  429;  1  Edwards  {  557;  Story  on  Bills  {  235;  Collins 
V.  Butler,  2  Stra.  1087 ;  Beveridge  v.  Burgis,  3  Campb.  262 ;  Browning  v.  Kin- 
near,  1  Gow.  81;  Hine  v.  Allely,  4  B.  <fe  Ad.  624;  Bateman  v.  Joseph,  12 
East  433.  So,  too,  as  to  presentment  for  payment,  Anderson  i;.  Drake,  14 
Johns.  114  (1817);  Pierce  v.  Struthers,  27  Penna.  St.  249  (1856). 

^Byles  185;  Collins  v,  Butler,  2  Stra.  1087;  Bateman  v,  Joseph,  12  East 
438 ;  Smith  v.  Bank  of  New  South  Wales,  L.  R.  41  L.  J.  P.  C.  26. 

•Buckstone  v.  Jones,  1  Scott  N.  R.  19  (1840). 

^Marshall,  C.  J.,  in  Bank  of  Washington  v.  Triplett,  1  Pet.  25. 

•Chitty  318;  1  Edwards  ?  557 ;  Story  on  Bills  J  235.  So,  too,  presentment 
for  payment,  Whittier  v.  Graffam,  3  Me.  82  (1824).    But  if  an  agent  has  been 
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as  dishonored  if  it  is  directed  to  a  particular  place  and  the 
drawee  has  absconded,  leaving  no  one  there  to  look  after  the 
bill  ;*  or,  if  the  drawee  has  never  resided  in  the  place  named 
in  the  bill  and  his  residence  is  not  known  to  the  holder ;  ^  or, 
if  his  residence  cannot  be  ascertained  by  the  holder;^  or,  if 
his  house  is  closed  and  no  one  is  there  to  take  care  of  the  bill 
when  presented/ 

left  with  ftuthority  to  accept  the  bill  and  hns  accepted  it,  it  should  be  pre- 
eented  to  him  for  payment,  Phillips  v.  Astling,  2  Tuunt.  206. 

»Bvle8  185;  Chitty317;  1  Daniel  429;  1  Edwards  {  557;  Anonymous,! 
Ld.  Raym.  743;  Wolfe  v.  Jewett,  10  La.  383  (1836);  Ratcliff  v.  Planters' 
Bank,  2  Sneed  425  (1854). 

•Wolfe  V.  Jewett,  10  La.  383  (1836). 

'1  Daniel  429;  Story  on  Bills  J  235.  So,  if  payable  in  a  city  named  but 
at  no  particular  place  there,  and  no  residence  is  known,  demand  for  pay- 
ment, further  than  by  having  the  bill  in  the  city  named  at  the  time  of  ita 
maturity,  is  excused,  Union  Bank  v.  Fowlkes,  2  Sneed  555  (1855). 

*Chitty  317;  1  Edwards  {  557;  Hine  v.  Allely,  4  B.  &  Ad.  624, 1  N.  A  M. 
4Sd.    So,  Batcliff  v.  Planters'  Bank,  2  Sneed  425  (1854). 
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n.  FOEEIGN  LAW  OF  PRESENTMENT. 

582.  Foreign  Statutes— General  Principles. 

583.  Laches. 

584.  By  Whom  and  to  Whom  Made. 

585.  When  Made. 

§  582.  Foreifi^   Statutes  Requiring  Presentm^at  for  Ac- 
ceptance.— In  some  countries  presentment   for  acceptance 

must  by  statute  be  made  before  the  maturity  of  a  bill  of  ex- 
change payable  at  a  certain  time  after  date.^  In  other  coun- 
tries the  rule  of  the  commercial  law,  that  a  bill  payable  at  a 
certain  day  named  need  not  be  presented  for  acceptance,  is 
made  a  statutory  rule.*  While  in  others  the  presentment  of 
such  bills  for  acceptance  is  made  optional  with  the  holder.' 
In  some  countries  a  draft  payable  at  a  certain  time  named  in 
it  cannot  be  presented  for  acceptance;  nor  can  it  be  sued 
upon  until  after  it  has  been  protested  for  non-payment  at 
maturity.*  In  Hungary  only  foreign  bills  of  exchange  need 
be  presented  for  acceptance.®  In  Germany  the  statute  ex- 
pressly dispenses  with  presentment  for  payment  as  a  requisite 
to  the  liability  of  the  maker  of  a  note.*  In  Spain  and  in 
some  of  the  South  American  States  inland  bills  of  exchange 
need  only  be  presented  for  acceptance,  where  they  are  made 
payable  more  than  thirty  days  after  their  date.^  In  Lower 
Canada  the  rule  of -the  commercial  law  requiring  present- 
ment for  acceptance  of  all  bills  payable  at  or  after  sight  or 

^ArgerUine  Repvblio  (1862  Code  Com.  Art.  831) ;  Bolivia  (18*34  Code  Com. 
Art.  377). 

^Austria  (1850  Exch.  Law  Art.  191;  Qermany  (1848  Exch.  Law  Art.  19); 
Hungary  (1861  Exch.  Law  i  52);  Mexico  (1854  Code  Com.  Art.  376);  Salvor 
dor  (1855  Code  Com.  Art.  437). 

^Chili  (1865  Code  Com.  Art.  674);  Hungary  (1861  Exch.  Law.J  52),  or  if 
payable  at  sight;  Sweden  (1851  Exch.  Law  J  18). 

^Colombia  (1853  Code  Com.  Art.  514);  Cb-tto  Rica  (1853  Code  Com.  Art. 
607);  Ecuador  (see  Spain);  Mexico  (1854  Code  Com.  Art.  450);  Peru  (1858 
Code  Com.  Art.  519) ;  Spain  (1829  Code  Com.  Art.  560). 

^Hungary  (1861  Exch.  Law  {  51). 

^Austria  (1858  Nov.  No.  5) ;  Germany  (1861  Nov.  No.  8). 
^Cdlombia  (1853  Code  Com.  Art.  438) ;  Oosta  Rica  (1853  Code  Com.  Art, 
428) ;  Ecuador  (see  Spain) ;  Spain  (1829  Code  Com.  Art.  481). 
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on  demand,  is  also  the  rule  of  the  statute.^  Where  bills  are 
made  payable  at  a  certain  time  after  sight,  it  is  only  neces- 
sary, in  Germany,  that  they  be  presented  for  visa  and  not 
for  acceptance.*  In  Denmark  when  a  bill  has  been  presented 
and  refused  by  the  drawee,  who  afterwards  requests  that  it 
be  presented  again  at  maturity,  this  lays  no  obligation  on  the 
holder  so  to  present  it,  and  is  no  excuse  for  not  protesting 
the  bill.' 

§  583.  Foreifi^  Statutes — Laches  in  Presentment. — By  the 
statutes  of  many  countries  laches  in  presenting  a  bill  at  the 
proper  time  discharge  the  indorsers;*  unless  such  parties 
(including  drawers  as  well  as  indorsers)  have  received  value 
or  other  provision  for  meeting  the  bill.*  In  Denmark  the 
drawer  is  not  discharged  by  any  laches  in  the  presentment 
of  the  bill,  if  he  is  shown  not  to  have  been  damaged.* 
While  in  many  countries  such  laches  only  discharge  the 
drawer  upon  proof  that  the  drawee  was  not  in  funds  to  meet 
the  bill,  the  burden  of  such  proof  being  on  the  drawer.^ 
And  in  Hungary,  in  addition  to  such  proof,  the  drawer 
claiming  a  discharge  on  account  of  such  laches  must  assign 
to  the  holder  of  the  bill  all  his  claim  against  the  drawee.* 
Where  a  bill  is  drawn  in  several  parts  and  one  part  is  for- 
warded for  acceptance,  it  must  be  noted,  in  Germany,  on  the 
other  parts,  in  whose  hands  the  accepted  part  is  to  be  found.' 

^Lowfr  Canada  (1867  Civ.  Code  Art.  2290). 

^Germany  (1848  Exch.  Law  J  19;  Th5l.  W.  R.  262). 

'Denmark  (1825  Exch.  Law  {  3tS). 

^Denmark  (1825  Exch.  Law  J  35) ;  France  (1807  Code  Napoleon  Art.  168) ; 
Greece  (see  France);  Hayti  (18-26  Code  Com.  Art.  165):  Italy  (1865  Code 
Com.  Art.  2'A) ;  Hungary  (1861  Exch.  Law  {  67) ;  San  Domingo  (aee  France) ; 
Turkey  (1850  Code  Com.  Art.  126). 

^France'(lS07  Code  Napoleon  Art.  171) ;  Greece  (see  France) ;  Hayti  (1826 
C^le  Com.  Art.  168);  Italy  (1865  Code  Com.  Art.  257) ;  San  Domingo  (see 
France);  Turkey  (1850  Code  Com.  Art.  128). 

'Denmark  (1825  Exch.  Law  {  35). 

^Colombia  (1853  Code  Coin.  Arts.  410, 411) ;  Oosta  Rica  (1853  Code  Com.  Arts. 
400, 401) ;  France  (1807  Code  Napoleon  Art.  170) ;  Greece  (see  France) ;  Hayti 
(1826  Code  Com.  Art.  167) ;  Mexico  (1854  Code  Com.  Arts.  346,  347) ;  Peru 
(1853  Code  Com.  Arts.  411,  412) ;  San  Domingo  (see  France) ;  Salvador  (1855 
Code  Com.  Arts.  407,  408) ;  Spain  (1829  Code  Com.  Arts.  453;  454) ;  Ttirkey 
(ia5i)  Code  Com.  Art.  127). 

'Hungary  (1861  Exch.  Law  J  67). 

'Austrui  (1850  Exch.  Law  Art  68) ;   Genufiny    1818  Exch.  Law  Art.  68). 
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§  584.  Foreifi^  Statutes — ^Presentment  By  and  To  Whom. — 
Many  foreign  statutes  provide  expressly  that  the  bill  may  be 
presented  for  acceptance  either  by  the  holder  or  his  agent ; 
and  mere  possession  of  the  bill,  even  without  indorsement,  is 
a  sufficient  evidence  of  authority  to  present  it.^  In  Russia 
it  is  especially  enacted  that  an  agent  receiving  the  first  part 
of  a  bill  presented  for  acceptance  must  deliver  it  after  ac- 
ceptance to  the  indorsee  of  the  second  and  other  parts.^ 

Some  statutes  expressly  require  presentment  to  all  the 
drawees  named  in  the  bill.'  And  if  several  are  named  in 
the  alternative  as  "drawees,  the  statutes  of  Chili  require  pre- 
sentment to  be  made  to  them  in  their  order.*  While  in 
some  countries  only  the  first  named  is  to  be  regarded  as 
drawee  and  the  others  only  as  drawees  in  case  of  need, 
although  this  be  not  expressed  in  the  bill.' 

Some  statutes  provide  for  presentment'  to  the  drawee's 
agent;*  and  in  Hungary  the  general  manager  of  a  company 
at  its  place  of  business  is  designated  as  such  an  agent.^  If 
the  drawee  be  dead,  presentment  should  be  made  to  his  legal 
representatives  and  this  is  provided  for  in  some  countries.* 

After  refusal  on  the  drawee's  part  to  accept  a  bill,  it  must 
be  presented  to  all  the  drawees  au  besoin  in  the  order  named, 
and  presented  first  to  those  indicated  by  the  drawer.*  And 
no  recourse  can  be  had  against  any  party  naming  a  drawee 
in  case  of  need  until  the  bill  has  been  presented  to  such 

^Argentine  Republic  (1862  Code  Cora.  Art.  845) ;  Chili  (1865  Code  Com.  Art. 
690) ;  Denmark  (1825  Exch.  Law  i  19) ;  Germany  (1848  Exch.  Law  Art.  18 ; 
Thai.  W.  R.  261) ;  Hungary  (1861  Exch.  Law  J  58) ;  Lower  Canada  (1867  Civ. 
Code  Art.  2290);  Sweden  (1851  Exch.  Law  {  18);  SwUzerland  (Biiale  1863 
Exch.  Law ;  Berne  1859  Exch.  Law  {  19). 

'^Russia  (1862  Exch.  Law  Art.  583). 

^ArqerUine  Republic  (1862  Code  Com.  Art.  832);  Brazil  (1850  Code  Com. 
Art.  373) ;  ChUi  (1865  Code  Com.  Art.  693) ;  Hungary  (1861  Exch.  Law  {  62). 

^Chili  (1865  Code  Com.  Art.  693). 

^Argentine  Republic  (1862  Code  Com.  Art.  832);  Brazil  (1850  Code  Com. 
Art.  373) ;  Hungary  (1861  Exch.  Law  J  63). ' 

*  Germany  (Thol.  W.  R.  260) ;  Lower  Canada  (1867  Civ.  Code  Art.  2290). 

^Hungary  (1861  Exch.  Law  {  59). 

^Argentine  Republic  (1862  Code  Com.  Art.  825) ;  Lower  Canada  (1867  Civ 
Code  Art.  2290;   Uruguay  (1865  Code  Com.  Art.  843). 

*  Argentine  RepubUo  (1862  Code  Com.  Art.  833). 
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drawee.^  But  in  Hungary  the  holder  may  use  his  own  dis- 
cretion as  to  the  order  in  which  he  shall  present  the  bill  to 
the  drawees  au  besoin,  if  no  order  is  made  to  appear  in  the 
bill.*  And  if  the  bill  is  accepted  by  the  drawee  named  in 
it,  it  is  unnecessary  to  present  it  for  further  acceptance  to 
drawees  named  in  case  of  need.'  Where  presentment  to 
such  a  drawee  is  necessary,  it  must  be  made  by  the  Hun- 
garian statute  on  the  day  after  the  drawee's  refusal  and  pro- 
test against  him/  By  the  Civil  Code  of  Lower  Canada  it  is 
expressly  provided,  that  if  no  person  is  found  at  the  drawee's 
last  known  place  of  business  or  residence,  presentment  at  that 
place  is  sufficient  without  seeking  the  drawee  or  his  agent 
elsewhere.* 

§  585.  Foreifi^  Statutes — ^Time  for  Presentnient: — In  the 
case  of  inland  bills  payable  at  or  after  sight  various  provi- 
sions exist  in  foreign  statutes  fixing  the  time  within  which 
they  must  be  presented  for  acceptance.^  Some  States  require 
that  where  a  bill  of  exchange  is  payable  on  a  certain  day 

'Ohm  (1865  Code  Com.  Art.  699);  Colombia  (1853  Code  Com.  Art.  445) ; 
Co9ta  Rica  (1853  Code  Com.  Art.  438);  Demiark  (1825  Exch.  Law  {  37); 
Ecuador  (see  Spain) ;  Otuitemala,  Honduras  and  Paraauay  (1774  Ordinances 
of  Bilbao  J  20);  Hungary  (1861  Exch.  Law  {  65;  but  only  after  protest 
against  prior  drawees) :  Nicaragua  (1869  Code  Com.  Art.  271) ;  Mexico  {1854 
Code  Com.  Art.  881) ;  Pern  (1853  Code  Com.  Art.  445) ;  Salvador  (1855  Code 
Com,  An.  450) ;  Spain  (1829  Code  Com.  Art.  491) ;  Busria  (1862  Exch.  Law 
Arts.  587,  588) ;  Uruguay  (1865  Code  Com.  Art.  851). 

^Hungary  (1861  Exch.  Law  {  65). 

^Hungary  (1861  Exch.  Law  2  61). 

^Hungary  (1861  Exch.  Law  {  64). 

*Lawer  Canada  (1867  Civil  Code  Art.  2290). 

*Autiria,  in  two  years  (1850  Exch.  Law  Art.  19);  Bolivia,  in  one  day  for 
every  six  leagues  (1834  Code  Com.  Art.  377);  Chili,  in  three  months  (1865 
Code  Com.  Art.  686) ;  Colombia,  forty  to  sixty  days,  according  to  distnnce 
(1853  Code  Com.  Art.  437) ;  Costa  Rica,  forty  days  (1853  Code  Com.  Art.  427) ; 
Denmark,  three  months  (1825  Exch.  Law  {  28);  France,  three  months  (18(i7 
Code  Napoleon  Art.  160);  Germany^  two  years  (1848  Exch.  Law  Art.  19); 
Holland,  three  months  (1838  Code  Com.  Art.  116) ;  Hungary,  two  months, 
and  if  payable  at  place  of  issue,  eight  days  (1861  Exch.  Law  |  53);  Italy 
three  months  (1865  Code  Com.  Art.  246) ;  Mexico,  fourteen  days  (1854  Ccxle 
Com.  Art.  873) ;  Peru,  eight  days  (1853  Code  Com.  Art.  438) ;  Portugal,  thirty 
days  (1833  Code  Com.  Art.  337);  Russia,  twelve  months  (1862  Exch.  Law 
Art.  573);  Salvador,  twenty  days  (1855  Code  Com.  Art.  434 »;  Spain,  forty 
days  (1829  Code  Com.  Art.  480) ;  Nicaragua,  twenty  days  (1869  Code  Com. 
Art.  267);  Sweden,  three  months  (1851  Exch.  Law  i  19);  Switzerland,  one 
year  (Basie  1863  Exch.  Law;  Berne  1859  Exch.  Law  j  17);  Venezuela,  six 
months  (1862  Code  Com.  Art.  37). 
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after  date,  it  must  be  presented  for  acceptance  before  matur- 
ity.^ And  in  Portugal  it  is  required  that  a  check  be  pre- 
sented for  acceptance  on  the  day  of  its  date,  if  not  otherwise 
specified  in  the  instrument  itself.'  In  some  countries  the 
drawer  or  indorser  may  designate  a  time  within  which  the 
bill  must  be  presented  for  acceptance,  and  presentment,  as 
against  such  party,  must  be  made  then.^  In  Holland  a  draft 
payable  at  a  given  time  after  sight  must  be  presented  for  i?isa 
in  a  time  varying  from  one  to  three  months  after  date,  accord- 
ing to  the  distance.*  And  in  Germany  the  holder  may  pre- 
sent a  bill  immediately  for  acceptance  notwithstanding  an 
agreement  made  to  the  contrary.*  A  bill  should  not,  how- 
ever, be  presented  on  a  legal  holiday.*  And  if  it  matures 
on  a  holiday,  it  should  be  presented  for  payment,  in  Ger- 
many, on  the  day  after.^  In  many  parts  of  Germany  special 
days  of  payment  exist  {e.  ff.  in  Augsburg,  Mondays  and 
Thursdays;  in  Bremen,  Wednesdays  and  Saturdays),  and  in 
such  places  a  bill  of  exchange  not  payable  at  sight  matures 
on  the  next  pay  day  after  the  expiration  of  the  time  provided 
in  the  bill.® 

'  If  the  bill  or  note  is  made  payable  at  a  fair,  it  can  only 
be  presented  for  acceptance  then  ;•  and  in  such  case  it  should 
be  presented,  in  Hungary,  on  the  first  day  of  the  fair,  if  it 
be  not  more  than  an  eight-day  fair;  and  during  the  first 

^ArgpnHne  Republic  (1862  Code  Com.  Art.  831);  Bolivia  (1834  Code  Com. 
Art.  379) ;  ChUi  (1865  Code  Com.  Art.  685).  In  BrazU  (1850  Code  Com.  Art 
373),  he  must  present  it  for  acceptance  on  the  day  he  receives  it,  if  not  a 
legal  holiday. 

^Portugal  (1833  Code  Com.  Art.  431). 

^Aimtria  (1850  Exch.  Law  Art..  19);  Chrmany  (1848  Exch.  Law  Art.  19); 
Nicaragua  (1869  Code  Com.  Art.  267);  Rtmia  (1862  Exch.  Law  Art.  573); 
Sweden  (1851  Exch.  Law  i  19);  SwUzerUmd  (Basle  1863  Exch.  Law;  Berne 
1859  Exch.  Law  ?  17). 

^Holland  (1838  Code  Com.  Art.  214). 

^Germany  (1825  Exch.  Law  Art.  18;  1861,  Nov.,  No.  5). 

^Chili  (1865  Code  Com.  Art.  692) ;  Upper  Canada  (Act  of  1859  c.  30  JJ  17- 
19) ;  Hungary  (1861  Exch.  Law  J{  54,  55,  Jewish  holidays  being  expressly 
allowed  for  Jews). 

^Austria  (1850  Exch.  Law  Art.  92) ;  Oermany  (1848  Exch.  Law  Art.  92). 

^Austria  (1850  Exch.  Law  Art.  93) ;  Oermany  (1848  Exch.  Law  Art.  93). 

^Germany  (1848  Exch.  Law  Art.  18);  Switzerland  (Basle  1863  Exch.  Law; 
Berne  1859  Exch.  Law  {  17). 
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week,  if  it  be  more.^  By  the  Civil  Code  of  Lower  Canada 
reasonable  time  for  presenting  a  bill  for  acceptance  is  made 
a  question  of  law  for  the  court  to  determine.* 

§  586.  By  many  foreign  statutes  it  is  provided  that  where 
the  bill  of  exchange  is  drawn  on  a  foreign  country,  the  law 
,of  that  country  shall  determine  the  day  for  presenting  it  for 
acceptance.*  Bills  of  exchange  drawn  in  the  United  States 
upon  other  countries  must  be  presented  for  acceptance  within 
a  designated  time  after  their  date,  which  time  varies  in  dif- 
ferent countries.*  In  some  countries  it  is  required  that  for- 
eign bills  payable  there  should  be  presented  for  acceptance 
within  twenty-four  hours  after  their  arrival  in  the  country.* 
And  in  Russia,  if  such  bill  arrive  by  sea,  it  may  be  held  on 
request  until  the  arrival  of  the  regular  mail ;  but  it  must  be 
protested  for  non-acceptance,  if  it  mature  before  that  time." 
In  Peru  such  a  bill  may  be  presented  at  any  time  after  its 
arrival  and  before  it  matures.^  In  some  countries  it  is  re- 
quired that  bills  drawn  on  another  foreign  country  be  for- 
warded for  acceptance  by  the  second  post  after  their  receipt.* 
And  various  provisions  are  made  by  statute  as  to  the  time 
within  which  bills  drawn  on  the  United  States  must  be  for- 

^Hungary,  (1861  Exch.  Law  {  57). 

*Lcwer  Canada  (1867  Civ.  Code  Art.  2291). 

^Bolivia  (1834  Code  Com.  Art.  378) ;  Colombia  (1853  Code  Com.  Art.  440) ; 
Coria  Rica  (1853  Code  Com.  Art.  433) ;  Ecuador  (see  Spain) ;  Mexico  (1854 
Code  Com.  Art.  377) ;  Nicaragua  (1869  Code  Com.  Art.  269) ,  Salvador  (1855 
Code  Com.  Art.  438);  Spain  (1829  Code  Com.  Art.  486);  Venezuela  (1862 
Code  Com.  Art.  37). 

*Denmarky  one  year  (1825  Exch.  Law  {  28) ;  France,  six  months  (1807  Code 
Com.  Art.  160) ;  Mexico,  three  months  (1854  Code  Com.  Art.  374) ;  Portugal, 
six  months  (1S33  Code  Com.  Art.  337);  Salvador,  six  months  (1855  C«Kle 
Com.  Art.  436) ;  Spain,  six  months,  and  if  from  Pacific  const,  one  year  (1829 
Code  Com.  Arts  482,  483) ;  Holland,  one  year,  and  if  from  Pacific  coast,  two 
years  (1838  Code  Com.  Art.  116);  Sweden,  one  year  (1851  Exch.  Law  S  19). 
Forty  days  after  arrival  'Wn  Costa  Rica  (1853  Code  Com.  Art.  482) ;  and  Spain 
(1829  Code  Com.  Art.  485).  Fifty  days  after  arrival  in  Colombia  (1853  Code 
Com.  Art.  439).  Twenty  days  after  arrival  in  Nicaragua  (1S69  Code  Com. 
Art,  267).  One  day  for  every  six  leagues  after  its  arrival,  Bolivia  (1834  Code 
Com.  Art.  379). 

^Argentine  Republic  (1862  Code  Com.  Art.  832) ;  Uruguay  (1865  Code  Com, 
Art  850). 

^Russia  (1862  Exch.  Law  Art.  595).  ' 

^Peru  (1853  Code  Com.  Arts.  439,  440). 

^Argmiine  Republic  (1862  Code  Com.  Art.  829) ;  Brazil  (1850  Code  Com, 
Art  371) ;  Urugtiay  (1865  Code  Com.  Art  847). 
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warded  for  acceptance.^  It  is  also  provided  by  some  statutes 
that  the  different  parts  of  a  bill  drawn  on  a  country  across 
the  seas,  must  be  forwarded  in  different  ships,  and,  in  case 
of  loss  by  miscarriage  of  the  ship,  additional  time  to  forward 
for  presentment  is  allowed  the  holder  after  news  of  such  loss.* 
By  the  Code  Napoleon  and  some  other  statutes  the  time  for 
presenting  a  bill  for  acceptance  is  doubled  in  case  of  a  mari- 
time war.' 

§  587.  Where  a  bill  is  received  too  late  to  be  presented  in 
proper  time,  the  person  taking  it,  in  order  to  hold  his  imme- 
diate indorser  notwithstanding  laches  in  presentment,  must 
take  from  him  an  express  waiver  in  writing.*  If,  however, 
there  is  an  express  agreement  as  to  the  time  for  presentment, 
however  long,  there  will  be  no  laches  until  that  time  has 
expired.* 

The  effect  of  laches  in  presentment  for  acceptance  by  many 
statutes,  as  by  commercial  law,  is  to  discharge  the  drawer  and 
indorsers  of  the  bill.®     Some  statutes  provide  that  the  dam- 

^ Chili,  six  months  (1865  Code  Com.  Art.  685);  Costa  Rica,  eighty  cUvs 
(1853  Code  Com.  Art.  429) ;  France,  six  months  (1807  Code  Com.  Art  160*) ; 
Quaiemala^  Honduras  and  Paraguay,  sixty  days  (1774  Ordinances  of  Bilbao 
i  12) ;  Hungary,  eighteen  months  (1861  Exch.  Law  §  53) ;  »Sfpam,  six  months, 
and  if  on  Pacific  coast  one  year  (1829  Code  Com.  Arts.  481-483) ;  Holland, 
one  year,  and  if  on  Pacific  coast  two  years  (1838  Code  Com.  Art.  116) ;  Italy, 
eight  months,  and  if  on  Pacific  coast  one  year  (1865  Code  Com.  Art.  246) ; 
Venezuela,  same  as  Italy  (1862  Code  Com.  Art.  37). 

*Argmtine  Republic  (1862  Code  Com.  Art.  831);  Brazil  (1850  Code  Com. 
Art.  372);  Costa  Rica  (1853  Code  Com.  Art.  431);  Ecuador  (see  Spain)-, 
Mexico  (1854  Code  Com.  Art.  378) ;  Nicaragua  (1869  Code  Com.  Art.  268); 
Russia  (1862  Exch.  Law  Art.  577);  Salvador  (1855  Code  Com.  Art.  439); 
Spain  (1829  Code  Com.  Art.  484). 

^France  (1807  Code  Com.  Art.  160);  Holland  (1838  Code  Com.  Art.  116); 
Italy  (1865  Code  Com.  Art.  246) ;  Uruguay  (1865  Code  Com.  Art.  849);  Ven- 
ezuela (1862  Code  Com.  Art.  38). 

^Argentine  Republic  (1862  Code  Com.  Art.  835) ;  Colombia  (1853  Code  Com. 
Art.  447);  Costa  Rica  (1853  Code  Com.  Art.  440);  Ecuador  (see  Spain)  \ 
Ouatemala,  Honduras  and  Paraguay  (1774  Ordinaifi^es  of  Bilbao  }  17) ;  Mexico 
(1854  Code  Com.  Art.  3&5) ;  Nicaragua  (1869  Code  Com.  Art.  272) ;  Peru  (1853 
Code  Com.  Art.  447) ;  Salvador  (1855  Code  Com.  Art.  452) ;  Spain  (1829  Code 
Com.  Art.  493). 

^France  (1807  Code  Napoleon  Art.  160);  Greece  (Code  Napoleon);  Italy 
(1865  Code  Com  Art.  246);  San  Domingo  (Code  Napoleon);  Turkey  (\S50 
Code  Com.  Art.  117). 

^Argentine  RepuMic  (1862  Code  Com.  Arts.  829,  888) ;  Austria  (1850  Exch. 
Law  Art.  19) ;  Brazil  (1850  Code  Com.  Art.  371) ;  Chili  (1865  Code  Com.  Art. 
68S) ;  Colombia  (1853  Code  Com.  Art.  412) :  Costa  Rica  (1853  Code  Com.  Art. 
435) ;  Ecuador  (see  Spain) ;  Germany  (1818  Exch.  Law  Art.  19) ;  Mexico  (1854 
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ages  arising  from  such  laches  shall  fall  exclusively  on  the 
sender  who  is  in  fault,  and  tlAt  the  indorsement  shall  in 
such  case  only  avail  as  authority  for  the  collection  of  the 
bill.*  In  some  States  it  is  provided  that  laches  in  present- 
ment shall  not  discharge  the  drawee.^  And  this  is  so  also  in 
Chili,  if  the  drawee  is  secured.'  In  the  Argentine  Republic 
it  is  provided  that  the  drawer  and  indorsers  shall  not  be  dis- 
charged for  laches  in  presentment  if  they  are  secured.* 

In  Lower  Canada  presentment  must  be  made  at  the  place 
named  in  the  bill,  whether  it  contain  the  words  "only  and 
not  elsewhere,"  or  not.*  But  in  Upper  Canada,  as  in  Great 
Britain,  such  presentment  is  only  necessary  where  the  bill 
contains  those  words.®  Some  statutes  expressly  require  that 
a  bill  of  exchange  shall  be  presented  at  the  residence  or 
place  of  business  of  the  drawee  or  at  the  place  named  in 
the  bill.'  In  some  States  in  addition  to  this  the  notice  of 
protest  is  required  to  show  the  fact,  if  the  drawee's  residence 
is  not  known  to  the  holder.*  If  neither  the  drawee's  resi- 
dence nor  place  of  business  is  known,  the  statute  of  the 
Argentine  Kepublic  requires  presentment  for  acceptance  to 
be  made  to  the  servants  of  the  drawee,  to  his  wife  or  to  his 
adult  sons  in  their  order,  and  if  there  be  none,  then  to  the 
mayor  or  clerk  of  the  town*where  his  last  known  residence 

Code  Com.  Art.  880) ;  Peru  (1853  Code  Com.  Art.  442) ;  Salvador  (1855  Code 
Com.  Art.  448) ;  Spain  (1829  Code  Com.  Art.  448).  So,  in  Russia  (1862  Exch. 
Law  Arte  575,  576),  if  the  drawee  was  put  in  funds  and  became  insolvent 
after  the  maturity  of  the  bill. 

^Argeniine  Republic  (1862  Code  Com.  Art.  834) ;  Cfiili  (1865  Code  Com.  Art. 
696) ;  Colombia  (1853  Code  Com.  Art.  446) ;  Costa  Rica  (1853  Code  Com.  Art. 
439);  Ecuador  (see  Spain) ;  Mexico  (1854  Code  Com.  Art.  384);  Peru  (1853 
Code  Com.  Art.  446) ;  Salvador  (1850  Code  Com.  Art.  451) ;  Spain  (1829  Code 
Com.  Art.  492). 

^Argentine  Republic  (1862  Code  Com.  Art.  830) ;  BratfU  (1860  Code  Com. 
Art.  371). 

*ChiU  (1866  Code  Com.  Art.  689). 

^Argentine  Republic  (1862  Code  Com.  Art.  849). 

*Lower  Canada  (Act  of  1869  c.  29  {  4). 

*Upper  Canada  (Act  of  1859  c.  30  {{  5,  6). 

^Argentine  Republic  (Code  Com.  1862  Art.  836) ;  BragU  (Code  Com.  1860 
Art.  374). 

•CAttf.(1866  Code  Com.  Art.  691) ;  Uruguay  (1865  Code  Com.  Art.  864). 
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was.^  And  in  Germany  presentment  must  be  made  at  the 
drawee's  place  of  business  il  he  have  any — if  none,  then  at 
his  residence — and  presentment  can  be  made  at  no  other 
place  except  by  consent.  And  if  the  drawee  cannot  be 
found  after  due  inquiry,  it  is  necessary  to  inquire  of  the 
police ;  and  such  inquiry  must  appear  in  the  notice  of  pro- 
test to  have  been  made.* 

^Argentine  Republic  (1862  Code  Com.  Arte.  836,  891,  892). 

^Austria  (1850  £zch.  Law  Art.  91) ;  Qermany  (1848  Ezch.  Law  Art.  91). 
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CHAPTER  XVIL 

ACCEPTANCE. 


Jl  Oeneral  Prinoiplea. 
II.  Form. 


I.   GENERAL   PBINCIPLES. 

688.  Necessity  for  Acceptance. 

589.  Obligation  to  Accept—Liability  Without  Acceptance. 

590.  Foreign  Statutes. 

691.  Acceptance— By  Whom  Given. 

692.  By  Agent. 

693.  By  Partner. 

694.  For  Honor. 

695.  When  Made— Foreign  Statutes.  , 

696.  Afier  Transfer — Dishonor— Death  of  Draww. 

697.  Before  Drawing  Bill. 

698.  Date. 

§  588.  Cteneral  Principles — ^Necessity  for  Acceptance. — ^The 
acceptance  of  a  bill  of  exchange  is  an  agreement  on  the  part 
of  the  drawee  to  pay  it  according  to  its  terms  when  due.^ 
This  definition  is  incorporated  in  many  foreign  statutes."  It 
is  also  an  agreement  to  pay  the  bill  at  the  place  of  payment 
named  in  it.'  But  where  no  place  of  payment  is  named  in 
the  bill,  a  place  of  payment  may  be  written  over  a  blank 
acceptance  without  discharging  the  acceptor  or  indorser.* 
An  acceptance  is  also  an  agreement  to  pay  a  bill  in  money  ;^ 

»Byle8l87;  Chitty318;  1  Daniel  442;  Story  on  Bills  {J  113,2.^8;  Clarke 
V.  OK-k,  4  East  72;  Cox  v.  National  B^nk,  10  Otto  704  (1879);  Hoffman  v. 
Blink  of  Milwaukee,  12  Wall.  181  (1870).  But  see  1  Parsons  281,  note, 
where  this  is  considered  to  be  inapplicable  to  acceptances  made  afie*'  ma- 
turity. 

^Arg^miiTUi  Republic  (1862  Code  Com.  Art.  824);  Austria  (1850  Exch.  Law 
Art.  23) ;  Bolivia  (1834  CcKle  Com.  Art.  392) ;  Colombia  (\SryS  Code  Com.  Art. 
419);  OoHta  Rica  (1853  Code  Com.  Art.  40^)) ;  Germany  (1848  Exch.  Law  Art. 
23 1 ;  Lower  Canada  (1867  Civ.  Code  Art.  2294) ;  Mexico  (1854  Code  Com.  Art. 
306);  Peru  (18')3  Code  Com.  Art.  420) ;  Portugal  (1833  Code  Com.  Arts.  340, 
861) ;  Salvador  (1855  Code  Com.  Art.  416) ;  Spavi  (1829  Code  Com.  Art.  4H2) ; 
Sweden  (1851  Exch.  Law  {  26) ;  Switzerland  (1863  Basle  Exch.  Law  {  24;  18^^^ 
Berne  Exch.  Law  i  24). 

•Alden  r.  Barbour,  8  Ind.  414  (1852). 

*Todd  V.  Bank  of  Kentucky,  8  Bush  626  (1868). 

^Byles  187;  Bussell  v.  Phillips,  14  Q.  B.  891. 
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although  an  agreement  for  payment  half  in  money  and  half 
in  bills  has  been  held  to  be  a  sufficient  acceptance.*  Before 
acceptance  the  drawee  may  himself  discount  the  bill,  and 
may  then  hold  and  indorse  it  as  any  other  holder.* 

Acceptance  may,  however,  be  waived,  and  a  draft  requiring 
payment "  without  acceptance"  is  still  a  good  bill  of  exchange, 
and  may  be  so  described  in  an  indictment  for  forgery.'  The 
words  "acceptance  waived"  do  not  affect  the  character  either 
of  the  bill  or  of  the  drawer,  except  so  far  as  relates  to  the 
necessity  for  an  acceptance.* 

An  acceptance  is  not  always  necessary  to  a  bill  of  exchange. 
Thus,  if  there  be  no  drawee,  it  is  unnecessary.*  So,  if  it  be 
drawn  by  the  drawer  upon  himself.*  The  drawing  of  a  bill 
upon  one's  self  is  equivalent  to  an  acceptance.^  And  the 
Utah  statute  makes  it  equivalent  to  a  promissory  note.*  So, 
if  the  bill  is  drawn  by  a  partner  upon  his  firm  for  partner- 
ship purposes,  acceptance  is  unnecessary .' 

So,  an  instrument  in  the  form  of  a  bill  of  exchange, 
drawn  upon  a  joint  stock  bank  in  England  by  the  manager 
of  one  of  its  branch  banks,  and  by  order  of  its  directors,  is 
a  promissory  note  and  may  be  declared  upon  as  such.*^  In 
like  manner,  a  bill  drawn  by  the  president  of  a  corporation 
upon  its  treasurer  or  cashier  does  not  require  acceptance." 
Such  a  bill  is  equivalent  to  a  promissory  note,  as  in  the  case 

'  Petit  V.  Benson,  Comb.  452. 

*  A  tten  borough  v.  Mackenzie,  36  Eng.  L.  <fe  Eq.  562  (1856) ;  Desha  v.  Stew- 
art, 6  Ala.  852  (1844).  And  such  discounting  will  not  be  either  an  accept- 
ance or  a  payment,  Swope  v.  Rohs,  40  Penna.  St.  186  (1861). 

•Byles  188;  1  Daniel  443;  Miller  v.  Thomson,  3  Man.  &  G.  576;  Reg.  v. 
Kinnear,  2  M.  &  Rob.  117. 

♦Denegre  v.  Milne,  10  La.  An.  324  (1855);  Webb  v.  Meare,  45  Penna.  St. 
222  (186:3). 

*Dougal  V.  Cowles,  5  Day  511  (1813). 

•1  Daniel  444;  1  Parsons  288;  Hasey  v.  White  Pigeon  Beet  Sugar  Co.,  1 
Dougl.  193  (Mich.  1843);  Cunningham  v.  Wardwell,  12  Me.  466  (1835). 

n  Daniel  444;  1  Parsons  288. 

Wtah  (1882  P.  L.  65  J  107). 

•1  Daniel  444;  1  Parsons  135 ;  Dougal  v.  Cowlcs,  5  Day  511  (1818). 

'•Miller  v.  Thomson,  3  Man.  &  G.  576. 

"Hasey  v.  White  Pigeon  Beet  Sugar  Co.,  1  Dougl.  193  (Mich.  1843);  Hal- 
stead  V.  Mayor,  &c.,  of  New  York,  6  Barb.  218  (1849). 
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that  we  have  seen  of  a  bill  drawn  by  a  branch  bank  on  its 
principal  office.  In  such  oase  there  are  not  two  distinct 
parties,  but  only  one.^ 

§  589.  Obligation  to  Accept — ^Liability  Without  Acceptance. 
— Acceptance  is,  however,  in  general  necessary  to  create  a 
liability  on  the  part  of  the  drawee  of  a  bill  of  exchange  to 
the  holder.*  The  mere  fact  that  the  drawee  is  indebted  to  the 
drawer  creates  no  obligation  on  his  part  to  accept  the  bill;* 
except  in  the  case  of  bills  or  drafts  on  a  banker,  in  which 
case  such  obligation  is  implied  from  the  relation  entered  into 
between  the  banker  and  his  customer.*  The  drawee  of  a 
check  is  not,  however,  liable  without  acceptance,  to  the  payee.* 

The  drawing  of  a  check  is  not  itself  an  assignment  of  the 
drawer's  fund  in  the  bank,  and  does  not  pass  the  drawer's 
claim  upon  the  fund  to  the  holder  of  the  check.*  So,  too,  in 
Missouri  a  bill  of  exchange  is  no  assignment  of  the  fund 

^Miller  v.  Thomson,  3  Man.  &  G.  576  (1841).  So,  in  general,  the  accept- 
ance of  a  bill  drawn  by  one  partner  in  favor  of  the  partnership  for  a  debt 
due  to  it  by  the  acceptor,  Capital,  &c,  Ins.  Co.  v.  Quinn,  73  Ala.  558  (1883). 

•Byles  187;  Chitty  362;  1  Daniel  443;  Frith  v.  Forbes,  31  L.  J.  Ch.  798; 
S.  C,  32  lb.  10;  Wharton  v.  Walker,  4  B.  &  C.  163;  Luff  v.  Pope,  5  Hill  413 
(1843) ;  New  York.  Ac,  Bank  v.  Gibson,  5  Duer  674  (1856) ;  Bailey  v.  South 
Western  Bank,  11  Fla.  266  (1866) ;  De  Liquero  t;.  Munson,  11  Heisk.  15  (1872) ; 
Code  Tenn.  i  1960.  So,  too,  Weinstock  v.  Bellwood,  12  Bush  139  (1876), 
where  the  holder  of  a  note  drew  on  the  maker  for  the  amount  of  the  note. 
Nor  is  the  drawee  liable  to  the  holder  for  damages  for  non-acceptance,  New 
York,  Ac.,  Bank  v,  Gibson,  supra.    And  see  3  N.  Y.  B.  S.  609  J  10. 

'Chitty  318;  1  Daniel  442 ;  1  Parsons  291.  So  far,  at  least,  as  respects  the 
pavee,  Chitty  319 ;  Grant  v.  Austen,  3  Price  58;  New  York,  Ac,  Bank  v.  Gibson, 
5  Duer  574  (1856).  But  see  Corser  v.  Craig,  1  Wash.  C.  C  424  (1806),  where 
the  case,  however,  turned  on  the  question  of  the  holder's  rights  as  against 
attaching  creditors  of  the  payee  and  indorser,  whose  name  he  had  used  in 
bringing  his  action. 

*Chitty  318;  1  Daniel  442;  Marzetti  v,  Williams,  1  B.  &  Ad.  415.  And  the 
bank  will  be  liable  to  the  drawer  for  refusing  to  pav  his  check,  if  it  is  in 
funds,  Birchall  v.  Third  Nat.  Bank,  19  Cent.  L.  J.  390  fl884). 

'Bank  of  the  Republic  v.  Willard,  10  Wall.  152  (1869) ;  Dykers  v.  Leather 
Mfrs.  Bank.  11  Paige  612  (1845);  Harris  v.  Clark,  2  N.  Y.  93  (1849) ;  Chap- 
man V.  White.  6  lb,  412  (1852) ;  Bnllard  v.  RandalL  1  Gray  605  (1854) ;  But- 
terworth  v.  Peck.  5  Bosw.  341  (1859);  Case  v.  Henderson,  23  La.  An.  49 
(1871) :  Case  v.  Marchand,  lb.  60;  ^Etna  Nat.  Bank  v.  Fourth  Nat.  Bank,  46 
N.  Y.  82  (1871) ;  Carr  v.  Nat.  Security  Bank,  107  Mass.  45  (1871) ;  Moses  v. 
Franklin  Bank,  34  Md.  581  (1871);  Tyler  v.  Gould,  48  N.  Y.  682  (1872) ; 
First  Nat  Bank  v.  Whitman,  4  Otto  343  (1876).  For  further  authorities  see 
Certipied  Check,  infra. 

•Chapman  v.  White,  6  N.  Y.  417  (1852) :  Attorney  General  v.  Continental 
Life  Ins.  Co.,  71  76.  330  (1877) ;  Lunt  v.  Bank  of  North  America,  49  Barb. 
221 ;  Butterworth  v.  Peck,  5  Bosw.  341  (1859). 
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drawD  against.^  So,  it  has  been  held  in  Massachusetts  that 
a  draft  for  part  of  the  drawer's  deposit  does  not  amount  to 
an  assignment  of  the  fund  pro  tanto} 

And  if  a  bill  of  exchange  be  drawn  against  a  bill  of  lading, 
which  is  retained  by  the  payee,  the  drawee  will  not  be  bound 
to  accept  the  bill.'  And  it  has  been  held  in  Louisiana  that 
the  drawee  of  a  bill  of  exchange  is  not  liable  to  the  holder 
without  acceptance  or  in  an  action  for  non-acceptance,  although 
the  bill  be  drawn  against  a  consignment  of  goods  which  have 
been  received  by  the  drawee  and  are  held  by  him  to  secure 
advances.*  So,  in  Missouri,  even  though  the  proceeds  of  the 
consignment  received  by  the  drawee  amount  to  more  than 
the  face  of  the  bill'.'  So,  a  bill  of  exchange  drawn  against 
a  bill  of  lading,  but  without  express  reference  to  it,  has  been 
held  in  New  York  not  to  amount  to  an  assignment  of  the 
proceeds  of  the  bill.®  And  even  though  the  drawee  be  in 
funds,  until  acceptance  of  the  bill  he  is  only  liable  to  the 
drawer  of  it.^  And  where  the  acceptance  has  been  given  in 
consideration  of  a  bill  of  lading  drawn  against,  and  the  goods 
have  been  sold  and  the  money  received  and  appropriated  by 
the  acceptor,  he  will  not  be  liable  for  the  fraud  in  an  action 
brought  against  him  upon  the  acceptance,  instead  of  upon 
the  general  consideration  for  it.^  It  has  also  been  held  that 
the  mere  possession  .of  a  bill  of  exchange  by  the  drawee  be- 
fore it  is  dishonored,  raises  no  presumption  of  an  obligation 
on  his  part  to  accept  it.' 

§  690.  Foreign  Statutes. — By  foreign  statutes,  however, 
the  drawee  of  a  bill  of  exchange  is  required  in  some  countries 

•Kimball  v.  Donald,  20  Mo.  577  (1856). 

•Gibson  v,  Cooke,  20  Pick.  15  (1838) ;  Bullard  «.  Randall,  1  Grny  (^  (1854); 
Dana  v.  Third  Nat.  Bank,  13  Allen  445  (1866).  Several  clietrkn,  thereforo. 
aggregating  more  than  the  drawer's  entire  deposit  take  it  without  priorities 
pro  ratOf  Dana  v.  Third  Nat.  Bank,  supra. 

"Schuchardt  v.  Hall,  36  Md.  590  (1872). 

*Helm  V,  Meyer,  30  La.  An.  943  (1878). 

•Clements  v  Yeates,  69  Mo.  623  (1879). 

•Cowperthwaite  v.  Sheffield,  3  N.  Y.  243  (1850) ;  but  see,  eontraj  Cutis  v. 
Perkins,  12  Mass.  209  (1815). 

'National  Bank  of  Rockville  v.  Second  Nat.  Bank,  69  Ind.  479  (1880). 

"Farmers*,  <fec..  Bank  v.  Sprague,  52  N.  Y.  6i)5  (1873). 

•Desha  v.  Stewart,  6  Ala.  852  (1844). 
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to  accept  it  or  to  give  the  holder  his  reasons  for  refusal.^ 
But,  by  the  statute  of  the  Argentine  Republic,  although  he 
has  received  security  for  his  acceptance,  he  will  be  relieved 
from  his  obligation  to  accept  by  news  of  the  drawer's  insolv- 
ency.* But  in  such  case  he  cannot  retain  the  security  re- 
ceived, unless  he  has  already  accepted  the  bill  before  getting 
news  of  the  insolvency.'  The  statutes  of  Holland  and  Por- 
tugal require  the  drawee  of  a  bill  of  exchange  to  accept  it, 
if  he  have  in  hand  funds  of  the  drawer  which  have  been 
expressly  drawn  against.*  And  the  Danish  statute  makes  it 
obligatory  between  merchants  to  accept  a  bill,  where  the 
drawee  has  in  his  hands  at  the  time  funds  of  the  drawer 
which  become  due  before  the  maturity  of  the  bill.*  And 
even  where  the  bill  is  not  drawn  between  merchants,  it  raises 
such  an  obligation  from  a  custom  on  the  drawee's  part  of 
paying  his  debts  to  the  drawer  by  acceptances,  in  the  absence 
of  evidence  of  the  discontinuance  of  such  custom  and  of 
notice  of  its  discontinuance.® 

§  591.  Acceptance — By  Whom  Given. — ^The  acceptance  of 
a  bill  of  exchange  should  be  by  the  drawee  named  in  it,  and 
by  him  only.''  The  acceptance  of  a  stranger  to  it  may  be 
treated  by  the  holder  as  the  promissory  note  of  such  acceptor." 
This  is  expressly  provided  by  statute  in  Utah,  all  prior  par- 
ties being  thereby  exonerated.* 

Where  no  drawee  is  named  in  a  bill,  one  who  writes  his 
name  across  the  face  of  it  with  the  word  "  accepted  "  may  be 

^BoHvia,  (1834  CJode  Com.  Art.  387) ;  Colombia  (1853  Code  Com.  Art.  412)  ; 
Cdsta  Rica  (1853  Code  Com.  Art.  402) ;  Mexico  (1854  Code  Com.  Art.  458) ; 
Salvador  (1855  Code  Com.  Art.  409) ;  Spain  (1829  Code  Com.  Art.  455). 

^Argentine  Rfpublie  (1862  Code  Com.  Art.  822). 

*ArgenHne  Republic  (1862  Code  Com.  Art.  822-3). 

*Hottand  (1838  Exch.  Law  Art.  113) ;  Portugal  (1853  Code  Com.  Art.  834). 

^Denmark  (1825  Exch.  Law  J  21). 

^Denmark  (1825  Exch.  Law  J  21). 

'Byles  189;  1  Daniel  445;  Nichols  v.  Diamond,  9  Exch.  157;  Lindas  v. 
Bradwell,  5  C.  B.  583;  Davis  v.  Clarke,  6  Q.  B  16;  May  v.  Kelly,  27  Ala.  497 
(1855).  And  an  acceptance  by  a  stranger  cannot  he  declared  on  as  though 
the  bill  had  been  directed  to,  and  accepted  by,  such  person,  Davis  v.  Clarke, 
nipro.    See,  too,  Jackson  v.  Hudson,  2  Campb.  447. 

•Fielder  v,  Marshall,  9  C.  B.  606  (n.  s.  1861) ;  30  L.  J.  C.  P.  1868. 

•Vtah  (1882  P.  L.  65  J  108). 
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held  liable  as  the  acceptor.^  And  where  no  drawee  is  named 
but  only  the  place  of  payment,  an  admission  on  the  part  of 
any  one  that  he  was  the  drawee  intended  will  amount  to 
acceptance.*  Where  the  drawee  of  a  bill  has  no  legal  capac- 
ity to  accept  it,  as  in  the  case  of  an  infant,  the  bill  will  be 
treated  as  dishonored  by  non-acceptance.* 

§  592.  Acceptance — By  Agent. — Acceptance  is  frequently 
made  by  the  drawee's  agent.  By  the  commercial  law,  and 
in  Hungary  by  statute,  the  holder  may  in  such  case  require 
evidence  of  the  agent's  authority;*  and  such  authority  must 
be  shown  when  required.*  The  refusal  on  the  agent's  part 
to  show  it  will  amount  to  a  dishonor  of  the  bill.®  The  man- 
ner of  execution  of  commercial  paper  by  an  agent  and  the 
liability  arising  out  of  such  execution  have  been  already 
considered.  The  rules  there  laid  down  apply,  in  general,  to 
the  case  of  acceptances.  Even  the  government  of  the  Uni- 
ted States  may  be  bound  by  the  acceptance  of  an  agent, 
although  it  cannot  be  sued  upon  such  acceptance.^ 

It  has  been  doubted  whether  the  holder  of  a  bill  of  ex- 
change is  bound  to  receive  the  acceptance  of  an  agent,  inas- 
much as  more  evidence  is  made  necessary  on  his  part  on 
account  of  such  acceptance.*  Some  foreign  statutes  require 
all  acceptances  by  an  agent  to  express  the  authority  under 
which  he  acts.^ 

It  has  been  held,  although  not  without  conflict  of  authori- 
ties, that  the  agent  who  accepts  a  bill  of  exchange  without 

'Gray  v.  Milner,  3  Moore  91;  8  Taunt.  739;  Wheeler  «.  Webster,  1  E.  D. 
Smith  1  (1850). 

•Bylea  189;  Gray  v,  MUner,  8  Taunt.  739;  Davis  v.  Clarke,  6  Q.  B.  16; 
Petov.  Reynolds,  9  Exch.  410. 

•Byles  189;  Chitty320;  1  Daniel  445;  Mellish  v.  Simeon,  2  H.  Bla.  878, 
where  the  .incapacity  was  by  a  prohibition  by  the  statute  of  the  acceptor's 
domicil. 

^Hungary  (1861  Exch.  Law  i  59). 

•Sayer  v.  Kitchen,  1  Bsp.  209. 

•Chilty  320;  1  Daniel  447. 

'United  States  v.  Bank  of  the  Metropolis,  15  Pet.  377  (1841). 

•Chitty  321;  1  Daniel  448;  Coore  v,  Callaway.  1  Esp.  116;  Richards  v. 
Barton,  lb.  269. 

^Argentine  Repvhlio  (1862  Code  Com.  Art.  785 ;  OuaiemcUa  (1774  Ordinances 
of  Bilbao  i  36). 
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authority  will  be  liable  himself  as  an  acceptor.*  And  it  is 
said  that  the  taking  of  an  unauthorized  agent's  acceptance 
without  subsequent  ratification  on  the  part  of  his  principal 
will  amount,  on  the  holder's  part,  to  a  discharge  of  the  prior 
parties  to  the  bill.* 

Where  the  bill  of  exchange  is  drawn  by  a  principal  upon 
his  agent,  and  accepted  in  the  name  and  in  the  presence  of 
the  principal,  the  agent  signing  "A.  B.,  agent  for  C.  D-," 
this  will  be  a  note  of  the  principal  and  the  agent  will  not  be 
liable  upon  it*  So,  it  has  been  held  that  a  bill  drawn  upon, 
and  accepted  by,  the  agent  of  a  company,  describing  himself 
as  such,  will  not  render  the  agent  individually  liable  on  the 
acceptance.*  But  an  agent  has  been  held  individually  liable 
for  accepting,  in  his  own  name,  a  bill  drawn  upon  "  the  agent 
and  owners  "  of  a  certain  ship.*  And  in  accordance  with  the 
rule  that  the  bill  of  exchange  must  be  accepted  by  the  drawee, 
it  has  been  held  insufficient  to  accept  a  bill  in  the  name  of  a 
company  "  by  A.  B.,  Treasurer,"  where  the  bill  was  drawn 
by  the  company  on  A.  B.  in  his  individual  name.®  For  other 
cases  on  this  subject,  the  reader  is  referred  to  an  earlier  chap- 
ter upon  the  execution  of  commercial  paper  by  agents. 

§  593.  Acceptance  by  Partners. — Where  a  bill  of  exchange 
is  drawn  upon  a  partnership,  it  should  be  accepted  in  the  firm 
name.     But  an  acceptance  by  one  partner  will  be  sufficient ;'' 

>Owen  V.  Van  Uster,  10  C.  B.  316 ;  20  L.  J.  61 ;  West  London,  &c.,  Bank  v. 
Kitson,  L.  R.  13  Q.  B.  D.  360  (1884) ;  Penrose  v.  Martyr,  EI.  Bl.  &  El.  499; 
Nichola  v.  Diamond,  9  Ex  154;  Mare  v.  Charles,  5  El.  <fe  Bl.  978.  But,  con- 
tra,  where  he  uses  his  individual  name  only,  Heenan  v.  Nash,  8  Minn.  407 
(1863).  So  far  as  the  individual  liability  is  presumed  from,  or  determined 
by,  the  form  of  the  signature,  the  reader  is  referred  to  the  earlier  chapter 
of  this  work  relating  to  the  Name  of  Maker  and  Drawer. 

M  Daniel  448. 

•Hardy  v.  Pitcher,  57  Miss  18  (1879).  And  parol  evidence  is  admissible 
to  show  the  relation  of  the  parties  in  such  case,  lb. 

♦Shelton  v.  Darling,  2  Conn.  435  (1818). 

•Taber  v.  Cannon,  8  Mete.  466  (1844). 

•Walker  v.  Bank  of  the  StHte  of  New  York,  9  N.  Y.  582  (1854).  In  this 
case  the  holder's  agent,  receiving  such  acceptance  without  notice  to  his 
principal,  was  held  liable  for  his  negligence. 

^Chitty  321,  331;  1  Daniel  449;  M»ison  v.  Rumsey,  1  Campb.  384;  Lloyd 
V,  Rowland,  2  B.  &  Ad.  23.  But  this  authority  extends  only  to  the  partner- 
ship business,  Pinkney  f^.  Hall,  1  Salk.  126;  Markham  v.  Hazen,  48  Ga.  570 
(1873). 
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even  if  he  accept  it  in  his  individual  name.^  In  Sweden, 
however,  the  statute  requires  such  a  bill  to  be  accepted  in  the 
partnership  name  or  to  be  protested  for  non-acceptance ;  *  but 
it  provides  that  after  refusal  to  accept  and  protest,  the  holder 
must  receive  an  acceptance  by  one  partner  in  his  individual 
name,  if  oJBTered.*  In  Guatemala  it  is  required  in  a  firm 
acceptance  that  the  names  of  at  least  half  of  the  partners 
should  appear.* 

Where  there  are  several  drawees  named  in  tlie  bill,  who 
are  not  partners,  it  should  be  accepted  by  all  of  them.*  And 
the  refusal  by  one  is,  in  such  a  case,  made  ground  for  protest 
in  Hungary .•  But  by  mercantile  law  an  acceptance  by  a 
part  only  of  the  drawees  named  in  the  bill  will  bind  those 
who  accept.^  And  where  a  bill  is  drawn  upon  several  per- 
sons in  the  alternative,  it  may  be  accepted  by  either  of 
them.® 

§  594.  Acceptance  for  Honor. — A  bill  of  exchange  may 
also  be  accepted  by  a  stranger  for  the  honor  of  the  drawee 
or  of  any  other  party .*  And  different  persons  may  accept 
Bwpra  protect  for  the  honor  of  different  parties  to  the  bill.*® 
Where  a  bill  is  drawn  on  A.  and  accepted  by  A.  and  B.,  B. 
will  not  be  liable  on  the  bill  as  an  acceptor,  whatever  his 

'Mason  v,  Riimsey,  1  Campb.  384.  And  the  same  has  been  held  as  to  the 
liability  of  the  firm  on  a  bill  drawn  by  its  authority  and  on  its  account  in 
the  name  of  one  partner  only,  Van  Reimsdyk  v.  Kane,  1  Gall.  630  (1813). 
But  in  Heenan  v.  Nash,  8  Minn.  407  (1863),  an  acceptance  by  one  partner 
in  his  own  name  of  a  bill  drawn  on  the  firm  was  held  to  be  binding  rieither 
on  the  firm  nor  on  the  individual  partner. 

^Sweden  (1851  Exch.  Law  i  22). 

^Sweden  (1851  Exch.  Law  i  22). 

*Ouat€mala  (1774  Ordinances  of  Bilbao  i  32). 

» By les  189 ;  Chitty  321 ;  1  Daniel  449 ;  Story  on  Bills  {  229 ;  1  Pardess.  383 ; 
Dupays  v.  Shepherd,  Holt  297. 

^Hungary  (1861  Exch.  Law  i  62). 

'Byles  189;  Chitty  321;  1  Daniel  449;  Owen  v.  Van  Uster,  10  C.  B.  318; 
Nichols  V.  Diamond,  9  Exch.  154;  Smith  v.  Milton,  133  Mass.  369  (1882). 

•1  Daniel  449. 

•Byles  189;  Chitty  821 ;  1  Daniel  445;  Jackson  v.  Hudson,  2  Campb.  447; 
PolhiU  V,  Walter,  3  B.  &  Ad.  114 ;  Eastwood  v.  Bain,  3  H.  &  N.  738 ;  Davis  ©. 
Clarke,  6  Q.  B.  16;  Jenkins  v.  Hutchinson,  13  Q.  B.  744;  May  v.  Kelly,  27 
Ala.  497  (1855);  Markham  v.  Hazen,  48  Ga.  570  (1873),  obiter;  Walton  v. 
Williams,  44  Ala.  347  (1870). 

^^Byles  190;  Jackson  ».  Hudson,  2  Campb.  447. 
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liability  may  otherwise  be.^  So,  where  a  public  official  ac- 
cepted a  bill  drawn  upon  his  deceased  predecessor  and  after 
the  conditional  acceptance  by  such  predecessor,  the  second 
acceptance  was  held  not  to  be  binding.^  The  force  of  a  sec- 
ond acceptance  by  one  not  named  in  the  bill  as  drawee  is 
generally  that  of  a  guaranty.*  And  under  the  Statute  of 
Frauds  the  consideration  for  such  acceptance  must  be  ex- 
pressed in  order  to  hold  the  acceptor  in  any  form.*  It  has 
been  said  that  a  second  acceptance  added  by  a  stranger  to 
the  bill  of  exchange  without  the  consent  of  the  first  and 
proper  acceptor,  will  amount  to  an  alteration,  discharging 
the  first  acceptors.  But  it  seems  that  such  alteration  is  not 
material  and  cases  are  wanting  in  which  it  has  been  held  to 
be  sufficient  ground  for  discharge.^ 

§  595.  Acceptance — When  Made — Foreign  Statutes. — The 
drawee  is  allowed  a  reasonable  time  within  which  to  accept 
a  bill  of  exchange.*  And  this  is  generally  held  to  be  twenty- 
four  hours,^  unless  it  has  been  shortened  by  previous  accept- 
ance or  refusal  on  his  part.®  The  time  for  acceptance  is  also 
dependent  in  a  measure  upon  the  departure  of  the  regular 
mails.  Thus,  the  allowance  of  twenty-four  hours  may  be 
shortened  by  the  departure  of  the  regular  daily  mail  before 

'Byles  190;  Chittv  321;  1  Daniel  446;  Jackson  v.  Hudson,  2  Campb.  447  ; 
Clark  V.  Blackstock,  Holt  474;  Rice  v.  Ragland,  10  Humph.  545  (1850). 
Ti»  constitute  one  an  acceptor  he  should  be  received  as  such  by  the  holder. 
Rice  V.  Ragland,  supra. 

•Spaulding  v.  McKay,  5  U.  C.  Q.  B.  (o.  8. 1838). 

•Bvles  198;  Jackson  v.  Hudson,  2  Campb.  447;  Bank  of  Pittsburgh  v, 
Neai;  22  How.  96  (1859). 

*Chifty  321;  Wain  v.  Warlters,  5  East  10;  Saunders  v.  Wakefield,  4  B.  <fe 
Aid.  595;  JSx  parte  Gardom,  15  Ves.  286;  Morris  v.  Stacey,  Holt  153.. 

'1  Daniel  445.  And  the  addition  of  such  name  ns  acceptor  has  been  held 
not  to  be  an  alteration  which  will  discharge  previous  indorsers,  Smith  v. 
Lockridge,  8  Bush  423  (1871). 

•Byle8l85;  Chitty  16. 

'Chitty  317,  821;  1  Daniel  452;  Byles  185;  Ingram  v.  Forster,  2  J.  P. 
Smith  248 ;  Case  v.  Burt,  15  Mich.  82  (1866) ;  Connelly  v.  McKean,  64  Penna. 
St.  113  (1870) ;  Overman  v  Hoboken  City  Bank,  2  Vroom  563  (1864) ;  Mont- 
gomery County  Bank  v.  Albany  City  Bank,  8  Barb'.  396  (1850) ;  Bellasis  v, 
Hester,  1  Ld.  Raym.  281;  1  Pardess.  362;  2  lb,  327;  Wilcox  v.  Seal,  3  La. 
An.  404  (1843). 

•Byles  185;  Chitty  317;  1  Daniel  452. 
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that  time.^  But  this  rule  has  never  been  followed  in  the 
United  States.*  If  no  answer  is  received  by  the  holder  within 
the  twenty-four  hours  allowed,  it  then  becomes  his  duty  to 
protest  the  bill  for  non-acceptance."  And  if  the  holder 
allows  the  drawee  longer  time  for  his  answer,  it  is  his  duty 
to  notify  prior  parties  of  this  fact.* 

Some  foreign  statutes  require  the  acceptance  to  be  made  or 
refused  on  the  very  day  of  presentment."  And  some  hold 
detention  beyond  that  time  to  be  equivalent  to  acceptance.® 
In  Brazil  acceptance  must  be  within  twenty-four  houra,  and 
if  the  bill  is  payable  at  sight,  on  the  day  of  presentment.^ 
Other  statutes  require  acceptance  to  be  made  within  twenty- 
four  hours,  holidays  excepted.®  In  Guatemala  detention  be- 
yond twenty-four  hours  amounts  to  an  acceptance  on  the 
part  of  the  drawee.^  In  other  States,  if  the  bill  is  not 
returned  within  twenty-four  hours,  protest  is  necessary  as 
upon  non-acceptance."  And  in  Sweden  such  detention 
amounts  to  a  refusal  to  accept."    While  in  Holland  and 

'Bvles  185;  Ohittv317;  1  Daniel  452;  Bellasis  v.  Hester,  1  Ld.  Raym. 
281;  Van  Diemans  Bank  v.  Victoria  Bank,  L.  B.  3  P.  C.  526. 

•1  Daniel  452. 

» Ingram  v.  Forster,  2  J.  P.  Smith  243. 

•Byles  187;  Chitty  318;  1  Pardew.  382,  2  J6.  327;  Ingram  v.  Forster,  2  J. 
P.  Smith  242,  query. 

^Argentine  Republic  (1862  Code  Com.  Art.  815) ;  Bolivia  (1834  Code  Com. 
Art.  387) ;  ChUi  (1865  Code  Com.  Art.  667) ;  Colombia  (1853  Code  Com.  Art. 
417);  Cosfa  Rica  {18oS  Code  Com.  Art.  407);  Mexico  (1854  Code  Com.  Art. 
850) ;  NicafQ^ua  (1869  Code  Com.  Art.  258) ;  Peru  (1853  Code  Com.  Art.  418) : 
Salvador  (1 85o  Code  Com.  Art.  414) ;  Spaiii  (1829  Code  Com.  Art.  460) ;  Uru- 
guay (1865  Code  Com.  Art.  833). 

*Argmtiiyi  Republic  (1862  Code  Com.  Art.  821);  Bolivia  (1834  Code  Com. 
Art.  387) ;  ChiJt  (mv>  Code  Com.  Art.  667) ;  Colombia  (1853  Code  Com.  Art. 
41 K);  Ginta  Rica  (1853  Code  Com.  Art.  408);  Mexico  (1^54  Code  Com.  Art. 
3^35) ;  Nicaragua  (1869  Code  Com.  Art.  258) ;  Peru  (1853  Code  Com.  Art.  419) ; 
Salvador  (1855  Code  Com.  Art.  415) ;  Spam  (1829  Code  Com.  Art.  461) ;  Uri*- 
gwiy  (1865  Code  Com.  Art.  839). 

^BrazU  (1850  Code  Com.  Art.  393). 

^Denmark  (1825  Exch.  Law  {  29) ;  Francs  (1807  Code  Napoleon  Art.  125) ; 
Oualemnla  (1774  Ordinances  of  Bilbao  J  35);  Hayti  (1826  Code  Napoleon 
Art.  123);  Ho/land  (1838  Exch.  Ljiw  Art.  112);  Italy  (1865  Code  Com.  Art. 
211) ;  Portugal  ( 1833  Code  Com.  Art.  333) ;  Russia  (1862  Exch.  Law  Art.  578) : 
Sweden  (1851  Exch.  Law  i  20) ;   Venezuela  (1862  Code  Com.  Art.  26). 

'Guatemala  (1774  Ordinances  of  Bilbao  {  35). 

^^France  (1807  Code  Napoleon  Art.  125);  Hayti  (1826  Code  Napoleon  Art. 
123) ;  Italy  (1865  Code  Com.  Art.  211). 

^'Swrdm  (1851  Excli.  L«w  }  20). 


AFTEB  TRAN8FEB.  217 

some  other  States  the  drawee  is  by  such  detention  made 
liable  for  all  costs  and  damages  consequent  upon  it.^  But  if 
the  bill  of  exchange  be  left  for  acceptance  with  the  drawee 
and  carried  away  by  a  stranger  through  the  owner's  negli- 
gence, the  drawee  will  not  become  liable  to  the  holder  as 
upon  a  detention  by  him.*  It  is  provided  by  the  Danish 
statute  that  a  bill  of  exchange  shall  not  be  accepted  before 
advice  received  from  the  drawer,  where  drawn  as  payable 
per  advice;*  and  this  is  the  rule  ordinarily  observed  among 
merchants,  where  there  is  no  statutory  requirement  to  the 
contrary. 

§  696.  After  Transfer — ^Dishonor — Death  of  Drawer. — A 
bill  of  exchange  may  be  accepted,  after  acceptance  has  been 
once  refused.*  And  in  the  Argentine  Republic  such  accept- 
ance must  be  received,  if  offered,  even  after  refusal  to  accept 
and  acceptance  by  another  for  honor.*  A  bill  may  also  be 
accepted,  after  it  has  been  transferred ;  and  the  acceptor  will 
thereby  become  liable  to  the  indorsee  and  holder  of  the  bill.* 
So,  it  may  be  accepted,  after  it  has  matured ;  in  which  case 
the  acceptor  becomes  liable  to  pay  the  bearer  on  demand ;' 
or  it  may  be  accepted  after  dishonor,®  which  is  also  equiva- 
lent to  an  acceptance  payable  on  demand.'  The  presumption 
of  law  is  that  an  acceptance  without  date  has  been  given 

^Holland  (1838  Exch.  Law  Art.  112) ;  PoHugal  (1833  Code  Com.  Art.  333)  ; 
Veruzueia  (1862  Code  Com.  Art.  26). 

'  Byles  185;  Morrison  v.  Buchanan,  6  C.  dc  P.  18. 

^Denmark  (1825  Exch.  Law  {  22). 

*Byle8  192;  Chitty324;  1  Daniel  451;  1  Parsons  289;  Wynne  v.  Raikes, 
5  East  514.  See,  too,  Exchange  Bank  of  St.  Louis  v.  Bice,  98  Mass.  288 
(1867). 

^Argeniine  Republic  (1862  Code  Com.  Art.  877). 

*Bank  of  Louisville  v.  Ellery,  34  Barb.  630  (1861);  Mechanics'  Bank  v. 
Livingston,  33  lb  458  (1861). 

^Byles  192;  Chitty  324;  1  Daniel  450;  1  Parsons  289;  Wynne  v.  Rjnke8,5 
East  521;  Jackson  v.  Pigott.  1  Ld.  Raym.  364;  Mitford  v.  Walcott,  1  Ld. 
Raym.  574;  Stein  i;.  Yglenias,  5  Tyrw.  174 ;  Williams  v.  VVinans.  2  Green  339 
(N.  J.  1834) ;  Billing  v.  Devaux,  3  Man.  &  G.  565;  Gregory  v.  Walciip,  Com. 
75;  Christie  v.  Peart,  7  M.  &  W.  491 ;  Grant  v.  Shaw,  16  Muss.  341  (1820). 

•Stockwell  V.  Bramble,  2  Ind.  428  (1852);  Wynne  v.  Raikes,  5  East  614; 
Grant  v.  Shaw,  16  Mass.  341  (1820). 

•Jackson  v.  Pigott,  1  Ld.  Raym.  364;  Grant  v.  Shaw,  16  Mass.  341  (1820). 
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before  maturity  within  a  reasonable  time  after  the  date  of 
the  bill.* 

A  bill  may  even  be  accepted  after  the  death  of  the  drawer, 
where  it  has  been  given  in  consideration  of  a  debt  due  from 
the  drawer  to  the  payee.*  But  it  should  not  be  accepted 
after  the  bankruptcy  of  the  drawer.*  Although  if  it  has 
been  accepted  after  the  bankruptcy  of  the  drawer,  that  fact 
being  at  the  time  unknown  to  the  acceptor,  his  subsequent 
information  as  to  the  matter  will  not  prevent  his  paying  the 
bill  according  to  the  terms  of  his  acceptance.* 

§  597.  Acceptance  before  Drawing  Bill. — As  to  the  suffi- 
ciency, in  general,  of  agreements  for  acceptance  the  reader  is 
referred  to  the  next  section  of  this  chapter.  Such  an  agree- 
ment may  be  made  before  the  bill  is  drawn,  and  will,  in  such 
case,  only  amount  to  an  acceptance  if  the  bill  be  drawn  within 
a  reasonable  time  afterwards.*  The  acceptance  of  a  bill  of  ex- 
change may  be  written  and  signed  before  the  bill  by  force 
of  the  statute  in  England,®  although  this  has  been  questioned.^ 
And  it  has  been  held  that  a  blank  acceptance  given  before  a 
bill  is  drawn  for  sixty  pounds,  which  amount  was  designated 
in  the  margin  of  the  bill  in  figures  and  afterward  altered 
and  filled  up  in  the  body  of  the  bill  for  a  smaller  sum,  will 
not  support  a  declaration  in  assumpsit  upon  the  bill  as  drawn 
by  the  plaintiff  for  the  larger  sum  and  accepted  for  that 
amount  by  the  defendant.** 

>Bylea  192;  1  Daniel  451;  Roberts  v.  Bethell,  12  C.  B.  778. 

•Chitty  320;  1  Daniel  458;  Story  on  Bills  J  250;  Tate  v,  Hilhert,  2  Ves. 
115;  Hammonds  v.  Barclay,  2  East  227;  Debesse  v.  Napier,  1  McCord  106 
(1821) ;  Cutta  v.  Perkins,  12  Mass.  206. 

•Chitty  825;  Pinkerton  v.  Marshall,  2  H.  Bl.  334. 

*Chitty  325 ;  Wilkins  v.  Casey,  7  T.  R.  711.  But  the  acceptor  must  account 
to  the  drawer's  assignee  for  the  proceeds  of  sales  of  goods  consigned  to  him 
by  the  bankrupt  drawer,  although  the  acceptances  were  given  in  consider- 
ation of  such  consignments,  Copland  v.  Stein,  8  T.  R.  208. 

*Greele  v.  Parker,  5  Wend.  414  (1830);  Cassel  v.  Dows,  1  Blatchf.  335 
(1848) ;  First  National  Bank  v.  Bensley,  2  Fed.  Rep.  609  (1880).  At  least  to 
one  taking  it  on  the  strength  of  such  promise,  Williams  v.  Winans,  2  Green 
839  (N.  J.  1834).  But  such  an  agreement  is  on  the  implied  condition  of  pre- 
sentment within  a  reas(5nable  time,  First  National  Bank  v,  Bensley,  supra. 

•Byles  191;  1  Daniel  450,  454;  1  Parsons  290;  1  and  2  Geo.  IV.  c.  78; 
Molloy  v.  Delves,  7  Bing.  428;  5  M.  &  P.  275. 

^  Johnson  v.  Collings,  1  East  105 ;  Milne  v.  Prest,  4  Gampb.  393 ;  1  Holt  181. 

*  Baker  v.  Jubber,  1  Man.  &  G.  212. 
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In  the  United  States  a  blank  acceptance  by  the  drawee 
has  been  held  suflBcient,  although  given  before  the  bill  was 
signed  by  the  drawer/  So,  it  has  been  held  in  the  United 
States  that  an  agreement  for  an  acceptance  is  equivalent  to 
an  acceptance,  if  it  describe  the  bill  particularly  and  if  the 
bill  be  taken  on  the  faith  of  it.*  And  it  seems  that  the  mere 
signing  of  one's  name  upon  a  blank  paper  may  render  the 
signer  liable  as  acceptor  of  a  bill  of  exchange  written  on  the 
paper  afterward,  that  being  the  intention  of  the  signature.* 
So,  it  has  been  held  that  where  an  unsigned  bill  has  been 
accepted,  a  bona  fide  holder  may  insert  his  own  name  in  the 
blank  as  drawer  and  recover  against  the  acceptor  as  such.* 
An  acceptance  given  before  a  bill  is  drawn  may  be  declared 
on  without  variance  as  given  after  the  bill.* 

§  598.  Date  of  Acceptance. — By  the  mercantile  law  it  is 
not  necessary,  in  the  absence  of  statute  to  that  eflfect,  that  an 
acceptance  be  dated.*  But  if  the  bill  is  payable  at  a  certain 
time  after  sight,  it  is  proper  that  the  acceptance  should  be 
dated.  In  such  case  the  mere  signature  of  the  drawee  and 
the  date  over  it  are  a  sufiScient  acceptance  without  other 
words.^  And  even  where  the  date  is  written  above  the  sig- 
nature of  the  acceptor  in  a  different  writing,  it  is  at  least 
presumptive  evidence  of  the  day  when  acceptance  was  given.® 
On  the  other  hand,  it  is  said  that  if  the  acceptance  be  not 

'  Moiese  v,  Knapp,  30  Ga.  942  (1860). 

•Coolidge  V.  Payson,  2  Wheat.  66  (1817),  affirming  Payson  v.  Coolid^e,  2 
Gall.  223;  Goodrich  «.  De  Forest,  15  Johns.  6  (1818);  Steman  v.  Harrixon, 
42  Peiina.  St.  49  (1862);  Burns  v,  Rowland,  40  Barb.  368  (1863);  Crowell  u. 
Van  Bibber,  18  La.  An  637  (1866) ;  Bayard  v.  Lathy,  2  McLean  462  (1841) ; 
Murdock  v.  Mills,  11  Mete.  5  (1846) ;  Rus-sell  r.  Wiggin,  2  Story  213  (1842) ; 
Read  v.  Marsh,  5  B.  Mon.  8  (1844);  Wilder  v.  Savage,  1  Story  22  (1839). 
See,  too,  Banorgee  v.  Hovey,  5  Mass.  11  (1809). 

'Chitty  324.  And  this  is  also  true  as  to  a  contract  of  indorsement,  Rus- 
sell V.  Langstaff,  Dougl.  514;  Powell  v.  Duff.  3  Campb.  182;  or  as  to  a  bill  to 
be  written  over  the  blank  signature,  Collis  v.  Emmett,  1  H.  Bl.  313. 

*  Harvev  v.  Cane,  34  L.  T.  R.  64  (1876) ;  even  after  the  acceptor's  death, 
Carter  v.  White,  L.  R.  25  Ch.  D.  666  (1883),  affirming  20  76.  225. 

*Chitty  324;  1  Parsons  290;  Molloy  v.  Delves,  4  C.  <fe  P.  492. 

*  1  Parsons  282. 

•Byles  193;  Chitty  330.;  1  Daniel  453;  Powell  v.  Monnier,  1  Atk.  611; 
Moore  v.  Willey,  Buller  N.  P.  270;  Dufaur  v.  Oxenden ;  1  Moo.  &  R.  90. 

•Chitty  330;  1  Daniel  453;  Glossop  v,  Jacob,  4  Campb.  227;  1  Stark.  69. 
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dated  at  all,  the  presumption  is  that  it  was  given  at  the  date 
of  the  hiW  But  this  has  been  denied,  and  it  has  been  held 
that  the  presumption  in  such  case  is  that  the  acceptance  was 
given  after  the  date  of  the  bill.'  It  has  also  been  held  in 
such  case  that  the  acceptance  was  given  presumptively  be- 
fore the  maturity  of  the  bill,  and  within  a  reasonable  time 
after  its  date.'  And  where  an  acceptance  is  not  dated,  the 
actual  time  of  giving  it  may  be  proved  by  parol  evidence.* 

»Chitty330. 

■Begbie  v.  Levi,  1  Cromp.  <&  J.  180. 
•Roberts  v,  Bethell,  12  C.  B.  778. 
^Kenner  v.  Creditors,  1  La.  120  (1880). 
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n.   FOBM. 

699.  Porm  of  Acceptance — Implication. 

600.  "Accepted"— *•  Seen  "—Other  Expressions. 

601.  Insufficient  Expressions— Part  Payment. 
6>>2.  Expressions  Refusing  Acceptance. 

6<i3.  Acceptance — By  Signature  Only — Statute  of  Frauds. 

m4.  In  Writing— By  Parol— British  Statutes. 

<)05.  American  Statutes. 

(506.  Signature  by  Letter — Telegram. 

607.  Foreign  Statutes. 

609.  Authority  to  Draw  Bill. 

610.  Must  be  Known  and  Belied  on. 

611.  Agreement  for  Acceptance— Existing  Bills. 

612.  Written  Agreement — ^Telegram. 

613.  Verbal  Agreement. 

614.  Bills  to  be  Drawn — Written  Agreement. 

615.  Must  be  Relied  on. 

616.  Verbal  Agreement. 

617.  Sufficiency. 

618.  Benefit — Breach — Delivery. 

619.  Foreign  Sututes. 

620.  Detention— Acceptance  When  Implied. 

§  599.  Acceptance — Form — ^Implication. — Unless  otherwise 
required  by  statute,  no  particular  form  of  words  is  necessary 
to  make  a  valid  acceptance,  but  any  words  showing  a  clear 
intent  to  accept  the  bill  will  be  sufficient.^  An  acceptance 
may  even  be  implied  from  the  conduct  of  the  drawee,  or  from 
other  circumstances.^  But  such  circumstances  must  fairly 
amount  to  a  contract  to  accept  the  bill.  Thus,  after  refusal 
to  accept,  an  offer  on  the  drawee's  part  to  let  the  holder  of 
the  bill  have  some  of  the  drawer's  goods  to  sell  will  not 
amount  to  an  acceptance."  But  where  an  agent  draws  on  his 
principal  for  advances  made  on  cotton  purchased  for  him, 
and  the  principal  receives  the  proceeds  of  the  cotton  but 
refuses  the  draft,  acceptance  on  his  part  has  been  held  to  be 
implied.^    It  has  been  questioned,  however,  in  Massachusetts, 

>  Byles  195 ;  Story  on  Bills  {  251 ;  1  Parsons  282 ;  Billing  v.  Devaux,  3  Man. 
&G.565. 

'Byles  193  n.;  1  Daniel  458;  Story  on  Bills  }  243;  Williams  v.  Winans,  2 
Green  339  (N.  J.  1834).  So,  from  char^iring  the  amount  to  the  drawer's  ac- 
count on  a  settlement  as  a  paid  check,  Seventh  Nat.  Bank  v.  Cook,  73  Penna. 
St.  483  (1873). 

'Chitty  337.  And  see  Rees  v.  Warwick,  2  B.  &  Aid.  113;  2  Stark.  411; 
Reynolds  v.  Peto,  11  Exch.  418;  Hoare  v.  Dresser,  7  H.  L.  C.  290. 

*  Nutting  V.  Sloan,  57  Ga.  892  (1876). 


222  ACCEPTANCE, 

whether  a  receipt  of  goods  by  the  consignee  after  an  express 
refusal  to  accept  a  bill  drawn  upon  him  against  the  goods, 
will  amount  to  an  acceptance.^  And  it  has  been  held  in  the 
United  States  Supreme  Court  that  where  a  draft  is  drawn 
upon  one  having  no  funds  of  the  drawer  in  his  hands,  the 
drawee's  subsequently  receiving  a  consignment  of  goods,  not 
expressly  drawn  against,  will  not  amount  to  an  agreement  for 
acceptance  of  the  draft." 

§  600.  "Accepted"— "Seen"— Other  Expressions.— The 
word  "accepted,"  written  on  a  bill  of  exphange  without  sig- 
nature of  the  acceptor,  is  a  sufficient  acceptance  by  the  com- 
mercial law  in  the  absence  of  other  statutory  requirements.^ 
And  such  acceptance  has  been  held  to  be  sufficient  under  the 
English  Statute  of  1  and  2  Geo.  IV.,  which  requires  an  ac- 
ceptance to  be  in  writing.*  So,  it  is  said  that  such  words  as 
"seen,"  or  "presented,"  or  even  the  mere  date,  if  so  intended, 
will  be  a  sufficient  acceptance.'  So,  by  the  usage  of  London 
banks,  tlie  marking  of  a  bill  of  exchange  after  banking 
hours  to  show  that  the  drawer  has  funds  to  that  amount,  has 
been  construed  to  be  an  acceptance.®  In  like  manner,  the 
word  "excepted,"  written  by  mistake  for  accepted^  is  suffi- 
cient.^ So,  writing  one's  name  across  the  face  of  a  bill,  in 
which  no  drawee  is  named,  with  the  word  "accepted"  over 
the  signature,  is  sufficient.^ 

But  where  a  person  procures  advances  for  another  and 
adds  his  name  by  indorsement  on  the  bill  drawn  by  the 
lender  upon  the  borrower,  and  accepted  by.  the  borrower, 

»  Allen  V,  Williams,  12  Pick.  297  (1832). 

"Tiernan  v.  Jackson,  6  Pet..  580  (1831).  In  this  case,  however,  the  goods 
were  consigned  with  an  aM.signment  to  the  holder  of  the  bill  of  exchange 
of  a  part  of  the  proceeds  indorsed  on  the  bill  of  lading,  and  this  was  held 
to  bind  the  goods,  although  it  had  not  been  assented  to,  nor  the  bill  of  ex- 
change accepted,  by  the  drawee. 

•Chitty  330;  1  Daniel  455;  1  Parsons  282.  See,  too,  Corlett  v.  Conway,  5 
M.  &  W.  653. 

*Dufaur  v,  Oxenden,  1  Moo.  &  R.  90.  In  such  case  the  intention  to  ac- 
cept is  a  question  for  the  jury. 

*Chitty  833;  1  Daniel  455;  1  Parsons  283;  Story  on  Bills  2  243. 

•Byles  193;  Cliitty  331;  Robson  v.  Bennett,  2  Taunt.  388. 

'  Miller  v.  Butler,  1  Cranch  C.  C.  470  (1807) ;  Meyer  v.  Beardsley,  1  Vroom 
236  (1863). 

"Chitty  333;  Gray  v,  Milner,  3  Moore  91 ;  8  Taunt.  739. 
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Bucli  indorsement  will  not  amount  to  a  co-acceptance  of  the 
bill  within  the  meaning  of  the  present  British  statute.^ 

The  acceptance  of  a  bill  must  be  direct,  positive  and  un- 
ambiguous in  its  character.  Thus,  it  is  not  enough  to  say 
that  "the  bill  shall  have  attention;"^  nor  to  say,  "I  take 
notice  of  the  above,"  accompanying  the  words  with  a  verbal 
refusal  to  accept;'  nor  to  say  on  refusing  to  accept,  that  he 
would  answer  in  about  sixty  days,  the  agent  presenting  the 
bill  saying  that  he  would  return  it  to  the  holder,  and  pre- 
sentment being  made  and  the  bill  refused  four  months  after- 
wards.* A  bill  may,  however;  be  accepted  without  being 
actually  seen  by  the  acceptor.*  And  where  an  acceptor  says 
"that  is  my  signature  and  I  will  pay  the  bill,"  this  is  a  suflB- 
cient  acceptance  by  him.*  So,  an  agreement  to  pay  a  bill  at 
maturity  amounts  to  an  acceptance;^  especially  where  the 
drawee  procures  the  bill  for  his  own  accommodation  and  gets 
it  discounted  on  a  promise  to  pay  it  at  maturity.^  And  it  has 
been  held  that  writing  a  letter  saying  "I  am  prepared  to  pay 
your  bill,"  is  an  acceptance  of  the  bill;^  or  saying  "the  bill 
is  correct  and  shall  be  paid;"^®  or  that  he  had  promised  the 
payee  to  pay  in  thirty  or  sixty  days  and  it  was  all  right." 

And  if  an  agreement  in  writing  to  accept  and  pay  a  bill 

» Steele  v.  McKinlay,  L.  R.  5  App.  Gas.  754  (1880) ;  19  and  20  Vict.  c.  60  {  11. 

»Ree8  V.  Warwick,  2  B.  &  Aid.  113;  2  Stark.  411;  Neale  v,  Reid,  1  B.  &  C. 
659;  3D.  <&  R.  158. 

•  Cook  V.  Baldwin,  120  Mass.  317  (1876). 
*Peck  V.  Cochran,  7  Pick.  34  (1888). 

*  Fisher  •.  Beckwith,  i9  Vt.  31  (1846) ;  First  Nat.  Bank  v.  Hatch,  78  Mo.  13 
(1883). 

•Leach  v.  Buchanan.  4  Esp.  226 ;  Edson  v.  Miller,  22  N.  H.  183  (1850).  So, 
a  promise  of  payment  mnde  both  before  and  after  the  bill  is  drawn,  bturges 
V.  Fourth  Nat.  Bank,  75  III.  595  (1874).  Or  a  promise  by  letter  to  pay  the 
bill,  Hatcher  v.  Stalworth.  26  Miss.  376  (1853).  So,  indorsing  "payment 
guaranteed,''  Block  v.  Wilkinson,  42  Ark.  253  (1883). 

^Spaulding  v.  Andrews,  48  Penna.  St.  411  (1864) ;  O'Donnell  v.  Smith,  2  E. 
D.  Smith  124  (1853). 

•Bank  of  Rutland  v.  Woodruff.  84  Vt.  89  (1861).  But  where  the  drawee 
himself  discounts  the  bill  this  is  neither  acceptance  nor  payment  on  his 
part,  and  he  may  sue  drawer  and  payee  as  a  simple  indorsee,  Swope  v.  Ross, 
40  Penna.  St.  186  (1861). 

•Billing  V.  Devaux,  3  Man.  <&  G.  565  (1841). 

**Ward  V.  Allen,  2  Mete.  63  (1840). 

"Mason  v.  Dousay,  35  111.  424  (1864). 
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d&signate  a  smaller  amount  than  the  face  of  the  bill,  it  has 
been  held  that  this  would  be  a  good  acceptance  pro  tanto  for 
an  existing  bill,  but  not  for  a  bill  of  exchange  not  yet 
drawn.^  Where  a  bill  is  discounted  on  the  strength  of  a 
verbal  promise  on  the  drawee's  part  to  see  it  paid,  this  will 
constitute  a  sufficient  acceptance.*  So,  it  will  be  sufficient  to 
write  on  the  draft  "I  will  see  the  within  paid  eventually."* 
And  if  the  drawee  says  "I  must  delay  payment  until  in 
receipt  of  funds,"  it  will  amount  to  a  conditional  acceptance 
to  pay  on  receipt  of  funds,  especially  if  he  retain  the  bill  in 
his  hands.*  So,  if  the  drawee  requires  the  drawer  to  put 
him  in  funds  and,  after  this  is  done,  informs  the  drawer's 
agent  that  his  firm  has  received  the  money  and  the  bill 
ought  to  be  paid,  but  he  must  see  his  partner  about  it,  this 
will  amount  to  an  acceptance  in  favor  of  an  indorsee  who  is 
in  privity  with  the  drawer.*^ 

§  601.  Insufficient  Expressions — Part  Payment. — An  agree- 
ment to  pay  an  order  to  be  drawn  payable  out  of  the  draw- 
er's salary,  "  if  he  continue  in  the  drawee's  employ  and  the 
order  be  not  revoked,"  is  conditional  and  will  not  amount  to 
an  acceptance  of  such  order  under  the  New  York  statute, 
which  requires  such  a  promise  to  be  unconditional.*  But,  in 
general,  an  order  by  the  drawee  written  on  the  bill,  request- 
ing a  third  person  to  pay  it,  is  a  sufficient  acceptance.^  A 
statement,  however,  of  the  amount  due  on  an  account  with 
an  order  for  its  payment  is  a  mere  acknowledgment  of  in- 
debtedness, and  will  not  be  deemed  an  acceptance  on  the 

'Brinkman  v.  Hunter,  73  Mo.  172  (1880). 

"Bank  of  Rutland  v.  Woodruff.  34  Vt.  89  (1861). 

•Brannin  v.  Henderson,  12  B.  Mon.  61  (1851). 

*Pope  V.  Huth,  14  Cal.  404  (1859). 

*Fairlie  v.  Herring,  3  Bing.  625;  S.  C,  11  Moore  520.  See,  too,  Howland 
r.  Carson,  15  Penna.  St.  453  (1850). 

•Shaver  v.  Western  Union  Tel.  Co.,  57  N.  Y.  459  (1874);  R.  S.  768  J  8 
(Ed.  1882  p.  2243). 

'Chitty333;  1  Daniel  455;  1  Parsons  282;  Story  on  Bills  {  243;  Moortr. 
Whitby,  Bui.  N.  P.  270;  Peterson  v.  Hubbard,  28  Mich.  197  (1873).  So,  be- 
fore 1  and  2  Geo.  IV.  c.  78,  a  receipt  acknowledging  the  receipt  of  the  bill 
and  promising  to  pay  if  a  third  person  named  did  not,  Wilkinson  v,  Lut- 
widge,  Stra.  648.  See,  too.  Pillans  v.  Van  Mierop,  Burr.  1663;  Harper  «. 
West.  1  Cranch  C.  C.  102  (1804). 
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debtor's  part.^  So,  saying  to  a  stranger,  "  I  must  pay  the 
bill,"  or  "I  will  have  to  pay  it,"  will  not  amount  to  an 
acceptance.^  Neither  will  an  unaccepted  oflfer  on  the  part 
of  a  bank  to  pay  in  Confederate  funds  a  check  drawn  upon 
it  against  a  deposit  made  in  such  funds.  And  the  bank  will 
not  be  liable  to  the  holder  of  the  check  if  it  subsequently 
pay  out  the  drawer's  funds  upon  other  checks.*  So,  it  has 
been  held  that  it  is  not  an  acceptance  to  say  "  There  is  your 
bill ;  take  it,  it  is  all  right."*  On  the  other  hand,  a  cashier's 
statement  that  a  check  is  good  has  been  held  to  be  a  suffi- 
cient acceptance.* 

Paying  part  of  the  bill  and  indorsing  on  it  a  calculation 
as  to  the  balance  due  will  not  amount  to  an  absolute  accept- 
ance of  the  whole  bill.*  Although  in  a  recent  case  in  Michi- 
gan where  the  drawee  wrote  across  the  face  of  a  bill,  "  Paid 
on  this  order  $40,"  and  signed  it,  it  was  held  that  this  was  a 
good  acceptance  and  that  it  was  not  intended  to  limit  the 
acceptance  to  the  amount  named.^  But  a  part  payment  re- 
ceipted on  a  bill  of  exchange  in  the  drawee's  handwriting  has 
been  held  not  to  be  a/n  acceptance.®  A  different  conclusion, 
however,  was  reached  in  a  case  where,  in  addition  to  such 
part  payment,  the  drawee  indorsed  on  the  bill  the  following 
words :  "  It  being  all  the  drawee  agrees  to  pay  unless  the 
drawer  intended  the  order  to  be  exclusive  of  twenty  dollars 
which  the  drawee  had  previously  paid  without  order,"  the 
drawee  having  intended  the  order  to  exclude  the  former  pay- 
ment.* And  where  the  drawee  of  a  bill  paid  part  of  it  in 
?ash  and  gave  a  certificate  of  deposit  for  the  balance,  it  was 

'  De  Liquero  v.  Munson,  11  HeUk.  15  (1872). 

*  Martin  v.  Bacon,  2  Mills  132  (1818). 

'  Lester  v.  Georgia  R.  R.  &  Bkg.  Co.,  42  Ga.  244  (1871). 

*Chitty  329,  337;  Powell  v.  Jones,  1  Esp.  17.    Nor  a  mere  acknowledg- 
ment of  the  receipt  of  an  order,  Smith  v.  Milton,  133  Mass.  369  (1882). 

•Barnet  v.  Smith,  30  N.  H.  256  (1865). 

•Hunter  v.  Cobb,  1  Bush  239  (1866). 

*  Peterson  v.  Hubbard,  28  Mich.  197  (1873).    Payment  is  not  acceptance, 
e,  g.  on  a  forged  indorsement,  First  Nat.  Bank  v.  Whitman,  4  Otto  343. 

■Bftssett  V,  Haines,  9  Cal.  260  (1858).    But  see  Gallagher  v.  Black,  44  Me. 
99  (1857). 

•Phillips  V.  Frost,  29  Me.  77  (1848). 
vol..  n.  P  * 
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held  to  be  a  good  acceptance.^  Making  a  payment  on  a  bill 
is  not,  however,  of  itself  conclusive  evidence  of  an  intention 
to  accept  it.* 

§  602.  Expressions  Befasing  Acceptance. — Any  words  in- 
dicating a  refusal,  though  used  inadvertently,  will  negative 
the  idea  of  an  acceptance.  Thus,  it  will  amount  to  a  refusal 
to  say  "I  will  not  accept."*  And  the  refusal  may  be  made 
by  letter.*  To  say  '"  I  protest  the  within "  is  a  refusal.* 
Receiving  a  bill  by  mail  and  entering  it  like  all  other  bills 
in  the  drawee's  bill  book,  and  returning  it  after  ten  days 
with  the  date  indorsed  on  it  and  a  number  which  had  been 
written  on  it  at  the  time  of  its  receipt  by  the  drawee,  coupled 
with  an  express  refusal  to  accept  the  bill,  will  be  a  refusal 
and  not  an  acceptance.*  So,  if  the  bill  is  canceled  by  mis- 
take and  returned  for  irregularity  in  its  form,  this  will  not 
amount  to  an  acceptance.''  So,  if  the  drawee  replies  that  he 
cannot  accept  without  further  direction  from  the  drawer,  and 
afterward  (on  receiving  direction  from  the  drawer  to  accept 
the  bill  and  draw  in  turn  on  B.)  draws  upon  B.,  this  is 
no  acceptance,  at  least  until  such  second  bill  is  accepted  by 
B.^  If  he  says  that  he  cannot  accept  "until  certain  stores 
are  paid  for,"  this  has  been  held  to  be  an  acceptance  when 
such  payment  is  made.®  But  if  the  drawee  says,  after  re- 
fusal and  protest  of  the  bill,  "  this  bill  will  be  paid,  but  we 
cannot  allow  you  for  a  duplicate  protest,"  and  this  offer  is 
refused  by  the  holder  of  the  bill,  and  afterwards  revoked  by 
the  drawee,  it  will  not  amount  to  an  acceptance.^®     Nor  will 

'  Andressen  v.  First  Nat.  Bank,  2  Fed.  Rep.  122  (1880) ;  S.  C,  1  McCrary 
252. 

■Cook  V.  Baldwin,  120  Mass.  817  (1876). 

•Chitty  337.  Although  the  contrary  had  been  held  as  to  such  declaratioa 
made  in  writing  in  Lutnley  v.  Palmer,  Gas.  temp.  Hardw.  72. 

^Carmichael  v.  Bank  of  Penna.,  4  How.  567  (Miss.  1840). 

*  Pridgen  v.  Cox,  13  Tex.  257  (1855).  So,  writing  across  the  bill  "  Kiss  my 
foot,''  with  the  drawee's  signature,  Norton  v.  Knapp,  30  Alb.  L.  J.  22;  19 
Cent.  L.  J.  61  (Iowa  Sup.  Ct.  1884). 

•Chitty  338;  Powell  v.  Monnier,  1  Atk.  611. 

» National  Bank  of  Rockville  v.  Second  Nat.  Bank,  69  Ind.  479  (1880). 

•Chitty  337;  Smith  v.  Nissen,  1  T.  R.  269. 

•Pierson  v.  Dunlop,  Cowp.  571. 

"Chitty  837;  Anderson  v.  Heath.  4  M.  &  S.  303. 


STATUTE   OF   FRAUDS.  227 

it  be  an  acceptance  if  the  bill  is  held  by  the  drawee,  after 
refusal  on  his  part,  with  the  promise  "  to  try  and  save  the 
amount  for  the  holder/'^  Nor  if  he  returns  a  draft,  which 
is  marked  "  acceptance  waived,"  saying  by  letter  that  there 
are  no  funds  but  probably  will  be,  and  that  he  "  will  try  and 
arrange  to  have  it  satisfactorily  provided  for."^ 

§  603.  Acceptance  by  Signature  Only — Statute  of  Frauds. — 
As  has  been  already  said,  the  mere  writing  of  the  drawee's 
name  across  the  face  of  a  bill  is  a  sufficient  written  acceptance 
within  the  English  statute  of  1  and  2  Geo.  IV.  c.  78.^  But 
under  the  later  English  act  of  19  and  20  Vict,  and  until  the 
passage  of  the  present  Statute  of  41  and  42  Vict.  c.  13,  such 
acceptance  was  not  sufficient.*  It  is  again  made  so,  however, 
by  the  existing  statute  just  referred  to.  And  such  acceptance 
has  been  held  to  be  sufficient  in  the  United  States.'  And 
where  the  drawee  has  written  his  name  across  the  face  of  a 
bill,  he  cannot  relieve  himself  from  liability  as  an  acceptor 
by  parol  evidence  showing  that  he  refused  to  write  the  word 
"accepted"  over  his  signature.*  On  the  other  hand,  the 
words  "  Paid  on  this  order  $40,"  added  to  the  drawee's  sig- 
nature, will  not  affect  the  sufficiency  of  an  acceptance.'' 

The  Statute  of  Frauds  does  not  apply  to  the  acceptance  of 
a  bill  of  exchange.®  An  acceptance  may,  therefore,  be  by 
parol  and  not  be  invalidated  for  want  of  funds  in  the 
drawee's  hands.*     So,  a  conditional  acceptance  by  retaining 

>Prtrkhur8t  v,  Dickinson,  21  Pick.  307  (1838);  McEowen  v,  Scott,  49  Vt. 
376(1877). 

*  Webb  V.  Mears,  45  Penna.  St.  222  (1863). 
'Byles  193;  1  Daniel  456. 

*Hindhaugh  v,  Blakey.TCi.  B.  8  0.  P.  D.  136  (1878). 

*Spear  v.  Pratt,  2  Hill  582  (1842);  Wheeler  v.  Webster,  1  B.  D.  Smith  1 
(1850) ;  Kaufman  v.  Barringer,  20  La.  An.  419  (1868). 

*  Kaufman  v.  Barringer,  9upra, 

^  Peterson  v.  Hubbard,  28  Mich.  197  (1873). 

'Byles  199  n.;  Chitty  329;  1  Daniel  511;  1  Parsons  282;  Browne  on  Stat. 
Frauds  {  172;  Raborg  v.  Peyton,  2  Wheat.  385  (1817);  Storer  v.  Logan,  9 
Mrtss.  65  (1812) ;  Fisher  v.  Beckwith,  19  Vt.  31  (1846) ;  Laflin  Powder  Co.  v. 
Sinsheimer,  48  Md.  411  (1877) ;  Nelson  v.  First  Nat.  Bank,  48  III.  36  (1868) ; 
Spaulding  v.  Andrews,  48  Penna.  St.  411  (1864) ;  Jarvis  v.  Wilson,  46  Conn. 
90  (1878) ;  Dull  v.  Brucker,  76  Penna.  St.  255  (1874).  See,  too.  Van  Reims- 
dyk  V.  Kane,  1  Gall.  630  (1813). 

•Jarvis  v,  Wilson,  46  Conn.  90  (1878). 
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a  bill  with  a  promise  to  pay  it  if  the  drawer's  contract  is 
finished,  is  not  within  the  Statute  of  Frauds;  and  its  validity 
is  not  aflfected  by  a  subsequent  payment  made  by  the  drawee 
under  an  attachment  against  the  drawer.^  In  like  manner, 
an  agreement  for  acceptance  is  not  within  the  Statute  of 
Frauds,  such  agreements  and  acceptances  being  original 
promises,  not  promises  to  pay  the  debt  of  another.^  An 
agreement  for  acceptance  is,  in  any  case,  not  within  the 
Statute  of  Frauds,  where  the  drawee  has  put  himself  under 
an  estoppel  by  inducing  another  to  act  upon  his  agreement,' 
Thus,  an  agreement  to  accept  a  bill  of  exchange  is  not  within 
the  statute,  if  it  has  been  relied  upon  by  the  purchaser  and 
goods  sold  by  him  on  the  strength  of  it.*  But  where  there 
is  no  privity  between  the  holder  of  the  bill  and  the  drawee, 
it  has  been  held  that  a  mere  agreement  for  acceptance  is 
within  the  Statute  of  Frauds/  So,  too,  where  there  is  no 
consideration  for  an  agreement  to  accept ;  as  where  it  is  for 
an  accommodation  acceptance.*  And,  in  like  manner,  a  mere 
accommodation  acceptance  is  within  the  statute.^ 

§  604.  Acceptance  in  Writing — ^By  Parol — ^British  Statutes. 
— Where  a  written  acceptance  is  not  required  by  statute,  a 
verbal  acceptance  of  a  bill  of  exchange  is  sufficient.*    So,  a 

» Montague  v.  Myers,  11  Heisk.  639  (1872). 

'Spaulding  v.  Andrews,  48  Penna.  St.  411  (1864). 

*  Shields  v.  Middleton,  2  Oranch  C.  C.  205  (1820);  Strohecker  v.  Ooh^n,  1 
Spears  349  (1843). 

♦Townsley  v.  Sumrall,  2  Pet.  170  (1829) ;  D'Wolf  v.  Rabaud,  1  Pet.  476 
(1828). 

^Manley  v,  Geagan,  105  Mass.  445  (1870). 

•Quin  V,  Hanford,  1  Hill  82  (1841).  So,  too,  a  promise  to  indorse  a  note 
for  goods  sold  to  another,  although  the  goods  are  sold  on  the  faith  of  the 
promise.    Carville  v.  Crane,  5  Hill  483  (1843). 

^Browne  on  Stat.  Frauds  {  174.  This  is  true  also  of  a  promise  by  a  bank 
having  no  funds  of  the  drawer,  to  pay  his  check  if  presented  through  the 
clearing  house,  Morse  v,  Mass.  Nat.  Bank,  Holmes  C.  G.  209  (1873). 

•Chitty  326 ;  1  Daniel  454, 462 ;  I  Parsons  285 ;  Story  on  Bills  {  242 ;  Bird  v, 
McElvaine,  10  Ind.  40  (1857) ;  Stookwell  v.  Bramble,  3  lb.  428  (1852) ;  Julian 
V,  Shobrooke.  2  Wils.  9 ;  Ward  v.  Allen,  2  Mete.  53  (1840) ;  Leonard  v.  Mason. 
1  Wend.  522  (1828) ;  Walker  v,  Lide,  1  Rich.  249  (1845) ;  Mull  v.  Bricker.  76 
Penna.  St.  255  (1874);  Sproat  v.  Matthews,  1  T.  R.  182;  Grant  v.  Shaw,  16 
Mass.  341  (1820) ;  Phelps  v.  Northrup,  56  III.  156  (1870) ;  Miller  v,  Neihaus, 
61  Ind.  401  (1875) ;  WaJters  v,  G.  H.,  Ac.  Co.,  1  Tex.  App.  Gas.  753  (1880) ;  Ban- 
croft  V.  Denny,  5  Houst.  9  (1875) ;  Spaulding  v.  Andrews,  48  Penna.  St.  411 
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verbal  acceptance  to  pay  a  bill  out  of  the  proceeds  of  certain 
goods  to  be  sold  is  sufficient/  But  it  seems  that  the  holder 
of  a  bill  is  not  obliged  to  take  a  verbal  acceptance  and  his 
assent  to  it  is  therefore  necessary.*  But  in  declaring  against 
an  acceptor  it  is  not  necessary  to  aver  that  the  acceptance 
was  in  writing  and  signed  by  him.^  Under  the  Statute  of 
Anne  inland  bills  of  exchange  could  not  be  protested  against 
the  acceptor  unless  accepted  by  the  drawee  in  writing.*  This 
did  not,  however,  affect  the  sufficiency  of  other  verbal  accept- 
ances.* But  the  statutes  of  Great  Britain  have  since  required 
acceptances  of  foreign  bills  of  exchange  to  be  in  writing,  and 
they  cannot  now  be  protested  unless  so  accepted.^  And  it  is 
now  required  in  Great  Britain  that  the  acceptance  be  in  writ- 
ing on  the  bill  of  exchange  and  signed  by  the  acceptor.^ 

§  605.  American  Statutes. — Some  American  statutes  re- 
quire the  acceptance  of  a  bill  to  be  in  writing.^  And  the 
Code  of  California  requires  it  to  be  in  writing  and  signed  by 

(1864);  Jarvis V.Wilson, 46 Conn. 90 (1878);  McCntcheon  v  Rice, 56  Miss. 455 
(1879) ;  Williams  v.  Winnns.  2  Green  339  (N.  J.  1834) ;  WhiUlen  v.  Merchants', 
Ac  ,  Bank,  64  Ala.  1  (1879) ;  Kennedy  v.  Geddes,  8  Port.  263  (laSS) ;  Wells  v. 
Brigham,  6  Cush.  6  (1850);  Storer  v.  Logan,  9  Mass.  55  (1812);  Pierce  v. 
Kittfedge,  115  Mass.  374  (1874);  Mason  v.  Dousay,  35  III.  424  (1864);  Fisher 
V.  Beckwith,  19  Vt.  31  (1846) ;  Arnold  v.  Spragne,  31  fb,  402  (1861) ;  Hunter 
V.  Cobb,  1  Bush  239  (1866);  Cook  v.  Baldwin.  120  Mass  317  (1876);  Duna- 
van  V.  Flynn,  118  lb,  537  (1875);  St.  Louis  Stock  Yards  v.  O'Reilly,  So  III. 
546  (1877);  Exchange  Bank  of  St.  Louis  v.  Rice,  98  Mass.  288,  obiter.  So, 
too,  in  Illinois,  Scudder  v.  Union  Nat.  Bank,  1  Otto  406  (1875). 

'Kane  v.  Robertson,  26  La.  An.  335  (1874). 

n  Daniel  465;  Story  on  Bills  J  247. 

•Byles  193;  Chitty  3a5;  Chalie  v.  Belshaw,  6  Bing.  529;  4  M.  &  P.  275; 
Ereskine  v.  Murray,  2  Stra.  817. 

*  Chitty  327;  3  and  4  Anne  c.  9  J  5;  Fairlie  v.  Herring,  3  Bing.  625;  11 
Moore  820. 

*3  and  4  Anne  c.  9  3  5;  Lumley  v.  Palmer,  Stra.  1000;  Cas.  temp.  Hard- 
wick  e  72. 

•Chitty  327 ;  9  and  10  Wm.  III.  c.  17. 

'19  and  20  Vict.  c.  97  J  6  (1856).  The  earlier  Act  of  1  and  2  Geo.  IV.  c.  78 
i  2,  contained  a  similar  provision  as  to  inland  bills  only,  and  the  still  earlier 
Statute  of  3  and  4  Anne  c.  9  {  5,  failed  to  accomplish  the  same  thini^  by  the 
obscurity  of  its  language.  This  last  act,  although  extending  to  foreign  bills, 
probably  cannot  be  applied  to  acceptances  abroad  of  foreign  bills,  Byles  298. 
The  Act  of  1  and  2  Geo.  IV.  c.  78,  has  been  held  to  apply  to  every  part  of 
the  United  Kingdom,  Mahoney  v,  Ashlin,  2  B.  &  Ad.  478.  It  was  extended 
to  Irelaml  by  the  Act  of  9  Geo.  IV.  c.  24  I  8. 

•Arkansas  (1874  R.  S.  i  549) ;  Georgia  (1880  1  P.  L.,62  No.  117). 
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the  drawee  or  acceptor  for  honor/  Other  States  require  an 
acceptance  to  be  in  writing  and  signed  by  the  acceptor  or  his 
agent*  And  under  the  New  York  statute  a  parol  acceptance 
of  a  check  is  insufficient.'  So,  refusal  to  accept  a  bill  coupled 
with  a  verbal  promise  to  pay  it  is  not  a  sufficient  acceptance 
in  New  York.*  But  when  an  acceptance  is  merely  a  collat- 
eral fact,  it  may  be  proved  in  New  York  by  parol.*  A  verbal 
promise  to  accept  a  draft  cannot  be  enforced  under  the  Mis- 
souri statute  by  the  payee.^  And  it  has  been  held  in  Alabama 
that  a  verbal  acceptance  of  an  order  requiring  one  to  make 
payment  on  a  contract  is  valid,  such  instrument  not  being  a 
bill  of  exchange.^ 

§  606.  Acceptor's  Signature — ^By  Letter — Telegram. — In 
England,  under  the  statute  of  19  and  20  Vict.,  a  mere  signa- 
ture by  the  drawee  was  not  a  sufficient  acceptance.*  On  the 
other  hand,  before  that  statute  the  signature  itself  was  un- 
necessary to  an  acceptance,  the  completeness  of  the  accept- 
ance being  in  such  case  a  question  for  the  jury  to  determine.* 

The  position  of  the  acceptor's  signature  on  the  paper  is 
immaterial.^®  The  California  Code  expressly  provides  that 
an  acceptance  may  be  made  by  writing  the  acceptor's  name 

^CcUi/omia  (1880  1  Hittell's  Codes  <fe  Stats.  J  8193) ;  Dakota  (1877  Rev. 
Code  i  1875);  New  York  (Proposed  Civil  Code  i  1787);  Utah  (1882  P.  L. 
60  i  73). 

^Alabama  (1876  Code  ?  2101,  Act  of  1840) :  Anzona{l877  C.  L.  J§  3469-3471) ; 
D^trict  of  Columbia  (1857  R.  C.  134) ;  Idaho  (1874  R.  L.  653) ;  KamcM  (1879 
C.  L  c.  14  §  8) ;  Maine  (1871  R.  S.  c.  32  i  10) ;  Michigan  (1871  1  C.  L.  516  2  7) ; 
Minnesota  (1878  G.  S.  316  §  13) :  Mismdppi  (1880  Rev.  Code  |  1133) ;  AVtw/a 
(1873  1  C.  L.  c.  5  J  6) ;  New  York  (R.  S.  768  J  6;  1882  R.  S.  2242) ;  Oregon 
(1872  Deady  G.  L.  718  i  7);  Pennsylvania  (1881  P.  L.  17,  if  for  more  than 
$20) ;  Washington  Territory  (1881  Code  H  2302-2306) ;  Wisconsin  (1878  R.  S. 
{  1681). 

•Duncan  v.  Berlin,  60  N.  Y.  151  (1875) ;  Rialey  v.  Phoenix  Bank,  83  lb.  318 
(1881). 

*Luff  v.  Pope,  5  Hill  413  (1843),  affirmed  7  lb.  577  (1844). 

*Sprague  v.  Hosmer,  82  N.  Y.  466  (1880). 

•Flato  V.  Mulhall,  72  Mo.  522  (1880).  But  one  who  has  taken  a  draft  or 
bill  on  the  faith  of  such  promise  is  protected  by  the  Missouri  statute  (1879 
1  R.  S.  {  537). 

'Auerbach  v.  Pritchett,  58  Ala.  451  (1877). 

■Hindhaugh  v,  Blakey,  L.  R.  3  C.  P.  D.  136  (1878). 

*Dufaur  v.  Oxenden,  1  Moo.  &  R.  90.  So,  too,  Corlett  v.  Conway,  5  M.  A 
W.653. 

"1  Daniel  467. 
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across  the  face  of  the  bill.^  And  where  not  otherwise  pro- 
vided by  statute,  an  acceptance  may  be  written  upon  another 
paper  than  the  bill.*  Or  it  may  be  by  a  telegram.*  And 
there  is  a  special  provision  in  Oregon  for  bills  drawn  by 
telegram,  putting  them  on  a  footing  with  other  bills  of  ex- 
change, but  restricting  the  operation  of  the  statute  to  tele- 
grams by  the  drawer  of  a  bill  or  the  maker  of  a  note.* 
In  general,  an  acceptance  which  is  not  written  on  the  bill 
itself  is  without  effect,  except  as  to  persons  receiving  the  bill 
on  the  strength  of  it.*  And  in  some  of  the  United  States  it 
is  provided  by  statute  that  the  refusal  to  write  an  acceptance 
on  the  bill  when  so  required  shall  be  equivalent  to  the  dis- 
honor of  the  bill.'  The  statute  of  Dakota  requires  accept- 
ance to  be  in  writing  on  the  face  of  the  bill.''  That  of  South 
Carolina  requires  it  to  be  indorsed  or  underwritten  on  the 
bill."  But  the  Codes  of  California  and  Dakota  allow  the 
holder  of  a  bill  to  receive  an  acceptance  written  on  any  part 
of  the  bill  or  on  another  paper,  without  discharging  prior 
parties  from  liability .•  Many  American  statutes  provide  that 
an  acceptance  written  on  another  paper  than  the  bill  itself 
shall  only  be  binding  on  the  drawee  in  favor  of  one  who  has 

^Oilifomia  (1880  1  Hittell's  Codes  A  Stats.  {  8193) ;  Dakota  (1877  Rev.  Code 
i  1895) ;  New  York  (Proposed  Civil  Code  {  1787) ;  Utah  (1882  P.  L.  60  i  73). 

•Chitty  327 ;  2  Daniel  454, 462 ;  1  Parsons  285 ;  Story  on  Bills  {  242 ;  Clark 
V.  Cock,  4  East  57;  Wynne  v,  Raikes,  5  East  514;  Ez  parte  Dyer,  6  Ves.  9; 
Gerniania  Nat.  Bank  v.  Taaks,  31  Hun  260  (1883). 

•Coffman  v.  Campbell,  87  111.  98  (1877) ;  Whilden  v.  Merchant's,  <fec.  Nat. 
Bank,  64  Ala.  1  (1879) ;  First  Nat.  Bank  v.  Clark,  61  Md.  401.  So,  an  agree- 
ment by  tele&:ram  to  accept  will  suffice,  Central  Savings  Bank  v.  Ricliards, 
109  Mass.  413  (1872). 

*Oreg<m  (1872  G.  L.  774  {  12). 

*Chitty  325;  1  Parsons  286;  Worcester  Bank  v.  Wells.  8  Mete.  107  (1844). 
This  is  true  also  of  a  written  promise  to  accept,  McEvers  i;.  Miison,  10  Johns. 
207  (1813). 

M/a6ama-(1876  Code  {  2103  Act  of  1843) ;  Arizona  (1877  C.  L.  U  3469-3471) ; 
Arkansas  (1874  R.  S.  {  552) ;  California  (1880  1  Hitteirs  Codes  &  S^ats.  g  8193) ; 
Distnct  of  Columbia  (1857  Rev.  C.  134  }  9) ;  Idaho  (1874  R.  L.  653  i  9) ;  Kan- 
sas (1879  C.  L.  c.  14  J  11) :  Mississippi  (1880  Rev.  C.  {  1133) ;  Missoun  (1879 
1  R.  S.  J  536) ;  xYew  York  (1882  3  R.  S.  2243  J  9) ;  Washington  TerrUory  (1881 
Code  a  2302-2306). 

'Dakota  (1877  Rev.  Code  {  1896). 

•Soti/A  Carolina  (1873  R.  S.  320  i  11). 

•California  (1880  1  Hittell's  Codes  &  Stnts  i  8195) ;  Dakota  (1877  Rev.  Code 
i  1897);  New  York  (Proposed  Civil  Code  J  1789). 
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takeD  the  bill  and  paid  value  for  it  on  the  faith  of  such  ac- 
ceptance.^ And  the  right  of  such  purchaser  to  recover  dam- 
ages for  non-acceptance  is  expressly  reserved  where  he  has 
taken  the  bill  on  the  faith  of  a  promise  to  accept  it.* 

§  607.  Foreign  Statutes. — Many  foreign  statutes  require 
acceptance  of  a  bill  of  exchange  to  be  in  writing.^  In 
Brazil  it  must  be  written  on  the  face  of  the  bill  ;*  in  other 
States,  on  the  bill  ;*  in  Hungary,  on  the  bill  or  a  copy  of  it* 

In  Russia  it  may  be  on  any  part  of  the  bill.''  If  the 
acceptance  be  written  on  one  part  and  the  acceptor  pay 
another  part,  he  will  not  be  discharged  from  his  liability  to  a 
bona  fide  holder  of  the  accepted  part  by  Nicaragua  statute.® 
And  the  Danish  statute  requires  that,  where  one  part  is  ac- 
cepted and  another  part  of  the  bill  is  transferred,  the  latter 
shall  show  where  the  accepted  original  is  to  be  found.'  If 
the  several  parts  of  a  bill  are  all  accepted,  the  several  accept- 
ances will  all  be  binding  in  Hungary,  unless  there  is  an 

UWiJona  (1877  C.  L.  {  3469-3471) ;  Arkan»(M  (1874  R.  8.  \  550) ;  California 
(1880  1  Hittell's  Codes  &  8tata.  {  8196) ;  Dakota  (1877  Rev.  C.  \  1898) ;  Dw- 
iricl  of  Columbia  (1857  R.  C.  134  §  7) ;  Idaho  (1874  R.  L.  653  |  7) ;  Kansas 
(1879  C.  L.  c.  14  ?  9) ;  Nevada  (1873  1  C.  L.  c.  5  {  7) ;  New  York  (1882  R.  S. 
2242.  also  by  the  proposed  Civil  Code  J  1790) ;  Utah  (1882  P.  L.  60  {  75) ; 
Washington  Territory  (1881  Code  H  2302-2306). 

^Kansas  (1879  C.  L.  c.  14  ?  12) ;  Nevada  (1873  1  C.  L.  c.  5  J  10) ;  MUsouri 
(1879  1  R.  S.  a  536,  537) ;   Washin^on  TerrUory  (1881  Code  i  2306). 

^Argentine  Republic  (1862  Code  Com.  Art.  816) ;  Austria  (1850  Exch.  Law 
Art.  21) ;  Brazil  (1850  Code  Com.  Art  394) ;  Chili  (1865  Code  Com.  Art.  6(58) ; 
Colombia  (1853  Code  Com.  Art.  413  );  Costa  Rica  (1853  C=>de  Com.  Art.  403) ; 
Ecuador  (1829  Code  Cora,  as  in  Spain) ;  Germany  (1848  Exch.  Law  Art.  21) ; 
Holland  (1838  Exch.  Law  Art.  115) ;  Hungary  (1861  Exch.  Law  i  70) ;  Lower 
Canada  (1867  Civ.  Code  Art.  2292) ;  Mexico  (1854  Code  Com.  Art.  459) ;  Portu- 
gal (1833  Code  Com.  Art.  336) ;  Salvador  (1855  Code  Com.  Art.  410) ;  Spain 
(1829  Code  Com.  Art.  456);  Switzerland  (Exch.  Laws,  1859  Berne,  1863  Bnsle, 
2  20) ;  Upper  Canada  (1859  Consol.  Stata.  i  7) ;  Uruguay  (1865  Code  (jom.  Art. 
834). 

^Brazil  (1850  Code  Com.  Art.  894). 

^ArgetUine  Republic  (1862  Code  Cora.  Art.  816) ;  Austria  (1850  Exch.  Lhw 
Art.  21) ;  ChUi  (1865  Code  Com.  Art.  668) ;  Denmark  (1825  Exch.  Law  |  24) ; 
Germany  (1848  Exch.  Law  Art.  21);  HoUanfi  (1838  Exch.  Law  Art.  115); 
Lower  Canada  (1867  Civ.  Code  Art.  2292);  Portugal  (1833  Code  Com.  Art. 
336);  Sweden  (1851  Exch.  Law  J  21);  Switzerland  (Exch.  Laws.  1859  Berne, 
1863  Basle,  i  20);"  Upper  Canada  (1859  Consol.  Stata.  }  7);  Uruguay  (1865 
Code  Com.  Art.  834). 

^Hungary  (1861  Exch.  Law  J  70). 

^Russia  (1862  Exch.  Law  Art.  581). 

^Nicaragua  (1869  Code  Com.  Art.  279). 

^Denmark  (1825  Exch.  L:iw  |  16). 
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express  stipulation  to  the  contrary.^  And  in  Brazil,  while 
the  acceptor  will  remain  liable  to  the  holder  of  such  part, 
his  right  of  redress  against  the  person  transferring  the  bill 
without  authority  is  expressly  reserved.* 

Many  foreign  statutes  require  the  acceptance  to  be  not  only 
written  on  the  bill  but  signed  with  the  acceptor's  name.*  And 
the  Argentine  Kepublic  requires  that  such  signature  shall  be 
without  any  addition  to  the  name/  In  some  foreign  States  it 
is  expressly  provided  that  the  mere  signature  of  the  draw.ee's 
name  on  the  bill  shall  amount  to  an  acceptance  of  it/  And 
this  is  an  unconditional  acceptance  in  Germany,  unless  other- 
wise expressed/  In  Holland  and  Portugal  the  acceptance 
must  be  expressed  in  words/  In  Hungary  and  Chili,  by  the 
word  "accepted,"  or  its  equivalent/  In  many  foreign  States, 
by  the  words  "I  (or  we)  accept,"  or  "accepted,"  no  other  form 
being  sufficient  in  such  States/  And  this  is  true  in  Guate- 
mala as  to  bills  payable  a  certain  number  of  days  or  usances 
after  date/®  In  Holland  the  word  "seen,"  written  on  a  draft 
payable  after  sight,  is  not  an  acceptance/^  In  some  States  it 
is  provided  that  an  acceptance  by  letter  or  in  any  other  way 

^Hungary  (1861  Exch.  Law  {  69). 

*Br(UfU  (1850  Code  Com.  Art.  396). 

'Bolivia  (1^34  Code  Com.  Art.  888);  Denmark  (1825  Exch.  Law  {  24); 
France  (1807  Code  Napoleon  Art.  122) ;  Hayti  (1826  Code  Napoleon  Art.  120) ; 
Holland  (1838  Exch.  Law  Art.  115) ;  Hungary  (1861  Exch.  Law  {  70) ;  lialii 
{18(55  Code  Com.  Art.  208) ;  Portugal  (1833  Code  Com.  Art.  336) ;  Rttssia  (186'2 
Exch.  Law  Art.  578) ;  Sweden  (1851  Exch.  Law  {  21) ;  Venezuela  (1862  Code 
Com.  Art.  21). 

*  Argentine  Republic  (1862  Code  Com.  Art.  816). 

^Chili  (1865  Code  Com.  Art.  668) ;  Switzerland  (Exch.  Laws,  1859  Berne, 
1863  Basle,  {  20) ;  Uruguay  (1865  Code  Com.  Art.  834). 

^Austria  (1850  Exch.  Law  Art.  21) ;  Qermany  (1848  Exch.  Law  Art.  21). 

^Holland  (1838  Exch.  Law  115) ;  Portugal  (1833  Code  Com.  Art.  336). 

*ChUi  (1865  Code  Com.  Art.  668) ;  Hungary  (1861  Exch.  Law  {  70). 

•Bolivia  (1834  Code  Com.  Art.  388) :  BrazU  (1850  Code  C(>m.  Art.  394) ; 
Colombia  (1853  Code  Com.  Art.  413) ;  Cc^Mta  Rica  (1853  Code  Com.  Art.  403) ; 
Prance  (1807  CodeNapoleon  Art.  122) ;  Hayti  (1826  Code  Napoleon  Art.  120) ; 
Italy  (1865  Code  Com.  Art.  208) ;  Mexico  (1854  Code  Com  Art.  459) ;  Nicara- 
gua (1869  C«»de  Com.  Art.  256) ;  Ruesia  (1862  Exch.  Law  Art.  579) ;  Salvador 
(1855  Co<le  Com.  Art.  410);  Spain  (1829  Code  Com.  Art.  456);  Venesruela 
(1862  Code  Com.  Art.  21). 

^Ouaiemala  (1774  Ordinances  of  Bilbao  {  83). 

^^HoUand  (1838  Exch.  Law  Art.  214). 
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except  by  writing  on  the   bill    is   not  transferable  as  an 
acceptance  and  can  only  be  sued  by  the  person  receiving  it.' 

§  608.  In  some  foreign  countries  it  is  required  that  the 
acceptance  be  dated,  if  the  bill  is  payable  after  sight.*  In 
many  countries  the  bill  must  be  protested  and  its  maturity 
reckoned  from  the  time  of  protest*  In  Hungary  the  accept- 
ance of  such  bill  must  be  dated,  or  the  bill  becomes  due 
immediately.*  In  many  other  States  the  acceptor,  failing  in 
such  case  to  date  his  acceptance,  becomes  liable  as  if  the  bill 
were  drawn  payable  after  date  instead  of  after  sight.*  In 
Bolivia  the  maturity  of  a  bill  is  reckoned  in  case  of  such 
dishonor  from  the  earliest  possible  time  for  its  presentment* 

It  is  also  required  in  many  foreign  statutes  that  the  accept- 
ance shall  specify  where  the  bill  shall  be  paid,  if  a  different 
place  than  the  acceptor's  residence  is  intended.^  Other  for- 
eign statutes  require  the  acceptor  in  such  case  to  name  a  per- 
son at  such  place  of  payment  to  be  there  charged  with  its 
payment*  And  in  Hungary  the  failure  to  do  so  subjects  the 
bill  to  protest'     While  in  many  other  countries  it  merely 

^Argentine  Republic  (1862  Code  Com.  Art.  816) ;  Uruffuay  (1865  Code  Com. 
Art.  834). 

^Guatemala  (1774  Ordinances  of  Bilbao  {  32) ;  RuMia  (1862  Exch.  Law- 
Art.  580). 

^Arger^ine  Republic  (1862  Code  Com.  Art.  817) ;  BrastU  (1&50  Code  Com. 
Art.  395) ;  Chili  (1865  Code  Com.  Art.  673) ;  Colombia  (1853  Code  Coin.  Art. 
414);  Costa  Rica  {ia53  Code  Com.  Art.  404) ;  Mexico  (1854  Code  Com.  Art. 
a51) ;  Salvador  (1855  Code  Com.  Art.  411) ;  Spain  (1829  Code  Com.  Art.  457) ; 
Sweden,  (1851  Exch.  Law  J  21);  Switzerland  (Exch.  Laws,  1859  Berne,  1863 
Basle,  {  21) ;   Uruguay  (1865  Code  Com.  Art.  835). 

^Hungary  (1861  Exch.  Law  J  71). 

^Denmark  (1825  Exch.  Law  i  24) ;  France  (1807  Code  Napoleon  Art.  122) ; 
Hayti  (1826  Code  Napoleon  Art.  120);  Holland  (1838  Exch.  Lsiw  Art.  115); 
Italy  (1865  Code  Com.  Art.  208) ;  Portugal  (1833  Code  Com.  Art.  336) ;  Ven- 
ezuela (1862  Code  Com.  Art.  24). 

"^Bolivia  (1834  Code  Com.  Art.  389). 

^Argentine  Republic  (1862  Code  Com.  Art.  818);  Bolivia  (1834  Code  Com. 
Art.  390) ;  Chili  (1865  Code  Com.  Art.  675) ;  Colombia  (1853  Code  Com.  Art. 
415) ;  Costa  Rica  (1853  Code  Com.  Art.  405) ;  Holland  (1838  Exch.  Law  Art. 
117) ;  Mexico  (1854  Code  Com.  Art.  352) ;  Peru  (1853  Code  Com.  Art.  416) ; 
Portugal  (1833  Code  Com.  Art.  338);  Salvador  (1865  Code  Com.  Art.  412) ; 
Spain  (1829  Code  Com.  Art.  458) ;  Uruguay  (1865  Code  Com.  Art.  836) ;  Ven- 
ezuela  (1862  Code  Com.  Art.  27). 

^Denmark  (Exch.  Law  I  24) ;  Prance  (1807  Code  Napoleon  Art.  123) ;  Hayti 
(1826  Code  Napoleon  Art.  121) ;  Italy  (1865  Code  Com.  Art.  209). 

^Hungary  (1861  Exch.  Law  {  73). 
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renders  the  acceptor  himself  presumptively  liable  as  the 
person  to  make  payment  of  the  bill  at  such  place.^ 

§  609.  Acceptance — Authority  to  Draw. — An  authority  to 
draw  a  bill  of  exchange  upon  the  person  giving  it  amounts 
to  an  agreement  for  acceptance,  upon  which  an  action  will 
lie.^  Such  authority  is  indeed,  by  the  mercantile  law,  equiv- 
alent to  an  acceptance.*  But  to  be  so,  it  must  be  express 
and  special  in  its  character  and  must  describe  the  bill  to  be 
drawn  with  sufficient  certainty.*  It  has  been  held  that  the 
authority  to  draw  upon  one  for  advances  on  grain,  in  amounts 
that  may  be  necessary  "and  on  such  terms  as  you  may  make 
advantageously  for  us,"  is  a  sufficient  unconditional  accept- 
ance.* So,  in  New  York,  under  the  present  Revised  Statutes, 
a  letter  saying  "we  can%at  present  only  authorize  you  to  draw 
at  sight  for  $5,000,  at  the  very  outside,  and  then  do  not  make 
any  more  sight  drafts  until  you  hear  from  us,"  is  a  sufficient 
acceptance  of  the  bill  afterward  drawn  under  that  authority.* 
So,  in  Louisiana,  an  authority  by  letter  "to  value  against  us 
upon  any  cotton  which  he  may  ship  to  us."^  But  in  Mary- 
land a  telegram  saying  "you  may  draw  on  me  for  $700,"  has 
been  held  not  to  be  sufficiently  particular  to  amount  to  an 

^Amtria  (ia50  Exoh.  Law  Art.  24) ;  Qermany  (1848  Exch.  Law  Art.  24) ; 
Guatemala  (1774  Ordinancefl  of  Bilbao  |  34) ;  Sweden  (1851  Exch.  Law  ?  23) ; 
Switzerland  (Exch.  Laws,  1859  Berne,  1863  Basle,  i  23). 

•Smith  V.  Brown,  2  Marsh.  41.  So,  a  telegram  to  that  effect,  Allentown 
Nat.  Bank  v.  Kimes,  12  Phila.  329  (1882). 

»Bvle8  191  n.;  Chitty  323;  1  Daniel  500;  1  Parsons  298;  Bissell  v.  Lewis, 
4  Mich.  450  (1857);  Bayard  v.  Lathy',  2  McLean  462  (1841);  Ulster  County 
Bank  v.  McFarlan,  3  Denio  553  (1846) ;  Payson  v.  Coolidge,  2  Gallison  2;AS 
(1814);  Coolidge  v.  Pavson,  2  Wheat.  66  (1817);  Goodrich  v.  Gordon,  15 
Johns.  6  (1818);  Russell  v.  Wiggin.  2  Story  213  (1842);  Vance  v.  Ward.  2 
Dana  95  (1834) ;  OgUen  v  Gillingham.  1  Baldw.  38  (1829) ;  Gates  v.  Parker, 
43  Me.  544  (1857) ;  Lewis  v.  Kramer,  3  Md.  265  (1852) ;  Beach  v.  State  Bank, 
2  Ind.  488  (1851) ;  Lathrop  v  Harlow,  23  Mo.  209  (1856) ;  Johnson  v.  Blake- 
more.  28  La.  An.  140  (1876);  Merchants'  Bank  v.  Griswold,  72  N.  Y.  472 
(1878).  So,  too,  obiter,  Banorgee  v.  Hovey,  5  Mass.  11 ;  Mayhew  v.  Prince, 
11  lb.  63.  And  where  the  holder  has  taken  a  bill  of  exchange  on  the  faith 
of  an  authority  to  draw  for  a  certain  part  of  the  value  of  consignments  to 
be  shipped,  it  has  been  held  that  the  drawee  is  liable  to  an  action,  although 
his  authority  may  have  been  exceeded,  Valle  v,  Cerre,  36  Mo.  591  (1865). 

*1  Parsons  298;  Boyce  v.  Edwards,  4  Pet.  Ill  (1830). 

•Bissell  V.  Lewis,  4  Mich.  450  (1857). 

•Merchants'  Exch.  Nat.  Bank  v,  Cardozo,  3  Jones  &  S.  162  (1872). 

^Johnson  v.  Blakemore,  28  La.  An.  140  (1876). 
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acceptance,  although  sufficient  to  render  the  drawee  liable 
upon  it  as  a  promise  to  a  bona  fide  holder  taking  the  draft 
upon  the  faith  of  the  telegram.^  And  in  New  York  a  tele- 
gram stating  a  sale,  and  authorizing  the  person  addressed  ^Ho 
make  draft  payable  through  the  clearing  house,"  has  been 
held  to  be  equivalent  to  an  acceptance  of  a  draft  altered  so  as 
to  accord  with  the  direction  in  the  telegram  and  discounted 
on  the  faith  of  the  telegram.*  And  in  Louisiana  it  has  been 
held  that  an  authority  to  draw  in  favor  of  creditors  will  cover 
a  bill  of  exchange  drawn  by  the  person  so  authorized  for  dis- 
count, if  the  proceeds  of  the  discount  be  used  in  paying  the 
creditors.'  So,  authority  to  draw  a  bill,  amounting  in  effect 
to  an  acceptance,  may  be  given  by  a  blank  acceptance,  leav- 
ing the  bill  to  be  drawn  on  the  same  4)aper.*  And  where  one 
promises  a  credit  in  favor  of  a  third  person,  who  receives  it 
in  settlement  of  a  precedent  debt  of  the  promisee,  and  there- 
upon draws  a  bill  for  the  amount  upon  the  promisor,  he  will 
be  liable  as  acceptor.*  So,  if  one  authorizes  the  drawing  of  a 
bill  on  himself  and  afterwards  refuses  to  accept  it,  he  will 
be  liable  to  an  action  for  non-acceptance.' 

But  such  an  agreement  or  authority,  although  rendering 
the  promisor  liable  to  an  action,  is  to  be  distinguished  from 
an  acceptance  proper,  especially  where  it  does  not  comply 
with  the  requirements  of  an  acceptance  by  sufficient  particu- 
larity in  describing  the  bill  to  be  drawn.  And  this  distinc- 
tion has  been  maintained  in  the  case  of  an  authority  by  letter 
*'to  draw  on  us  for  the  amount  of  any  lots  of  cotton  he  may 
buy  and  ship  to  us  as  soon  after  as  opportunity  may  offer/* 
adding  "such  drafts  will  be  duly  honored."^ 

§  610.  Authority — Must  be  Known  and  Belied  On. — And 

*  Franklin  Bank  v.  Lynch,  52  Md.  270  (1879). 

"Louisiana  Nat.  Bank  v,  Schuchardt.  15  Hun  405  (1878). 

•Talmage  v.  Williams,  27  La.  An.  653  (1875).  And  in-this  case  any  devia- 
tion from  the  auth<»rity  was  held  to  have  been  waived  by  the  drawee's 
acceptance  of  a  Riniilar  draft  drawn  under  the  same  authority. 

*  Leslie  v.  Hastinjjs,  1  Moo.  «&  R.  119. 

*  Carnegie  v.  Morrison,  2  Mete.  381  (1841). 

*  Parsons  v.  Armor,  3  Pet.  413  ( 1830). 
^Boyce  v.  Edwards,  4  Pet.  Ill  (1830). 
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the  authority  to  draw  a  bill  only  amounts  to  an  acceptance 
of  the  bill  drawn,  when  the  authority  has  been  known  to  the 
bolder  of  the  bill  and  relied  on  by  him  in  purchasing  it* 
A  mere  receipt  for  money  "  which  we  promise  to  hold  sub- 
ject  to  the  order  of  A.,"  will  be  treated  as  an  acceptance  in 
favor  of  a  person  taking  the  order  on  the  faith  of  the  receipt.* 
So,  a  promise  to  notify  a  person  when  he  may  draw  has  been 
held  to  be  an  acceptance.^  And  the  authority  to  draw  "  on 
us  or  either  of  us,"  adding,  "  we  jointly  and  severally  hold 
ourselves  accountable,"  has  been  held  to  render  both  persons 
liable  on  one  another's  acceptances.*  Where  authority  has 
been  given  to  draw  a  bill  and  has  been  relied  on  in  its  pur- 
chase, parol  evidence  is  inadmissible  on  the  part  of  the 
drawee  to  contradict  the  authority  and  to  show  that  he  was 
not  in  funds  or  had  no  intention  of  giving  a  letter  of  credit.* 
But  where  a  letter  of  credit  is  given  to  a  particular  person 
on  the  expfess  condition  that  "  it  shall  be  covered  by  satis- 
factory remittances,"  it  does  not  lay  the  drawee  under  any 
obligation  to  another  holder  to  accept  the  bill.* 

Authority  to  draw  bills  of  exchange,  like  a  power  of  attor- 
ney, is  revoked  by  the  death  of  the  drawee,^  or  by  his  bank- 
ruptcy.' On  the  other  hand,  such  authority  may  be  a 
continuing  one  equivalent  to  a  continuing  guaranty,  as  in 
the  case  of  the  authority  to  draw  for  a  certain  sum  named,  in 

'Merchanta'  Bank  of  Canada  v.  Griswold,  9  Hun  561  (1877);  Barinji;  v. 
Lyman,  1  Story  896  (1841);  Burns  v.  Rowland,  40  Barh.  368  (1863) ;  Payson  v. 
Coolidge,  2  Gallison  23:^(1814);  S.C.,2Whertt  66(1817);  Goodrich  v.  Gordon, 
16  Johns.  6  (1818) ;  Storer  v  L«>K>in,  9  M>uw.  55  (1812) ;  Ru^isell  v,  Wiggin,  2 
Story  213  (1842);  Gates  v.  Parker,  43  Me.  544  (18-37);  Lewis  v.  Kramer,  3 
Md.  265  (1852);  Pollock  t?.  Helm,  54  Mis^.  1  (1876).  But  see,  contra,  Read 
V.  Marsh.  5  B.  Mon.  8  (1844).  See,  too,  Ex  parte  Bolton,  2  Dea.  537  (1837), 
8  Mont.  &  Ayr.  867.  where  such  a  holder  was  not  allowed  to  prove  his  claim 
in  bankruptcy  against  the  drawee. 

*McKim  V.  Smith,  1  Am.  L.  J.  486  (1808). 

•Smith  V,  Brown,  2  Marsh.  41,  6  Taunt.  340. 

M  Daniel  461;  1  Parsons  299;  Michigan  State  Bank  v.  Pecks,  28  Vt.  200 
(1855). 

•Pollock  v.  Helm,  54  Miss.  1  (1876). 

•Carrollton  Bank  v.  Tayleur,  16  La.  490  (1840). 

'Michigan  State  Bank  v,  Leavenworth,  28  Vt.  209  (1855). 

•Ogden  V.  Gillingham,  1  Baldw.  38  (1829). 
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such  amounts  and  on  such  terms  as  required;   and  such 
authority  m\\  ftot  be  satisfied  by  a  single  acceptance  for  tlie 

amount  named.^ 

§  611.  Agreement  for  Acceptance — As  to  Existing  Bills. — 
A  promise  to  accept  and  pay  an  existing  bill  of  exchange 
has  the  force  of  an  acceptance  by  the  mercantile  law.*  So, 
in  New  York,  under  the  Revised  Statutes,  if  the  promise  be 
in  writing.'  And  this  is  true,  in  general,  of  written  prom- 
ises to  accept  existing  bills  where  there  is  no  statute  to  the 
contrary.*  But  a  letter  saying  that  the  writer  will  '*  indorse 
if  necessary,  for  the  amount  of  purchases  "  of  another  person 
will  not  amount  to  an  acceptance,  if  the  indorsements  are  not 
actually  given.*  And  what  seems  to  be  a  promise  to  accept 
a  bill,  in  a  letter  containing  other  statements,  which,  con- 
strued together,  show  an  intention  not  to  accept  it,  will  not 
amount  to  an  acceptance.* 

§  612.  Written  Agreements — Telegrams. — A  promise  in 
writing,  to  accept  an  existing  bill,  communicated  to  the 
holder  of  the  bill  and  relied  on  by  him  in  its  purchase  is  a 
sufficient  acceptance  of  the  bill,  unless  the  statute  requires 
something  further.^    In  many  of  the  United  States  it  is  ex- 

^Michigan  State  Bank  v.  Pecks,  28  Vt.  200  (1855). 

■Byles  193;  Chitty  323,  335;  1  Parsons  293;  Ex  parte  Dyer,  6  Wba.  9; 
Crutchley  v.  Mann,  1  Marsh.  29;  S.  C,  5  Taunt.  529;  Clark  v.  Cock,  4  East 
57;  Wynne  v.  Raikes,  5  East  514;  Mendizabal  v.  Machado,  3  C  <fe  P.  218;  S. 
C,  3  Moore  &  S.  841 ;  Savannah  Nat.  Bank  v,  Hoskins,  101  Mass.  370  (18«V.l) ; 
Read  v.  Marsh,  5  B.  Mon.  8  (1844) ;  Schimmelpennich  v.  Bavard,  1  Pel.  2*54 
(1828) ;  Wakefield  v.  Greenhood,  29  Cal.  597  (1866) ;  Grant  v.  Shaw,  16  Mas.H. 
341  (1820);  De  Tastett  v.  Crousillat,  2  Wash.  C.  C.  132  (1807).  In  Grant  v. 
Shaw,  supra,  the  drawee  had  previously  refused  to  accept  the  bill  for  want 
of  funds,  but  on  receipt  of  goods  of  the  drawer  after  the  bill  had  Imen 
returned,  he  promised  the  holder  to  pay  it,  if  he  would  send  for  it,  which 
he  did.  So,  a  letter  saving  '*anv  drafts  you  may  draw  we  guarantee  to  be 
paid,"  Evansville  Nat.  Bank  v.  Kaufmann,  24  Hun  612  (1881). 

•Johnson  v.  Clark,  39  N.  Y.  216  (1868),  2  R.  S.  N.  Y.  768  {  8. 

^Goodrich  v.  Gordon,  15  Johns.  6  (1818) ;  Cook  v,  Miltenberger,  23  La.  An. 
377  (1871)k 

*Mayfield  v.  Wheeler,  37  Tex.  256  (1872). 

'Musgrove  v.  Hudson,  2  Stew.  464  (Ala.  1830). 

^Clarke  v.  Cock,  4  Eaat  57;  Grant  v.  Hunt.  1  C.  B.  44;  Ulster  County 
Bank  v.  McParlan,  6  Hill  432  (1843);  Ontario  Bank  v,  Worthington,  12 
Wend.  593  (1834);  Bank  of  Mich.  v.  Ely,  17  Wend.  508  (1837);  Steman  v. 
Harrison,  42  Penna.  St.  49  (1862);  Cassel  v.  Dows,  1  Blatohf.  83>  (1848); 
Storer  v.  Logan,  9  Mass.  55  (1812);  Havens  v.  Griffin,  N.  Chip.  23  (1789); 
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pressly  provided  by  statute  that  an  unconditional  promise  in 
writing  to  accept  a  bill  shall  be  deemed  an  acceptance  as  to 
all  persons  purchasing  the  bill  on  the  faith  of  the  promise.^ 
An  agreement  by  telegram  to  accept  a  bill  has  been  held  to 
be  a  sufficient  acceptance.*  And  such  an  agreement  has  been 
held  to  amount  to  an  acceptance  in  writing,  where  the  bill 
has  been  taken  on  the  strength  of  it.'  And  in  general, 
unless  otherwise  required  by  statute,  an  agreement  for  the 
acceptance  of  a  bill  amounts  to  an  acceptance,  if  the  bill  be 
taken  on  the  faith  of  the  agreement.^  But  this  is  only  true 
where  such  agreement  is  communicated  to  the  purchaser  of 
the  bill  and  relied  on  by  him  in  taking  the  bill.*  Thus, 
where  such  agreement  is  made  with  the  drawer  after  the  bill 
has  been  negotiated  and  dishonored,  it  will  not  be  equivalent 
to  an  acceptance.'  A  letter  promising  payment  of  a  bill 
amounts,  as  we  have  seen,  to  an  acceptance  of  the  bill,  even 
though  the  letter  was  not  received  until  after  the  maturity  of 
the  bill,  and  though  no  one  was  induced  by  it  to  take  the 
bill.^  In  Illinois  an  agreement  for  acceptance  has  been  held 
to  be  equivalent  to  the  acceptance  of  an  existing  bill  in  favor 
of  any  holder,  although  he  did  not  take  the  bill  on  the  credit 
of  it.'  But  this  case  does  not  appear  to  be  supported  by  the 
general  run  of  modern  authorities. 

§  613.  Verbal  Agreements. — Even  a  verbal  promise   to 
accept  a  bill  of  exchange  amounts  to  an  acceptance,  unless 

especiallv  where  value  has  been  given  on  the  faith  of  such  promise,  Growell 
V.  Van  Bibber,  18  La.  An.  637  (1866). 

^Alahnma  (1876  Code  {  2102  Act  of  1841);  Arkansas  (1874  R.  8.  {  551); 
liUtho  (1874  and  1875  R.  L.  658  J  8) ;  Dakota  (1877  Rev.  C.  i  1899) ;  Califor- 
nia ( ]8S(>  Hitteirs  CkKle  &  Stats,  i  8197).  So,  by  the  proposed  Civil  Code  in 
Unp  York  (i  1791). 

*Mol8on'8  Bank  of  Montreal  v,  Howard,  8  Jones  &  S.  15  (1875);  Central 
Savings  Bank  v.  Richards,  109  Mass.  418  (1872). 

'Central  Savings  Bank  v.  Richards,  supra. 

^Exchange  Bank  of  St.  Louis  v.  Rice,  98  Mass.  288  (1867). 

^Byles  191 ;  Chitty  822. 323 ;  1  Daniel  500;  Storv  on  Bills  {  249 ;  1  Parsons 
294;  Milii  v.  Prest,  4  Campb.  393;  Johnson  v,  Coliings,  1  East  98.  So,  too, 
Lord  Mansfield  in  Pierson  v.  Dunlop,  Cowp.  573 ;  New  York,  Ac,  Bank  v, 
Gilwon.  5  Duer  674  (1856) ;  Sherwin  v,  Bingham,  39  Ohio  St.  137  (1883). 

•Lugrue  v.  Woodruff,  29  Ga.  648  (1860). 

'Chitty  836;  Wynne  v.  Raikes,  5  East  514. 

"  Jonea  v.  Council  Bluffs,  <&c..  Bank,  34  111.  818  (1864). 
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more  is  required  by  statute^  And  although  the  statute,  as 
in  Kansas,  requires  an  acceptance  to  be  in  writing,  such 
agreement  will  still  support  an  action.'  And  it  has  been 
held  in  Pennsylvania  that  a  verbal  promise  to  accept  a  bill 
may  be  enforced  even  by  the  holder  who  knew  nothing  of  it 
at  the  time  of  taking  the  bill.'  A  verbal  promise  on  the 
part  of  a  bank  to  pay  a  check  will  bind  the  bank  at  suit  of 
one  selling  goods  on  the  strength  of  the  promise  and  taking 
the  check  in  payment.*  But  a  parol  promise  to  pay  an 
existing  bill,  as  has  been  already  said  of  promises  in  general, 
will  not  be  binding  on  the  promisor  as  an  acceptance,  unless 
the  bill  be  taken  on  the  faith  of  it.* 

§  614.  As  to  Bills  to  be  Drawn — ^Written  Agreements. — In 
the  case  of  a  written  promise  to  accept  a  bill  not  yet  drawn, 
the  fact  that  the  bill  is  taken  by  the  holder  on  the  faith  of 
the  promise  constitutes  a  sufficient  consideration  to  support 
it.*  And  in  such  case  it  is  unnecessary  that  the  promisor 
have  funds  of  the  drawer  in  his  hands.^ 

We  have  already  spoken  of  the  necessity  for  consideration 
in  ciise  of  acceptance,  and  of  the  availability  of  want  of  con- 
sideration as  a  defense.  But  in  general  it  will  not  constitute 
a  defense  against  a  bona  fide  holder  for  value.*  A  promise  to 
accept  also  requires  a  valid  consideration,  and  this  require- 
ment, it  has  been  held,  is  not  satisfied  by  the  fact  that  a 
mechanic's  lien  claim  would  be  discharged  by  mere  opera- 
tion of  law  when  the  acceptance  is  actually  given.'  A  verbal 
promise  to  accept  a  bill  of  exchange  for  the  accommodation 
of  another  will  not  be  binding  on  the  promisor.*^   So,  a  verbal 

^Scudder  v.  Union  Nat.  Bank,  1  Otto  406  (1875);  Spaulding  v.  Andrews, 
48  Penna.  St.  411  (1864). 

•Light  V,  Powers,  13  Kans.  96  (1874) ;  Kanm  (1868  G.  S.  c.  14  H  8, 12). 

•Spaulding  v.  Andrews,  48  Penna.  St.  411  (1864). 

^Nelson  t;.  First  Nat  Bank,  48  111.  36  (1868). 

•Overman  v,  Hoboken  City  Bank,  2  Vroom  564  (1864).  affirming  1  J5. 61; 
Strohecker  v,  Cohen,  1  Spears  827  (1843). 

•Pillans  v.  Van  Mierop,  8  Burr.  1669. 

'De  Tastett  v.  Crousillat,  2  Wash.  C.  C.  132  (1807). 

■And  see  British  Bills  of  Exchange  Act  of  1882  {  28. 

'Plummer  v,  Lyman,  49  Me.  229  (1860). 

"•Pike  V,  Irwin,  1  Sandf.  14  (1847). 
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promise  to  accept  a  bill  of  exchange  not  yet  drawn  in  con- 
sideration of  advances  to  be  made  by  the  promisee,  is  within 
the  Statute  of  Frauds  in  Missouri  and  no  action  can  be  main- 
tained on  it.^  Where  an  agreement  for  an  acceptance  is 
made  dependent  upon  some  contract  on  the  promisee's  part, 
until  the  performance  of  such  contract  there  can  be  no  breach 
of  the  agreement  to  accept.*  > 

Since  the  Statute  of  1  and  2  Geo.  IV.  c.  78,  even  a  written 
agreement  for  the  acceptance  of  an  inland  bill  not  yet  drawn 
is  not  equivalent  in  England  to  an  acceptance.  This  is  true 
also  of  foreign  bills  by  the  Statute  of  19  and  20  Vict.  c.  97.^ 
And,  irrespective  of  statutory  requirement,  an  agreement  for 
the  acceptance  of  a  bill  must  clearly  describe  the  bill  in  order 
to  amount  to  an  acceptance  of  it.*  The  agreement  must  be 
particular  and  plain  in  its  terms.*  But  although  this  is  re- 
quired by  statute  in  Missouri,  a  general  letter  of  credit  will 
support  an  action  by  the  holder  of  a  bill  taken  on  the  faith 
of  it.®  And  if  the  bill  in  contemplation  is  plainly  described 
and  afterwards  taken  on  the  faith  of  the  agreement  for  ac- 
ceptance, this  will,  in  general,  amount  to  an  acceptance."'  A 
promise  by  letter  saying  "I  have  no  objection  to  accepting 
for  you  at  three  or  four  months  for  $2,500,  on  the  terms  you 
propose,*'  has  been  held  suflBciently  certain  and  uncondi- 
tional.'    And  even  a  letter  returning  an  informally  drawn 

'Fhito  V.  Mulhall,  4  Mo.  App.  476  (1877). 

•Commercial  Bank  of  Keokuk  v.  Pfeiffer,  22  Hun  327  (1880). 

•Johnson  v.  Collings,  1  E*iat98;  Bank  of  Ireland  v.  Archer,  11  M.  AW.  383. 

*Cooli(1ge  V.  Payson,  2  Wheat.  66  (1817),  affirming  Payson  v.  Coolidge,  2 
Gflll.  2:^:  Schimmelpennich  v.  Bayard,  1  Pet.  264  (1828) :  Cassel  v,  Dows.  1 
BUtchf.  335  (1848);  Ulster  County  Bank  v,  McFarlan,  3  Den.  553  (1846); 
Von  Phul  V.  Sloan,  2  Rob.  148  (La.  1842). 

*Boyce  V.  Edwards,  4  Pet.  Ill  (1830). 

•  Vrtl16  V,  Cerr6,  36  Mo.  575  (1865) ;  MissouH  (R.  C.  1855  p.  293  {  3). 

^Pavson  V.  Coolidge,  2  Gallison  233  (1814) ;  Coolidge  v.  Payson,  2  Wheat. 
66  (18.7);  Johnson  v.  Clark,  39  N.  Y.  216  (1868);  Ulster  County  Bank  v. 
McFrtrlan,  3  Den.  553  (1846) ;  Parker  v.  Greele,  2  Wend.  545  (1829) ;  Greele 
V,  Parker,  6  lb,  414  (1830) ;  Bovce  v.  Edwards,  4  Pet.  Ill  (1830) ;  Russell  v. 
Wiguin,  2  Story  213  (1842);  Barney  v.  Newcomh,  9  Cush.  46  (1851) ;  Von 
Phul  IF.  Sloan,  2  Rob.  148  (La.  1842) ;  Cassel  v.  Dows,  1  Blatchf.  335  (1848) ; 
Nnglee  v.  Lyman,  14  Cal.  451  (1859). 

•Parker  v.  Greele,  2  Wend.  545  (1829) ;  affirmed,  6  76.  414  (1830) ;  Wildes 
V.  Savage,  1  Story  22  (1839). 

VOL.  n.  Q 
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bill  with  the  request  to  "send  a  correct  one  and  we  will 
accept  it,"  has  been  held  suflScient/ 

By  the  lex  mercatoria  a  promise  in  writing  to  accept  an 
undrawn  bill,  communicated  to  the  holder  and  relied  on  by 
him  in  taking  the  bill,  is  equivalent  to  an  acceptance.'  And 
this  is  further  provided  by  statute  in  many  States,  if  the 
promise  is  an  unconditional  one.^  But  such  a  promise  must 
be  acted  on  in  a  reasonable  time  in  order  to  be  binding,  and 
it  has  been  held  that  two  years  after  it  was  made  is  not  a 
reasonable  time.*  Such  a  promise  will  be  binding  in  favor 
of  any  holder  taking  the  bill  on  the  faith  of  it;*  but  not,  in 
general,  of  a  holder  who  knew  nothing  of  it* 

§  615.  Agreement  for  Acceptance — ^Mnst  be  Belied  on. — A 

written  promise  to  accept  a  bill  of  exchange  which  is  not  in 
existence  will  not  be  an  acceptance,  unless  it  is  communicated 
to  the  holder  of  the  bill.''  And  it  must  be  acted  on,  as  we 
have  seen,  within  a  reasonable  time.  Thus,  where  a  letter 
authorized  the  person  addressed  to  "make  out  a  statement 
according  to  your  own  wishes  and  draw  on  me  for  the  bal- 
ance, which  shall  be  punctually  honored,"  a  bill  drawn  two 
years  afterward  in  favor  of  the  drawer  laid  the  writer  of 
the  letter  under  no  obligation  to  accept  it.*  So,  an  agree- 
ment to  accept  a  bill  on  receipt  of  a  collateral  bill  of  lading 

^Steman  v,  Harrison,  42  Penna.  St.  49  (1862). 

'Miln  V.  Prest,  Holt  181;  S.  C,  4  Campb.  393;  Johnson  v.  Collinps,  1  Ertst 
98;  Whilden  v.  Merchant^',  Ac,  Nat.  Bank,  64  Ala  1  (1879);  Kenilrick  v. 
Campbell,  1  Bailey  522  (1830) ;  Storer  v.  Lo^an.  9  Mass.  55  (1812) ;  Stpnian 
V.  Harrison,  42  Penna.  St.  49  (1862) ;  Kennedy  v.  Geddes,  8  Port.  2G:i  (1838) ; 
S.  C,  3  Ala.  581  (1842).  But  not  otherwise,  Ontario  Bank  v.  Wurthington, 
12  Wend.  693  (1834). 

^Arizona  (1877  C.  L.  {  3471) ;  DistruA  of  Columbia  (1857  Rev.  Code  134  i\  fi,  7, 
8) ;  Kansca  (1879  C.  L.  c.  14  i  10) ;  Nevada  (1873  1  C.  L.  c.  5  J  8) ;  New  York 
(1829  1  R.  S.  768  J  8;  8  R.  S.  1882  p.  2223):  MiiuiisHippi  (188i)  Kev. 
Code  i  1183);  Utah  (1882  L.  60  J  76);  WoHhington  Territory  (1881  Code 
2  2302). 

*  Wilson  V.  Clements,  3  Mass.  1  (1807). 

^Steman  v.  Harrison,  42  Penna.  St.  49  (1862). 

•Howland  v.  Carson,  15  Penna.  St.  453  (1850). 

^  Lewis  V.  Kramer,  3  Md.  265  (1852).  But  see  Read  v.  Marsh,  5  B.  Mon.  8 
(1844). 

'Wilson  V.  Clements,  tupra. 
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will  not  amount  to  an  acceptance,  where  the  bill  of  exchange 
has  not  been  taken  on  the  faith  of  the  agreement.^ 

§  616.  Verbal  Agreements  for  Acceptance  of  Non-Ezisting 
Bills. — In  England  a  verbal  agreement  for  the  acceptance  of  a 
bill  of  exchange  not  yet  drawn  will  not  have  the  force  of  an 
acceptance.^  And  this  has  been  held  to  be  so  as  to  a  foreign 
bill,  altl^ough  the  promise  has  been  communicated  to  the 
purchaser  and  the  bill  purchased  on  the  faith  of  it.'  But 
in  the  United  States,  where  not  otherwise  required  by  stat- 
ute, such  agreement,  communicated  to  the  purchaser  and 
relied  on  by  him,  is  a  sufficient  acceptance  of  the  bill.*  In 
New  York  such  a  promise  is  void  by  statute.'  And  in 
Missouri  the  statute  has  been  held  to  apply  to,  and  forbid, 
only  parol  promises  to  accept  a  bill.'  And  in  general,  as  we 
have  seen,  wheire  such  promise  is  not  communicated  to  the 
holder,  it  does  not  amount  to  an  acceptance.'^ 

§  617.  Agreement  for  Acceptance — Sufficiency. — The  rule 
which  makes  an  agreement  to  accept  a  bill  equivalent  to  an 
acceptance  of  it  has  been  held  to  apply  only  to  bills  which 
are  drawn  payable  at  a  certain  time  after  date,  not  to  those 
drawn  payable  after  sight.'  Where  the  drawee  requests  the 
holder  to  leave  the  bill  with  the  promise  to  accept  it,  this 
has  been  held  to  be  a  good  acceptance.'  So,  where  he  prom- 
ises to  accept  a  bill  which  he  returns  for  correction,  "  when 
it  shall  come  back,"  the  bill  being  afterwards  sent  back.^^ 

*  "A  mere  chose  in  action,  not  negotiable  and  upon  which  no  one  but  he 
to  whom  it  was  made  could  maintain  an  action/'  Gray,  J.,  in  Exchange 
Bank  of  St.  Louia  v.  Rice,  107  Mass.  37  (1871) ;  S.  C,  98  lb.  288. 

*  1  Parsons  292. 

*Bank  of  Ireland  v.  Archer,  11  M.  &  W.  383;  Kennedy  v,  Geddes,  8  Port. 
263  (1838) ;  Mercantile  Bank  v.  Cox,  38  Me.  500  (1854). 

^Townsley  v.  Sumrall,  2  Pet.  170  (1829). 

•Blakiston  v.  Dudley,  6  Duer  373  (1856). 

•Brinkman  v.  Hunter,  73  Mo.  172  (1880) ;  Missouri  (R.  8. 1879, 1  537). 

*  Wilson  V.  Clements.  3  Mass.  1  (1807). 

•1  Daniel  608 ;  Story  on  Bills  {  249 ;  Wildes  v.  Savage,  1  Story  22  (1839). 

•Chitty  336;  Pierson  v.  Dunlop,  Cowp.  573.  But  not  if  the  bill  be  not  left 
or  sent  as  requested,  Anderson  v.  Hick,  3  Campb.  179;  Wynne  v,  Raikes,  5 
East  514. 

'^  Chitty  336;  Cox  v.  Coleman,  cited  in  Lumley  v.  Palmer,  Hardw.  74. 
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So,  even  where  a  bill  is  drawn  against  a  cargo  and  tbe  con- 
signee says  "he  will  not  accept  until  the  ship  arrives,"  the 
ship  having  afterward  arrived.^  So,  an  agreement  to  give 
notice  to  a  party  when  he  may  draw  on  the  promisor,  is 
equivalent  to  an  agreement  to  accept  his  bill  when  drawn,* 
And  the  agreement  to  accept  a  bill  of  exchange  will  be 
readily  presumed  from  the  fact  of  the  drawee  having  funds 
of  the  drawer  in  his  hands.'  But  if  the  drawee  promises  to 
pay  a  bill,  and  refuses  to  accept  it  though  he  has  funds  of 
the  drawer  in  his  hands,  there  will  be  no  presumption  of  an 
acceptance  by  him.* 

§  618.  Agreement  for  Acceptance — For  Benefit  of  Whom — 
Breach — ^Delivery. — Where  a  promise  for  jn  acceptance  is 
made  to  the  holder  of  the  bill,  it  will  be  sufficient,  although 
the  bill  has  been  already  transferred  or  dishonored.*  So,  it 
is  enough  if  it  be  made  to  the  party  for  whose  account  the 
bill  was  drawn,  although  he  may  not  be  a  party  to  the  bill.' 
And  in  such  case  the  agreement  will  inure  to  the  benefit  of 
subsequent  holders,  although  not  known  to  them  until  after- 
ward.^ But  a  mere  certificate,  to  the  effect  that  "  the  bearer 
leaves  in  my  hands  $50,  which  sum  I  hold  subject  to  his 
order,"  will  not  be  a  negotiable  agreement.* 

In  order  to  constitute  a  breach  of  an  agreement  to  accept 
a  bill,  the  bill  must  be  tendered  to  the  drawee  for  acceptance.* 
And  whether  the  agreement  amounts  in  itself  to  an  accept- 
ance or  not,  the  person  agreeing  to  accept  a  bill  will  be  liable 

»  Chitty  336 ;  Miln  v.  Prest,  4  Campb.  393. 

■Chitty  319;  Smith  v.  Brown,  2  Mnreh.  41;  S.  C,  6  Taunt.  340.  In  this 
case  a  consignee  of  goods,  on  being  informed  of  their  shipment,  replied  in 
writing  *^  that  the  moment  the  goods  arrived  the  consignor  might  depend 
on  hearing;  from  him,  when  he  might  draw  upon  him,  or  he  would  send 
him  a  banker's  draft,''  and  this  was  held  to  be  a  promise  to  accept  a  bill  or 
to  send  a  draft  at  the  option  of  the  consignor. 

■Laing  v,  Barclay,  1  B.  &  C.  398,  2  Dow.  &  R.  530. 

*Pope  V.  Luff,  7  Hill  677  (1844),  affirming  Luff  v.  Pope,  6  Hill  413  (1843), 

*Byle8  194;  Wynne  v.  Raikes,  5  East  514. 

•Fairlie  v.  Herring,  3  Bing.  625;  Grant  v.  Hunt,  14  L.  J.  C.  P.  106;  S.  C,  1 
C.  B.  44. 

^Byle8l94;  1  Daniel  608. 

•Roman  v.  Terna,  40  Tex.  306  (1874). 

'Universal  Permanent  Building  Society  v,  Kilpatrick,  7  V.  R.  L.  58  (1881). 
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for  the  breach  of  his  agreement*  And  if  it  rests  on  a  suf- 
ficient consideration,  he  will  be  liable  for  ex.change  and 
statutory  damages.^  Where  a  bill  of  exchange  has  been 
discounted  on  such  an  agreement  and  afterward  lost  by  the 
holder,  the  agreement  may  be  enforced  in  equity  in  favor  of 
such  purchaser.'  But  if  such  agreement  has  been  obtained 
from  the  promisor  by  fraud  it  will  create  no  liability  on  his 
part  except  in  favor  of  a  bona  fide  purchaser  of  the  bill  for 
value,  who  has  taken  the  bill  on  the  faith  of  the  promise.* 

It  is  to  be  remembered,  moreover,  that  delivery  is  neces- 
sary to  make  a  complete  acceptance.*  And  the  mere  indoi-s- 
ing  of  an  acceptance  upon  a  bill  after  its  presentment  and 
without  the  holder's  knowledge  will  not  make  a  good  accept- 
ance.* 

§  019.  Foreign  Statutes. — By  the  Code  of  the  Argentine 
Republic,  an  agreement  to  accept  a  bill  of  exchange,  whether 
verbal  or  in  writing,  amounts  to  an  acceptance  of  the  bill 
only  in  favor  of  the  person  to  whom  the  promise  is  made.^ 
While  in  some  States  such  an  agreement  will  by  statute  not 
constitute  an  acceptance,  but  simply  render  the  promisor 
liable  for  damages  occasioned  to  the  drawer  of  the  bill.^  In 
the  Argentine  Republic  and  in  Brazil  an  agreement  to  accept 
a  bill  of  exchange  not  yet  drawn,  without  express  authority 
to  draw  on  the  promisor,  will  only  render  him  liable  for 
damages  if  he  refuse  to  accept  the  bill.^  But  a  written 
authority  from  a  merchant  to  draw  upon  him  will  render 

'Boyce  r.  Edwards,  4  Pet  111  (laSO) ;  Russell  v.  Wi>,'gin,  2  Story  213  (1842) ; 
Lonsdale  v.  Lafayette  Bank,  18  Ohio  12H  (1849);  Bissell  v.  Lewis,  4  Mich. 
450  (1857) ;  Carnegie  v.  Morrison,  2  Mete.  381  (1841). 

'Smith  V.  Brown,  2  Marsh.  41 ;  6  Taunt.  440;  Riggs  v.  Lindsay,  7  Cranch 
500  (1813). 

"Savannah  Nat.  Bank  v.  Hoskins,  101  Mj^ss.  370  (1869). 

*Chitty  336;  Pillans  v.  Van  Mierop,  3  Burr.  1609. 

*1  Daniel  451 ;  Cox  v.  Troy,  5  B.  &  Aid.  474. 

*Dunavan  v.  Flynn,  118  Mass.  537  (1875). 

^Argentine  Republic  (1862  Code  Com.  Art.  814). 

^Holland  (1638  Exch.  Law  Art.  114) ;  PoHugril  (1833  Code  Com.  Art.  335) ; 
Uruguay  (1865  Code  Com.  Art.  &32). 

^Argentine  Bepublio  (1862  Code  Com.  Art.  813);  BrazU  (1850  Code  Com. 
Art.  392). 
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liim  liable  to  accept  and  pay  the  bill  drawn,  and  subject  him 
to  all  the  liability  of  a  drawer.* 

§  620.  Detention — When  it  Implies  Acceptance. — An  inten- 
tion to  accept  a  bill  is  generally  inferred  from  its  prolonged 
detention  by  the  drawee,  and  in  such  case  the  detention  of 
the  bill  is  equivalent  to  a  positive  acceptance;  e.  g.  where 
the  drawee  was  told  by  the  payee  that  he  would  so  consider 
it  and  thereupon  admitted  that  he  had  neglected  to  write, 
thinking  it  immaterial  as  he  intended  to  pay  the  bill.^  So, 
where  a  drawee,  receiving  a  draft  upon  him  by  mail,  detained 
it  and  said  to  a  third  person  that  it  would  be  disposed  of,  this 
is  sufficient;  even  though  he  had  previously  demanded  a 
personal  presentment  of  the  bill.^  Detention  of  a  bill  by 
the  drawee  beyond  a  reasonable  time  amounts  to  an  accept- 
ance;* especially  if  it  be  long  and  contrary  to  established 
custom ;  but  not  if  it  be  only  for  the  usual  and  ordinary 
time.*  But  after  refusal  to  accept  a  bill  its  detention  and 
destruction  will  not  amount  to  an  acceptance.*  So,  it  will 
not  be  an  acceptance,  if  the  bill  be  detained  twenty-four 
hours  and  then  returned  marked  "  not  good  ;"^  or  if  detained 
for  ten  or  twelve  days  to  enable  the  drawee  to  see  whether 
he  would  receive  funds  to  meet  it  as  promised  by  the  drawer.* 
So,  it  will  not  be  an  acceptance,  if  the  bill  be  detained  under 
a  special  custom  existing  between  the  drawer  and  the  drnwee 
to  await  the  regular  monthly  estimate  of  work  done  on  a  con- 
tract between  them;*  or  if  partly  paid  and  detained  by  consent 
as  a  voucher  for  the  payment  made.^*'  And  even  the  detention 
of  a  bill  until  the  trial  of  the  action  brought  upon  it  has  been 

^Argentine  Republic  (1862  Code  Com.  Art.  813) ;   BrazU  (1850  Code  Com. 
Art.  392). 

*  Harvey  v.  Martin,  1  Carapb.  425. 

•Hough  V.  Loring,  24  Pick.  254  (1837). 

*Hall  V.  Steel,  68  111.  231  (1873). 

*Di]navan  v.  Flynn,  118  Mass.  537  (1875).    Detention  for  six  days  was  held 
not  to  be  an  acceptance  in  Colorado  Nat.  Bank  v.  Boettcher,  5  Col.  185  (1879). 

•Byles  195;  Chitty  334;  Jeune  v.  Ward,  1  B.  &  Aid.  653;  2  Stark.  326. 

^Overman  v.  Hoboken  City  Bank,  2  Vroom  563  (1864),  affirming  1  lb.  61. 

■Chitty  334;  1  Daniel  459;  Mason  v.  Barff,  2  B.  <fe  Aid.  26. 

•Hall  V.  Steel,  68  111.  231  (1873). 

'^Gates  V.  Eno,  4  Hun  96  (1875) ;  3  R.  S.  N.  Y.  68. 
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held  not  to  be  conclusive  evidence  of  acceptance.^  By  the  usage 
of  London  a  check  may  be  detained  until  5  o'clock  in  the  af- 
ternoon and  then  returned  to  the  holder, and  the  fact  that  it  has 
been  canceled  by  mistake  will  not  render  this  an  acceptance.^ 
In  Massachusetts  and  Rhode  Island  it  is  provided  by  stat- 
ute that  the  drawee  shall  have  until  2  p.  m.  of  the  followinoj 
business  day  to  accept  a  bill,  but  if  the  bill  be  held  over  for 
cause,  it  shall,  when  accepted,  reckon  its  maturity  from  the 
time  of  presentment.^  The  Code  of  C^alifornia  gives  the 
drawee  twenty-four  hours  in  which  to  accept  a  bill  or  refuse 
it/  Other  States  provide  that  the  drawee  shall  be  deemed 
to  have  accepted  the  bill,  if  he  refuse  to  return  it  within 
twenty-four  hours  after  its  delivery  for  acceptance,  or  within 
such  further  time  as  may  be  allowed  by  the  holder.*  But 
the  New  York  statute  has  been  held  to  contemplate  only  the 
wrongful  refusal  of  the  bill  and  does  not  apply  to  the  case 
of  a  bill  willingly  left  by  the  holder  to  be  accepted  on  a  con- 
tingency and  not  afterwards  demanded  again  by  him.®  By 
the  statute  of  Missouri,  the  willful  destruction  of  a  bill,  as  in 
New  York,  or  its  detention  for  more  than  twenty-four  hours, 
amounts  to  an  acceptance  on  the  drawee's  part.^  And  by 
the  Code  of  California,  upon  refusal  by  the  drawee  of  a  bill 
to  return  it  to  the  holder,  it  becomes  payable  immediately 
without  regard  to  its  terms.® 

^Koch  V.  Howell,  6  Watts  <&  S.  850  (1848).  In  this  case  the  detention  had 
been  originally  by  the  drawee^s  agent  for  the  purpose  of  submitting  to  his 
principal,  who  kept  the  bill  but  declined  to  accept  it. 

*Chitty  335,  348;  Fernandey  v.  Glynn,  1  Campb.  426  n.  See,  too,  Wilkin- 
son V.  Johnson,  3  6.  &  C.  428. 

*  Mas9achu8€tt8  (1882  Pub.  Stat.  428  {  17 ;  1873  G.  S.  35) ;  Mode  Island  (1882 
Pub.  State,  c.  142  {  5 ;  1876  P.  L.  c.  651). 

^California  (1880  1  HittelFs  Codes  &  Stats.  {  8186) ;  Dakota  (1877  Rev.  C. 
i  1891);  Utah  (1882  P.  L.  59  2  68).  See,  too,  proposed  Civil  Code  for  New 
York  (2  1783). 

^Alabama  (1876  Code  2  2105) ;  Arizona  (1877  C.  L.  J  3474) ;  Arkamfoa  (1874 
R  S.  {  554) ;  Idaho  (1874  and  1875  R.  L.  653  {  11) ;  District  of  Columbia  (1857 
Rev.  c.  135  i  11) ;  Kansas  (1879  C.  L.  c.  14  { 13) ;  Nevada  (1873  1  C.  L.  c.  5  1 11) ; 
Missoun  (1879  1  R.  S.  {  538) ;  New  York  (1882  3  R.  S.  2243  {  11) ;  Washington 
Tenitory  (1881  Code  i  2307). 

•  Matteson  v.  Moulton,  11  Hun  268  (1877) ;  affirmed  79  N.  Y.  627  (1879) 

'  Rousch  V.  Duff,  35  Mo.  312  (1864). 

'California  (1880  1  HittelVs  Codes  &  State.  J  8195) ;  Dakota  (1877  Rev.  C. 
{  181»7) ;  Utah  (1882  L.  60  {  74).  So,  by  the  proposed  Civil  Code  of  New  York 
a  1789). 
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§  621.  Conditional  Acceptance. — ^The  holder  of  a  bill  has 
the  right  to  insist  upon  an  absolute  and  unconditional 
acceptance  of  the  bill,  and  may  treat  it  as  dishonored  for 
want  of  such  an  acceptance.^  He  may  refuse  to  receive  a 
qualified  or  conditional  acceptance,  in  that  case  protesting  the 
bill  for  non-acceptance.^  By  the  Code  of  California  he  may 
demand  an  unqualified  acceptance  written  on  the  ^ce  of  the 
bill  and  treat  the  bill  as  dishonored  for  want  of  it'  Where 
a  qualified  acceptance  is  offered  and  made  known  to  the 
holder,  his  protest  of  the  bill  is  equivalent  to  a  refusal  of  the 
offer.*  Not  so,  however,  if  the  offer  had  not  been  com  in  u- 
nicated  to  the  holder  of  the  bill  at  the  time  of  protesting  it.* 

»Chitty326,  339;  1  Parsons  330;  1  Daniel  465;  1  Edwards  J  582;  Storv  on 
Bills  i  240:  Smith  v.  Abbot,  2  Stra.  1152;  Petit  v.  Benson,  Comb.  452; 
Parker  v.  Gordon,  7  East  387;  Gammon  v.  Schmoll,  5  Taunt.  844;  Boebm  v. 
Garcias,  1  Campb.  425;  Sebag  v.  Abithol,  4  M.  <fe  S.  460;  Andrews  v.  Bnggs, 
Minor  173  (1823) ;  Ford  v.  Angelrodt,  37  Mo.  50  (1865). 

*Chitty  340;  1  Daniel  466;  Story  on  Bills  {  240. 

^Oalifomiu  (1880  1  Hitteirs  Codes  &  Stats.  «  8193,  8194) ;  Utah  (1882  L.  60 
?73). 

♦Chitty  340;  1  Daniel  467;  Sproat  v,  Matthews,  1  T.  R.  182;  Bentinck  v. 
Dorrien,  6  East  200. 

*Chitty  340;  1  Daniel  468;  Fairlie  v.  Herring,  3  Bing.  625;  S.  C,  11  Moore 
520. 
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The  liability  of  the  drawer  of  a  bill  to  the  holder  is  not 
afifected  by  a  qualified  acceptance,  or  by  a  direction  in  the 
bill  itself  to  charge  it  to  a  particular  account  or  fund.^ 

If  the  holder  takes  a  qualified  acceptance,  it  becomes  his 
duty  at  once  to  notify  all  previous  parties  to  the  paper.^  It 
is  his  duty,  indeed,  to  give  such  notice  to  prior  parties  as 
soon  as  a  qualified  acceptance  is  offered  by  the  drawee.*  And 
since  the  Statute  of  1  and  2  Geo.  IV.,  he  cannot  in  England 
take  a  qualified  acceptance  without  getting  the  previous  con- 
sent of  all  prior  parties  to  the  paper ;  although,  perhaps,  this 
does  not  apply  to  an  absolute  acceptance  for  the  payment  of 
part  of  the  amount  of  the  bill.*  If  the  qualified  acceptance 
is  received  by  the  holder  of  the  bill  without  the  consent  of 
prior  parties,  they  will  be  discharged  thereby.*  And  it  is 
said  by  some  authorities  that  this  will  be  the  case,  even  where 
the  qualification  in  the  acceptance  relates  only  to  payment 
of  the  bill  in  part,  or  is  a  condition  already  performed  and 
made  absolute  before  the  maturity  of  the  bill.**  An  excep- 
tion to  the  rule,  discharging  such  parties  where  a  qualified 
acceptance  is  received  without  notice  or  consent,  is  made 
against  a  drawer  having  no  funds  in  the  drawee's  hands  to 
draw  against  and  no  right  to  draw.^  And  it  is  to  be  remem- 
bered that  if  the  holder  of  a  bill  consents  to  receive  a  quali- 

^Knox  If.  Reeaide,  1  Miles  294  (1836).  In  this  rase  the  hill  w}is  drawn 
rhsirgenhle  *'  to  my  account  for  transportation  of  U.  S.  mail,"  and  accepted 
"  provided  the  drawer  should  perform  his  contract." 

»Chitr V  339 ;  1  Daniel  467 ;  1  Parsons  352 ;  Story  on  Bills  {  240 ;  Byles  195 ; 
Paton  v.* Winter,  1  Taunt.  422. 

•Chitiy  339;  Sebag  v.  Abithol,  4  M.  &  S.  466;  S.  C,  1  Stark.  79.  If  the 
il rawer  han  funds  in  the  drawee's  hands,  he  should  be  notified,  Robinson  v. 
Ames,  'JO  Johns.  146  (1822). 

•Byles  195;  Chitty  339;  1  Parsons  352.  And  this  has  been  held  to  be  the 
rule  as  to  an  acceptance  payable  at  a  particular  place  other  than  that  named 
ill  the  bill,  Rowe  v.  Young,  2  Brod.  &  B.  166;  2  Blijj:h  391.  See,  too,  Sebag 
r.  Abithol,  stipra;  Outhwaite  v.  Luntley,  4  Campb.  179;  Niagara.  Dist.  Bank 
V.  Fairman  Mfe.  Co.,  31  Barb.  403  (1860). 

•1  Dnniel  471;  1  Edwards  i  583;  Byles  196;  Story  on  Bills  i  240.  And 
such  notice  and  consent  must  be  specially  averred  in  a  suit  against  the 
drawer,  Taylor  v.  Newman,  77  Mo.  257  (1883). 

•1  Daniel  468;  Story  on  Bills  {  272.  But  see  1  Parsons  352;  Bayley  on 
Bills  c.  7  2  2. 

'I  Daniel  468;  1  Edwards  {  596;  Robinson  i;.  Ames,  20  Johns.  146  (1822). 
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fied  acceptance  from  the  drawee,  he  must  not  protest  the 
bill  for  non-acceptance,  since  a  protest  would  discharge  the 
acceptor.* 

§  622.  Conditions  —  Out  of  Certain  Fund  —  On  Certain 
Event. — Qualified  acceptances  are  either  conditional  or  par- 
tial.* Whether  an  acceptance  is  conditional  or  not  is  a  ques- 
tion of  law.'  An  acceptance  in  terms,  "  payable  when  house 
is  ready  for  occupancy,"  has  been  held  to  be  conditional.* 
So,  an  acceptance  to  pay  "out  of  the  amount  to  be  advanced 
when  the  house  I  am  now  erecting  on  your  land  is  completed 
according  to  contract."*  And  where  a  bill  has  been  made 
payable  out  of  the  amount  due  on  a  building  contract  and 
accepted  unconditionally,  the  acceptance  is  conditional  on  the 
performance  of  the  contract;  and  if  the  contract  is  never 
finished,  the  acceptor  will  not  be  liable.®  But  where  an 
order  is  drawn  in  the  ordinary  manner,  with  a  direction  to 
"  take  the  sum  out  of  our  share  of  the  firm  grain,"  and  is 
accepted  unconditionally,  it  has  been  held  only  to  refer  to  the 
designated  fund  for  re-imbursement  and  not  as  a  condition.^ 
On  the  other  hand,  in  New  York  in  a  recent  case  where  an 
order  was  drawn  payable  out  of  the  drawer's  salary,  and  the 
drawee  agreed  to  pay  it  if  the  salary  should  continue  and  the 
order  should  not  be  revoked,  this  was  held  to  be  a  condi- 
tional agreement  and  not  an  acceptance.*  And  it  is  provided 
by  statute,  in  Georgia,  that  where  an  acceptance  is  drawn 
and  made  payable  out  of  a  certain  fund,  the  acceptor  shall 

» Byles  195. 

«Byles  196;  Knox  v.  Reeside,  1  Miles  294  (1836). 

» Byles  196;  Chitty  326;  1  Parsons  301 ;  Sproat  v.  Matthews,  1  T.  R.  182. 
In  this  case  an  acceptance  was  at  first  refused  because  the  drawee  did  not 
know  "whether  the  ship  would  arrive  at  London  "  and  a  subsequenl  state- 
ment on  his  part  that  the  bill  would  be  paid,  *'even  if  the  ship  were  lost," 
was  held  to  be  conditional  only. 

*Cook  V.  Wolfendale,  105  Mass.  401  (1870). 

*NewhalI  v.  Clark,  3  Gush.  376  (1849).    And  in  such  case  performance  is 
necessary  to  a  recovery,  lb. 

•Hoagland  v,  Erck,  11  Neb.  580  (1881) ;  Crowell  v.  Plant,  53  Mo.  145  (1873). 

'Corbett  v.  Clark,  45  Miss.  403  (1878). 

^Shaver  v.  Western  Union  Tel.  Co.,  57  N.  Y.  459  (1874).  And  the  drawee 
will  not  be  liable  on  such  order  after  its  revocation  by  the  drawer,  lb. 
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have  a  lien  for  its  payment  on  the  drawer's  funds  in  his 
hands.^ 

Where  a  bill  has  been  accepted  on  condition  of  its  renewal 
for  a  certain  time,  without  interest,  this  has  been  held  in 
England  to  be  good  as  a  conditional  acceptance.*  So,  the 
acce|)tance  of  a  bill  "  as  remitted  for  "  has  been  held  to  be 
conditional;*  or  "on  account  of  the  ship  Thetis,  when  in 
cash  for  the  said  vessel's  cargo."*  So,  an  agreement  to  accept 
a  bill  (which  the  drawee  returns  to  the  drawer)  "when  it 
shall  come  back;"*  or  to  accept  a  bill  if  it  is  sent  to  the 
drawee's  counting  house.®  So,  an  acceptance  "  when  cargo 
of  equal  value  is  consigned  to  me;"^  or  on  giving  up  a  bill 
of  lading  which  accompanies  the  bill  of  exchange.'  So,  an 
agreement  to  accept  a  bill  drawn  against,  and  accompanied 
by,  a  bill  of  lading  "  for  the  first  cost "  of  the  goods  con- 
signed is  conditional  on  the  bill  of  lading  accompanying  the 
bill  to  be  accepted,  and  on  the  bill  of  exchange  correspond- 
ing as  to  amount  with  the  terms  of  the  agreement.* 

§  623.  Conditional  Expressions. — A.  promise  to  accept  a 
bill  "as  soon  as  he  shall  sell  the  goods,"  is  conditional.^^  So, 
it  is  conditional  to  say  he  would  have  accepted  the  bill  if  he 
had  had  certain  funds  from  France  and  would  accept  it  when 
he  received  them  ;*^  or  to  say  he  would  pay  an  order  "when 
collected;"^*  or  after  all  prior  liabilities  assumed  on  account 

^Oforgla  (1873  Code  i  2779). 

'Russell  V.  Phillips,  14  Q.  B.  891. 

•Bvie'*  196;  Chitty  340;  1  Daniel  466;  Banbury  v.  Lissett,  2  Stra.  1212. 

*Chitty  340;  Julian  v.  Sliobrooke,  2  Wils.  9. 

•Chittv  340;  Luinley  v.  Palmer,  Hardw.  74.  But  see  Grant  v.  Shaw,  16 
Mass.  341  (1820). 

•And  it  must  be  sent  there  to  be  binding,  Anderson  v.  Hick,  3  Campb.  179. 

'Mason  v.  Hunt,  1  Doug.  297. 

•Byles  196;  Smith  t7.Vertue,  9  C.B.  (n.  s.)  214  (1860).  And  such  surrender 
of  the  bill  of  lading  is  not  necessarily  to  be  made  when  the  bill  of  exchange 
falls  due,  lb. 

•Harrison  v.  Smith,  2  Sweeny  669  (1870). 

"Chitty  340;  Byles  196;  Smith  v.  Abbott,  Stra.  1152. 

"  Byles  196 ;  Mendizabal  v.  Machado,  6  C.  &  P.  218 ;  S.  C,  3  M.  &  Scott  841. 

"Swansey  v.  Breck,  10  Ala.  533  (1846).  And  receipt  after  acceptor's 
death  by  his  personal  representative  is  in  such  case  sufficient,  lb.  And  see 
Vaughan  v.  Dean,  32  Ga.  502  (1861),  aa  to  liability  on  such  acceptance  after 
lapse  of  a  reasonable  time. 
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of  a  contract  had  been  satisfied,  the  acceptance  becoming 
absolute  in  such  case  when  there  is  sufficient  balance  to  pay 
the  bill.^  But  a  promise  to  pay  a  bill  if  a  certain  other  per- 
son did  not  is  not  conditional,  where  the  circumstances  show 
an  absolute  acceptance  to  have  been  intended."  Neither  is 
an  authority  to  draw  such  drafts  "as  may  be  necessary  for 
the  purchase  of  lumber,*'  conditional;*  nor  an  agreement  to 
pay  a  certain  draft  to  be  drawn  "for  stock."*  But  where  A. 
gives  a  letter  of  credit  to  B.,  saying  that  he  is  directed  by  C. 
"to  pay  all  your  drafts  for  cattle  purchased,"  and  that  he 
would  "furnish  all  funds  for  these  purchases,  taking  your 
drafts  for  them,"  there  was  an  implied  condition  that  B. 
should  cover  A.  by  giving  a  similar  draft  in  his  favor  on  C.^ 
It  does  not  render  an  acceptance  conditional  to  add  the 
word  "administrator"  to  the  acceptor's  signature.^  So,  an 
absolute  acceptance  of  an  order  to  "pay  if  in  funds,"  is 
unconditional.^  So,  a  promise  to  honor  a  bill  "as  it  would 
be  due  before  the  stores  were  paid  for."* 

§  624.  Contemporaneous  Conditions — ^Parol  Evidence. — The 
acceptance  of  a  bill  may  be  absolute  in  form,  the  condition 
being  contained  in  a  contemporaneous  instrument.®  But  a 
receipt  given  as  collateral  for  the  payment  of  a  note,  with  a 
contemporaneous  receipt  agreeing  to  surrender  such  firet  re- 
ceipt when  the  note  is  paid,  is  not  a  condition  but  merely  a 
means  for  proving  the  consideration.^®    An  acceptance  once 

*  Brabazon  v.  Seymour,  42  Conn.  551  (1875). 

*Chitry  341;  Wilkinson  v.  Lutwidge,  Stra.  648,  the  acceptor  having  gnid 
that  he  did  not  expect  such  other  per4Sona  t*>  pay  the  bill,  but  that  tliey 
would  be  first  applied  to  and  he  would  remit  if  they  did  not. 

•Merchants'  Bank  v.  Giiswold,  72  N.  Y.  472  (1878). 

*Coffmrtn  V.  Campbell,  87  111.  98  (1877);  or  "against  shipments  to  he  de- 
scribed *  *  *  on  account  of*  subsequent  remittances,  which  you  will 
have  to  send  within  a  week,"  Germania  Nat.  Bank  v.  Taaks,  31  Hun  2liO 

(1883). 

*Lockwood  V.  Brownson,  53  Tex.  523  (1880). 

•Tassey  v.  Church,  4  Watts  <fe  S.  346  (1842). 

^Kemble  v.  Lall,  3  McLean  272  (1843).  But  see  Smith  v.  Wood,  Saxt.  74 
(18:^0). 

•Piei-son  v.  Dunlop,  Cowp.  571. 

•Bvlea  1%;  Chittv342;  1  Daniel  472;  Bowerbank  v.  Monteiro,  4  Taunt. 
844:  Gibbon  v.  Soott,  2  Stark.  28(> 

"Goodwin  v.  McCdv,  13  Ala.  271  (1848). 
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given  absolutely  cannot  be  rendered  conditional  by  a  condi- 
tion subsequently  added.^  And  if  an  acceptance  is  absolute 
on  its  face,  a  contemporaneous  condition  cannot  be  shown  by 
parol.'  Thus,  it  cannot  be  shown  that  the  bill  was  accepted 
on  condition  of  the  surrender  of  a  note  by  a  third  party.* 
80,  if  an  acceptance  be  expressly  conditioned  on  the  comple- 
tion of  a  certain  contract  of  a  given  date,  it  cannot  be  shown 
by  parol  to  have  been  conditioned  on  any  other  unfinished 
contract  unknown  to  the  pjiyee  at  the  time.* 

And  even  though  the  contemporaneous  condition  be  in 
writing,  it  will  not  be  admissible  to  defeat  a  bona  fide  holder 
for  value  having  no  knowledge  of  it.*  Thus,  the  breach  of 
a  condition  against  negotiating  a  bill  of  exchange  cannot  be 
set  up  against  such  a  holder.*  But  an  acceptance  which  is 
itself  ambiguous  may  be  explained  by  parol.^  But  in  the 
case  of  the  promise  already  referred  to,  "to  pay  a  draft  for 
stock,'*  it  was  held  that  parol  evidence  was  inadmissible  to 
show  that  usage  meant  a  purchase  and  consignment  of  stock 
to  the  acceptor,  there  being  no  ambiguity  on  the  face  of  the 
acceptance.® 

»1  Daniel  472-;  1  Edwards  {  592;  Wells  v,  Brigham.  6  Gush.  6  (1850).  In 
this  caae  it  was  held  that  the  drawer's  saying  he  would  not  be  able  to  pay 
until  he  got  returns  from  certain  goods  did  not  amount  to  a  conditional 
acceptance. 

*Byle8  196;  1  Daniel  472;  1  Edwards  J  590;  1  Parsons  301;  Adams  v. 
Wordley,  1  M.  &  W.  374;  Hoare  v.  Graham,  3  Canipb.  57;  Besant  v.  Cross, 
IOC.  B.  895;  Meyer  v.  Beardsley,  1  Vroom  236  (1863) ;  Heaverin  v.  Donnell, 
7  8m.  A  M,  244  (1846) ;  Goodwin  v.  McCoy,  13  Ala.  271  (1848). 

•Foster  v.  Clifford,  44  Wis.  569  (1878). 

'Hunting  v.  Emmart,  55  Md.  2f)5  (1880) 

•Byle8l96;  1  Daniel  472;  1  Pardons  301;  Story  on  Bills  {  240;  Bower- 
bank  V.  Monteiro.  4  Taunt.  844;  United  States  v.  Bank  of  the  Metropolis*,  15 
Pet  377  (1841) ;  Montague  v.  Perkins,  22  Eng.  L.  &  Eq.  516. 

•Merritt  v.  Duncan,  7  Heisk.  156  (1872). 

'Chitty  342;  1  Daniel  470;  I  Parsons  301;  Swan  v.  Cox,  1  Marsh.  179; 
Gallagher  v.  Black,  44  Me.  99  (1857).  So,  held  of  an  acceptance  "  pHYrtbie 
when  the  lumber  is  run  to  market,"  Lainson  v.  French,  25  Wis.  37  (1869); 
or  "when  the  contracts  of  the  drawer  are  complied  with,"  United  States  t;. 
Bank  of  the  Metropolis,  15  Pet.  377  (1841);  or  '*flfter  my  advances  are 
paid/'  Shackleford  t;.  Hooker,  54  Mirt-*.  716  (1877).  But  such  parol  evidence 
would  not  be  admissible  against  a  bona  fide  holder  for  value  to  show  that 
what  might  fairly  be  taken  for  an  acceptance  was  not  so  intended,  Gal- 
lagher V.  Black,  supra.  In  thi.s  cjise  the  writing  was  a  receipt  indorsed  on 
the  bill. 

•Coffman  v.  Campbell,  87  111.  98  (1877). 


254  ACCEPTANCE, 

§  625.  Liability  of  Oonditioiial  Acceptor. — Where  an  ac- 
ceptance is  upon  a  condition  not  written  on  the  bill  itself, 
the  burden  of  proving  the  condition  is  upon  the  acceptor.^ 
But  when  proved,  both  acceptor  and  holder  of  a  conditional 
or  qualified  acceptance  are  bound  by  its  terms.*  And  the 
acceptor  is  not  liable  in  such  case  until  the  happening  of  the 
event  provided  for  in  the  condition.^  So,  if  there  is  a  con- 
dition annexed  to  an  indorsement  prior  to  the  acceptance, 
the  acceptor  will  only  be  liable  on  its  performance.*  One 
who  accepts  a  bill  on  condition  will  not  be  liable  if  the  per- 
formance of  the  condition  is  prevented  by  operation  of  law ; 
e.  g.  where  a  sale  of  goods  provided  for  in  the  condition  is 
prevented  by  their  seizure  in  attachment.* 

The  burden  of  proving  that  the  condition  has  been  per- 
formed is  on  the  holder  of  the  bill.®  And  whether  a  condi- 
tion has  been  performed  or  not  is  a  question  for  the  jury.'' 
It  has  been  held  that  where  a  bill  is  accepted  to  be  paid 
as  soon  as  certain  insurance  is  settled,  payment  of  part  of 

»Chitty  341;  1  Edwards  J  590;  Clarke  v.  Cock,  4  East  67;  Klines  v. 
Knightly,  Skin.  54;  Thomas  v.  Bishop,  Chh.  temp.  Hinhv.  I;  Mison  v. 
Hunt,  Dougl.  296;  Bowerbaiik  v.  Monteiro,  4  Taunt.  840;  Ford  v.  Angelrodt, 
37  Mo.  50(1865). 

n  Daniel  466;  1  Edwards  J  582;  Story  on  Bills  2  240;  Petit  v.  Benson. 
Comb.  4")2  (1697);  Smith  v.  Abbot,  2  Sr.ra.  lir>2;  McCiU<'heon  v.  Rice,  56 
MisH.  455  (1879) ;  Wintermute  v.  Post,  4  Z:ib.  423  (1854) ;  Green  v.  Riymond, 
9  Neb.  295  (1879);  Ford  v,  Angelrodt,  37  Mo.  5D  (1865);  Andrews  v.  Baggs, 
Minor  173  (1823). 

•Chitty  341 ;  Sparrow  v.  Chisman,  9  B.  &  C.  241;  Clarke  v.  Cock,  mpm  ; 
Newluill  V.  Clark,  3  Cush.  376  (1849);  Sha<-kleford  v.  Hooker,  54  Miss.  7Hi 
(1877);  Harrison  t;.  Smith,  2  Sweeny  669  (1870);  Browne  v.  Coit,  1  Mi'Cord 
4o8  (l?<21);  Carson  t;.  Kerr,  7  Kans.  263  (1871);  Liggett  v.  Weed,  /6.  273. 
And  see  Rawson  v.  Beach,  13  R  I.  151  (1881)),  where  an  a«»ceptance  lo  pay 
"  t>ut  of  the  money  collected  "  on  a  certain  judgment  was  held  not  to  apply 
to  a  subsequent  verdict  on  a  new  trial.  But  an  acceptance  payable 
"  when  the  money  is  collected  "  has  been  held  to  be  due  after  a  reasonable 
time  allowed  for  collection,  Vaughan  v.  Dean.  32  Ga.  502  (1861).  So,  an 
agreement  to  accept  a  bill  to  be  drawn  implies  the  con<lition  that  it  be  pre- 
sented for  acceptance  within  a  reasonable  time,  First  Nat.  Bank  t;.  Bensley, 
2  Fed.  Rep.  609  (1880). 

*Chitty  343;  Robertson  v.  Kensington,  4  Taunt.  30. 

*  Brown  v.  Coit,  1  McCord  408  (1821). 

•1  Daniel  466,  470;  1  Edwards  J  582;  1  Parsons  301;  Read  v.  Wilkinson . 
2  Wash.  C.  C.  614  (1811);  Gammon  v.  Schmoll,  5  Taunt  344;  Nagle  v. 
Homer,  8  Cal.  353  (1857) ;  Marshall  v.  Clary,  44  Ga  511  (1871) ;  First  Nat. 
Bank  v.  Bensley,  supra;  Owen  v.  Lavine,  14  Ark.  389  (1854);  Andrews  r. 
Baggs,  mpra;  Atkinson  v.  Manks,  1  Cow.  691  (1823) ;  Ford  v.  Angelrodt,  mpra. 

^Nagle  V,  Homer,  8  Cal.  353  (1857). 
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the  insurance  is  not  a  fulfillment  which  will  render  the 
acceptance  absolute.^  Where  a  draft  is  accepted  on  the  im- 
plied condition  of  a  similar  draft  to  be  given  by  the  drawer 
on  another  person  in  favor  of  the  acceptor,  the  accepted 
draft  being  drawn  at  sight,  the  other  draft  made  pay- 
able twenty  days  after  is  no  sufficient  performance  of  the 
condition.*  And  where  a  bill  is  accepted  on  condition  "that 
the  drawer's  contract  be  complied  with,"  this  will  not  include 
previous  forfeitures  known  to  the  acceptor  and  not  mentioned 
by  him  to  the  holder.^ 

An  acceptance  "when  in  funds"  has  been  held  to  mean 
available  funds  and  not  mere  laborers^  wages  received;*  and 
to  mean  cash  and  not  available  securities.'^  And  it  is  paya- 
ble out  of  the  first  moneys  received  after  deducting  advances 
already  made  on  such  fund.®  And  if  the  bill  be  accepted 
"  payable  out  of  the  first  moneys  received,"  the  acceptor  will 
be  liable  to  pay  from  time  to  time  as  moneys  are  received, 
and  may  be  sued  on  receipt  of  any  sum  of  money  by  him.^ 
Again,  it  has  been  held  that  an  acceptance  "for  the  full 
amount,  provided  there  is  this  amount  in  my  hands,"  will 
be  absolute  as  to  the  funds  in  hand,  not  exceeding  the  full 
amount  of  the  order  accepted.^  And  that  an  acceptance  "if 
on  settlement  there  is  anything  over,"  will  render  the  ac- 
ceptor liable  for  the  balance  remaining  after  the  settlement 
referred  to.* 

Where  a  bill  has  been  accepted  conditionally,  the  drawer 
is  only  liable  to  pay  on  failure  of  the  acceptor  to  pay  accord- 
ing to  the  term  of  the  acceptance. ^°    If  the  condition  of  an 

'  L^ngstoii  V.  Corney,  4  CHmpb.  176. 

•Lock wood  V,  Brownson,  53  Tex.  523  (1880). 

•United  Strttes  v.  Bank  of  the  Metropolis,  15  Pet.  397  (1841). 

*\Vintermute  v.  Post,  4  Zah.  423  (1854);  nor  other  property  of  sufficient 
value,  Girliale  v.  Hooks,  58  Tex.  420  (1883). 

*See  Campbell  v.  Pettengill.  7  Me.  129  (1830). 

•Owen  V.  Iglanor,  4  Coldw.  15  (1867) ;  but  not  after  deducting  amount  of  a 
prii»r  debt,  Hunton  v.  Ingraham,  1  Strobh.  271  (1847). 

'Perry  v.  H«rringtoii,  2  Mete.  368  (1841). 

•Ray  v.  Faulkner,  73  111.  469  (1874). 

•Stevens  v.  Androsccjggin  Water  Co.,  62  Me.  498  (1874). 

'•Campbell  v.  Pettengill,  7  Me.  126  (1830) ;   Andrews  v.  Baggs,  Minor  178 
(1823) ;  Gallery  v.  Prindle,  14  Barb.  186  (1851). 
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acceptance  has  been  performed  and  the  acceptor  is  dead,  his 
personal  representatives  will  be  liable  on  the  acceptance!^ 
And  if  a  bill  is  accepted  conditionally,  both  the  condition 
and  the  performance  of  it  should  be  averred  in  the  declara- 
tion.* 

§  626.  Partial  Acceptance. — A  partial  acceptance  to  pay 
part  of  the  amount  for  which  a  bill  is  drawn  is  sufficient  by 
the  mercantile  law.'  But  one  who  receives  such  an  accept- 
ance should  protest  the  bill  for  the  balance  not  accepted.* 
An  acceptance  may  be  to  pay  part  in  money  and  part  in 
bills.*  But  where  a  bill  is  drawn  payable  in  one  sort  of  cur- 
rency and  accepted  payable  in  another,  it  is  not  valid  as  an 
absolute  acceptance.®  An  acceptance,  however;  may  be  made 
payable  in  installments.^ 

So,  an  acceptance  changing  the  time  for  payment  is  good.' 
And  where  the  drawee  offers  to  pay  a  bill  in  a  certain  time, 
and  the  offer  is  communicated  to  the  holder,  it  will  bind  the 
acceptor  from  the  time  he  receives  the  notice  that  the  holder 
has  acquiesced  in  the  offer.*  A  promise  to  see  a  bill  "  paid 
eventually  "  means  within  a  reasonable  time.^^    An  accept- 

"Swansey  v.  Breck,  10  Ala.  533  (1846). 

* Byles  196 ;  Chitty  841 ;  1  Daniel  466 ;  1  Parsons  301 ;  Lanpjston  t;.  Corney, 
4  Campb.  176  ;  Swan  v.  Cox,  1  Marsh.  176;  Ralli  v.  Sarell,  Dow.  &  Ry.  N.  P. 
C.  33. 

•Byles  197;  Chitty  342;  1  Daniel  471;  Wegerslosse  v.  Keene,  1  Stra.  214; 
Petit  V.  Benson,  Comb.  452. 

*  1  Daniel  471. 

*  Chitty  342 ;  1  Daniel  471 ;  Petit  v,  Benson,  Comb.  452. 
•Boehm  v.  Garcias,  1  Campb.  425. 

^Rice  V.  Ragland,  10  Humph.  545  (1850). 

"Byles  197;  Chitty  842;  1  Daniel  464;  Paton  v.  Winter,  1  Taunt.  423; 
Walker  v,  Atwood,  11  Mod.  19U  (although  such  acceptance  without  consent 
of  prior  parties  might  discharge  them,  Byles  304  n.) ;  or  to  pay,  if  presented 
at  a  particular  time,  Clarke  v.  Gordon,  8  Rich.  811  (1832) ;  or  "according  to 
contract  dated  21st  March,  1843,"  Kellogg  v.  Lawrence,  Hill  &  Den.  332 
(1844).  And  in  such  case  it  is  not  necessary  to  aver  presentment  for  pay- 
ment at  such  time,  Clarke  v.  Gordon,  supra.  It  seems  to  have  been  held  in 
Price  V.  Shute,  cited  in  Chitty  342,  that  an  acceptor  having  changed  the  time 
of  payment  of  a  bill  from  January  to  March,  was  liable  on  such  acceptance 
to  a  holder  who  changed  the  time  of  payment  back  to  January  and,  on 
refusal  to  pay  then,  restored  the  acceptance  to  its  original  form  payable 
in  March.  This  case,  if  correctly  reported,  is  questioned  in  Paton  «.  Winter, 
eupra,  and  in  Master  v.  Miller,  4  T.  R.  320. 

»  Wylie  V.  Brice,  70  N.  C.  422  (1874). 

'''Brannin  v.  Henderson,  12  B.  Mon.  61  (1851). 
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ance  payable  on  the  last  day  of  grace  means  payable  accord- 
ing to  the  terms  of  the  bill  and  is  a  general  acceptance.*  On 
the  other  hand,  an  acceptance  which  misstates  the  time  of 
the  maturity  of  the  bill,  when  the  bill  is  expressly  made  pay- 
able at  a  given  time,  has  been  held  not  to  be  a  varying 
acceptance,  but  repugnant  to  the  body  of  the  bill,  and  there- 
fore to  be  rejected,  so  far  as  it  differs  from  the  terms  of  the 
bill.*  An  acceptance  containing  a  condition  that  the  bill  be 
renewed  up  to  a  certain  time  is  a  partial  acceptance  only. 
An  acceptance  may  also  be  qualified  as  to  the  place  of 
payment  by  making  the  bill  payable  at  a  particular  place 
named  in  the  acceptance.*  Such  a  qualification  will  not 
affect  the  drawer's  liability  to  the  payee,  where  the  place 
named  in  the  acceptance  is  the  acceptor's  residence.*  But, 
in  general,  where  an  acceptance  is  made  payable  at  a  place 
different  from  that  named  in  the  bill,  this  is  a  material  de- 
parture from  the  tenor  of  the  bill.*  If,  however,  a  bill  is 
made  payable  at  a  place  generally  without  naming  any  par- 
ticular address  in  such  town,  a  general  acceptance  may  be 
payable  at  a  certain  bank  in  the  town  and  should  be  so 
made.^  And  the  California  Code  provides  that  such  an 
acceptance  shall  not  affect  the  rights  of  prior  parties.* 
Where  a  blank  acceptance  is  filled  up  payable  at  a  particu- 

'Kenner  v.  Creditors,  7  Mart.  540  (n.  s.  1829).  The  bill  in  this  case  was 
pnyable  sixty  days  after  sight  and  accepted  payable  sixty-three  days  from 
the  date  of  acceptance.  So,  an  acceptance  *^  to  pay  when  due"  is  unquali- 
fied, Sylvester  v.  Staples,  44  Me.  496  (1858). 

•Byles  197;  Fanshawe  v.  Peet,  2  Hurlst.  &  N.  1  (1857). 

•Russell  V.  Phillips,  14  Q.  B.  891  (1850);  Clarke  v.  Gordon,  8  Rich.  311 

(1832). 

*Chitty  331;  Rowe  t;.  Young,  2  Bligh  301;  2  Brod.  &  B.  165;  Sebag  i;. 
Abithul,  4  M.  <&  S.  462;  1  Stark.  79;  Gammon  v.  Schmoll,  5  Taunt.  344  ;  1 
Marsli  80. 

*  Myers  v.  Standart,  11  Ohio  St.  29  (1860). 

•Niagara  District  Bank  v.  Fairman  Mfg.  Co.,  31  Barb.  403  (1860). 

'Byles  196  n.;  Chittv  331;  1  Daniel  471;  1  Edwards  J  593;  Mutford  t;. 
Walcot,  1  Ld.  Ruym.  574 ;  Troy  City  Bank  v.  Lauman,  19  N.  Y.  477  (1859) ; 
Myers  v.  Standart,  11  Ohio  St.  29  (1860).  See,  too,  Niagara  District  Bank  v, 
Fairman  Mfg.  Co.,  supra.  A  general  acceptance  of  a  bill  which  is  drawn 
payable  at  a  particular  place  is  an  acceptance  to  pay  at  that  place,  Alden  v. 
Bairbour,  3  Ind.  414  (1852). 

•California  (1880  1  HittelFs  Codes  A  Stats.  {  8195) ;  Utah  (1882  P.  L.  60 
J  74).    So,  by  tho-proposed  Civil  Code  of  New  York  ({  1789). 
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lar  place,  it  is  not  an  alteration  of  the  acceptance  which  will 
discharge  prior  indorsers.*  As  regards  the  acceptor's  liability, 
an  acceptance  payable  at  a  particular  place  is  a  general  one 
by  the  English  statute,  unless  it  is  made  payable  there  "only 
and  not  otherwise  or  elsewhere."^  This  statute  has  not  been 
generally  enacted  in  the  United  States.*  In  the  absence  of 
such  special  acceptance  it  is  not  necessary  to  aver  present- 
ment at  the  pnrticular  place  named.* 

§  627.  Foreign  Statutes  as  to  Conditional  Acceptance. — 
Conditional  acceptances  are  forbidden  by  statute  in  many 
foreign  countries.*  Other  foreign  statutes  provide  that  con- 
ditional accej)tances,  other  than  acceptances  partial  only  as 
to  amount,  shall  be  equivalent  to  a  refusal  to  accept  the  bill.* 
Others  provide  that  where  a  bill  is  accepted  conditionally 
without  the  holder's  consent,  the  condition  shall  be  void.^ 
But  if  the  conditional  acceptance  is  received,  the  holder  takes 
the  bill  subject  to  it,*  and  is  himself  liable  for  damages  to 

>Todd  V.  Bank  of  Kenlnrkv.  3  Bush  626  (1868);  or  at  a  particular  time, 
Rogers  v.  Poslcm,  1  M«»lr.  ()43'(Ky.  1858). 

■1  and  2  Geo.  IV.  c.  78.  And  under  this  act  an  acceptance  omitting  the 
word  only,  and  payahje  at  a  pMrhcuhir  place  and  not  elsewhere,  is  a  Hpecial 
acceptance,  Siggers  v.  Nichols.  Q  B.  1839,  3  Jur.  34.  See.  also,  as  to  this 
act,  Selby  v.  Ed»Mi,  3  Bing.  613;  Fa  vie  v.  Bird,  6  B.  &  C.  531;  S.  C  ,  9  D.  & 
Ry.  639;  S.  C,  2  C.  <fe  V.  303;  Turner  v.  Hayden,  4  B  &  C.  1 ;  S.  C,  Ry.  <fc 
Moo.  215. 

•The  Code  of  Virginia  requires  presentnient  to  be  made  at  the  place 
named,  if  the  hill  in  drawn  or  acc«»pted  payable  there  "only,"  Virginia  (1873 
Code  986  {1);  Weal  Virginia  (1879  1  R.  S.  c.  12  J  1).  A  bill  payable  at  a 
place  named  may  be  juMcpteil  generally,  Wolcott  v.  Van  Sanlvoord,  17 
Johns.  248  (1819).  And  where  a  note  is  made  payable  at  a  particular  place, 
in  a  suit  againsi  the  nniker,  it  is  not  necessary  to  aver  presentment  there. 
Wild  V.  I&nwards,  1  Campb  425  n./  Wallace  v,  McConnell,  13  Pet.  136 
(1839). 

*Fenton  v.  Ooundry,  13  East  459;  Lyon  v.  Sundius,  1  Campb  42.3  (1808). 
But  see  Calhij^han  u.  Aylett,  3  Taunt.  397;  GarneU  v.  Woodcock,  1  Surk. 
475. 

^France  (18<'7  Co<le  N>»p(»leon  Art.  124);  Ouatenuila  (1774  Ordinances  of 
Bilbao  i  23) ;  Huyti  (1826  ('(kIc  Napoleo.i  122) ;  Italy  (18(J.>  Code  Cm.  Art. 
210);  Mcaro(nia\]^\{)  Code  C<»m.  Art.  25<>) ;  RiMitia  (1862  Exch.  Law  Art. 
6^);  Uruguay  (1865  Cude  Com.  Art.  838);  Venezuela  (1862  Code  Com. 
Art.  21). 

^Austria  (1850  Exch.  Law  Art.  22);  Qfrmany  (1848  Exch.  Law  Art.  22); 
Sweden  (1851  Excrh.  Law  {  24). 

Wmmark  il825  Exc^h.  Liiw  {  25);  Holland  (1838  Exch.  Law  Art.  120); 
Portngal  (\^y6  C<»de  Com.  Art  311);  Switzerland  (Exch.  Laws,  1859  Berne, 
J8CC  Basle,  2  22). 

^Argeniine  Republic  (1862  Code  Com.  Art.  837). 
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any  party  injured.^  If  the  holder  consents  to  receive  the 
conditional  acce[)tance,  he  is  required  in  some  States  to  pro- 
test the  bill  on  pain  of  losing  his  right  of  redress  against  the 
drawer  and  prior  indorsers.*  If  a  conditional  acceptance  is 
received,  the  acceptor  is  bound  by  many  foreign  statutes 
according  to  its  tenns.^ 

In  some  foreign  countries  an  acceptance  for  part  payment 
of  the  amount  of  the  bill  is  allowed  by  statute.*  Many 
States  allow  this  while  prohibiting  other  conditional  accept- 
ances, but  require  in  such  case  that  the  bill  be  protested  for 
the  balance  over  and  above  the  amount  accepted.*  And  in 
Chili  such  an  acceptance  must  be  at  least  for  half  of  the 
amount  drawn  for  and  the  bill  protested  for  the  balance.' 
In  Holland  and  Portugal  if  an  acceptance  be  offered  for  part 
of  the  amount  of  the  bill,  it  must  be  received  by  the  holder 
and  the  bill  protested  for  the  balance.''  In  other  States  it  is 
provided  by  statute  that  such  partial  acceptances  may  be 
refused."  And  in  the  Argentine  Republic  the  statute  ex- 
pressly permits  the  holder  to  refuse  any  acceptance  qualified 
as  to  time,  place  or  manner  of  payment.* 

^Uruguay  (1865  Code  Com.  Art.  855). 

^Denmark  (1825  Ex(^h.  Law  {  25);  Holland  (1838  Exch.  Law  Art.  IfiO) . 
Ptrrtiifffil  (1833  Code  Com.  Art.  341) ;  Switzerland  (Exch.  Laws,  1859  Berne, 
ISC'i  BHBle,  i  22). 

^Aii^ria  (ia')0  Exch.  Law  Art.  22);  Germany  (1848  Exch.  Law  Art.  22); 
Lnwt^r  Oinnda  (1867  Civ.  Code  Art.  2293) ;  Nicaragua  (1869  Code  Com.  Art. 
2r>(J):  Sic^dni  (1851  Exch.  Law  {  24);  Switzerland  (Exch.  Laws,  1859  Berne, 
18(»  Basle,  {  22). 

♦English  Bills  of  Exch.  Act  1882  J  19;  Austria  (1850  Exch.  Law  Art.  22) ; 
Germany  (1848  Exch.  Law  Art.  22);  Holland  (1838  Exch.  Law  Art.  12U); 
Piningai  (1833  Code  Com.  Art.  341);  Sweden  (1851  Exch.  Law  2  24);  SwU- 
zeriiuul  (Exch.  Laws,  1859  Berne,  1863  Basle,  J  22);  Uruguay  (1865  Code 
Com   Art  838). 

^ Argentina.  Republic  (1862  Code  Com.  Art.  820);  Bolivia  (1834  Code  Com. 
Art.  S\n ) ;  hrazil  (1850  Code  Com.  Art.  375) ;  Colombia  (1853  Code  Com.  Art. 
416) ;  Cdsta  Rica  (1853  Code  Com.  Art.  406) ;  Denmark  (1825  Exch.  Law  J  25) ; 
France  (18-7  Ode  Napoleon  Art.  124) ;  Hayti  (1826  Code  Napoleon  122); 
Hungary  (1861  Exch.  Law  i  86);  Italy  (1865  Code  Com.  Art.  210);  Mfxico 
(1854  Code  Com.  Art.  353);  Peru  (1853  Code  Com.  Art.  417);  Russia  (1862 
Exch.  Law  Art.  585| ;  Salvador  (1855  Code  Com.  Art.  413) ;  Spain  (1829  Code 
Com.  Art.  459) ;   Venezuela  (1862  Code  Com.  Art.  28). 

•C%»7*  (1865  Code  Com.  Art.  671). 

^HoUand  (1838  Exch  Law  Art.  120);  PoHugal  (1833  Code  Com.  Art.  341). 

^Argentine  Republic  (1862  Code  Com.  Art.  820 j ;  Hungary  (1861  Exch.  Law 
{  86) ;  Uruguay  (1865  Code  Com.  Art.  838). 

^Argentine  Republic  (1862  Code  Com.  Art.  820). 
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n.  acceptor's  liability. 

628.  Acceptor — Principal  Debtor. 

029.  Acceptance — Admits  Drawer's  Signature. 
63l).  Genuineness  of  Bill. 

031.  Drawer's  Capacity  and  Authority. 

632.  Indorsements. 

033.  Implies  Consideration. 

r>34.  Want  of  Consideration — Accommodation. 

035.  Construction  and  EfFect. 

030.  Pavable  at  a  Banker's. 

§  628.  Principal  Debtor. — The  acceptance  of  a  bill  of  ex- 
change 18  an  engagement  to  pay  it  and  renders  the  acceptor 
the  principal  debtor,  the  other  parties  to  the  bill  being  sureties 
for  its  payment.^  The  acceptor  is  not,  however,  of  necessity 
primarily  liable  in  the  origin  of  the  bill  of  exchange  as  debtor 
to  the  drawer.*  As  to  other  parties  than  the  drawer  he  is  lia- 
ble as  the  principal  debtor,  although  the  consideration  for  his 
acceptance  fail.^  Thus,  where  he  accepts  the  bill  for  the 
drawer's  accommodation  and  is  merely  a  surety  as  to  him, 
he  is  still  the  principal  debtor  as  to  subsequent  holders,  al- 
though they  may  have  taken  the  acceptance  with  full  knowl- 
edge of  its  accommodation  character.*    Where  he  accepts  for 

'  Byles  199;  Chitty  343;  1  Daniel  483;  1  Edwards  ?  697;  Jarvis  v.  Wilson, 
46  Conn.  90  (1878) ;  Hrtnnlton  v.  Catchings.  58  Miss.  92  (1880) ;  Shreveport 
u.  Goocli,  15  La.  An.  474  (1860);  Heylyn  t;.  Adamson,  2  Burr.  674;  Ding- 
wall V.  Dunster,  Dougl.  249;  Smith  v.  Knox,  3  Esp.  47;  Clark  v.  Devlin,  3 
Bos.  &  P.  366;  Pownall  v.  Ferrand,  6  B.  &  C.  442;  9  Dowl.  &  Ry.  603:  Phil- 
pot  V.  Brvant,  4  Bing.  720 ;  1  Moo.  <fe  P.  754 ;  3  C.  &  P.  244 ;  Ex  parte.  Young, 
3  Ves.  <fe  B.  40.  So,  Fentum  v.  Pocock,  1  Marsh.  16,  5  Taunt.  192,  and  Yal- 
lop  V.  Ebers,  1  B.  &  Ad.  703,  both  overruling  Laxton  v.  Peat,  2  Canipb.  445, 
where  Lord  Ellenborough  had  held  a  contrary  doctrine.  And  as  principal 
debtor  he  is  not  discharged  by  want  of  due  protest  or  notice  of  protest,  Ful- 
ler V.  Leonard,  27  La  An.  635  (1875). 

'Chitty  343 ;  1  Edwards  §  598 ;  Bishop  v.  Young,  2  Bos.  <fe  P.  83 ;  Priddy  v. 
Henbrey.  1  B.  &  C.  679;  Rowe  r.  Young,  2  Bligli  391;  Turner  v.  Browder, 
6  Bush  216  (1868). 

•Marsh  v.  Low,  55  Ind.  271  (1876). 

•Byles  199;  Chitty  343 ;  1  Edwards  J  597 ;  Ex  paHe  Ravswicke,  2  P.  Wms. 
89;  Ex  parte  Mathews,  6  Ves.  283;  Ex  parte  Rush  forth,  10  lb.  409;  Ex  parte 
Marshal,  1  Atk.  129;  In  re  Babcock,  3  Story  399  (1844) ;  Byers  v.  Franklin 
Coal  Co.,  106  Mass.  131  (1870) ;  First  Nat.  Bank  v  Morris,  1  Hun  680  (1874) ; 
Anderson  v.  Anderson,  4  Dana  852  (1836).  In  such  case  an  accommodation 
acceptor  may  in  Texas  require  the  holder  to  sue  the  drawer  of  the  bill  at 
the  nrst  term,  Van  Alstyne  v.  Sorley,  32  Tex.  518  (1870).  And  in  Michigan, 
he  is  in  such  case  only  to  be  regarded  as  the  principal  debtor  so  far  aa 
respects  the  form  of  action,  Canadian  Bank  v.  Coumbe,  47  Mich.  358  (1882). 
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sufficient  consideration,  he  is  principal  as  to  the  drawer  also 
and  liable  to  pay  the  drawer,  if  he  has  taken  up  the  bill.^ 

But  on  an  accommodation  acceptance  he  is,  of  course,  not 
liable  to  the  party  accommodated,  unless  he  has  since  been 
put  in  funds  to  meet  the  bill.*  The  accommodation  acceptor, 
as  surety,  has  a  right  of  action  against  the  drawer,  as  prin- 
cipal debtor,  for  his  indemnity  after  he  has  paid  the  bill,  but 
not  until  then.*  If  one  who  has  agreed  to  accept  a  bill  for 
the  accommodation  of  another  refuses  to  do  so,  the  damages 
for  which  he  becomes  liable  will  be  measured  bv  the  incon- 
venience  and  loss  to  the  drawer,  while  the  bill  is  still  in  his 
hands,  and  not  by  the  amount  for  which  it  was  drawn.*  In 
all  cases  of  accommodation  acceptance  the  law  implies  a  con- 
tract of  indemnity  on  the  drawer's  part*  But  no  contract  to 
indemnify  the  acceptor  against  costs  of  action  is  implied  in 
an  acceptance,  where  bills  are  drawn  against  goods  purchased 
and  shipped  and  are  accepted  in* ignorance  on  the  acceptor's 
part  of  the  balance  then  actually  due  to  him  from  the  drawer.' 

But  the  acceptor  must  either  pay  the  bill  or  discharge  the 
drawer  from  his  liability  on  it,  before  he  can  charge  the 
amount  of  the  bill  in  an  account  against  the  drawer.^  The 
mere  acceptance  is  not  itself  sufficient  to  found  an  action 
against  the  drawer.^ 

'Simmonds  v.  Parminter,  1  Wils.  185.  And  this  is  true  of  an  acceptor 
without  funds,  who  had  accepted  the  bill  of  the  drawer  under  an  agreement 
made  with  a  third  person,  Ex  parte  Marshal,  1  Atk.  131.  But  before  tlie 
drawer  can  recover  he  must  prove  that  he  was  obliged  to  pay  the  bill, 
Quinn  v.  Hanley,  5  Beadw.  51  (1879). 

"Darnell  v.  Williams,  2  Stark.  146;  Parker  v.  Lewis,  39  Tex.  394  (1873). 

•DeBarry  v.  Withers,  44  Penna.  St.  356  (1863) ;  Porter  v.  Sandidge.  32  La. 
An.  449  (1880). 

•Haley  v.  Jones,  12  Gray  260  (1858). 

*Poraeroy  v.  Tanner,  70  N.  Y.  547  (1877) ;  Griffith  v.  Read,  21  Wend.  502 
(1839).  And  this  implied  contract  extends  to  a  joint  drawer  signinc:  as  a 
surety  and  known  by  the  acceptor  to  be  such,  Suydam  v.  Westfall,  2  Denio 
205  (1845) ;  Story  on  Bills  2  420.  Although  the  contrary  was  held  in  the  case 
of  a  joint  drawer  signing  expressly  as  "  surety,''  Griffith  v.  Read,  supra.  But 
such  liabilitv  is  not  provable  as  a  debt  in  bankruptcy  nor  discharged  by  the 
discharge  of  the  bankrupt  drawer,  Young  v.  Hockly,  3  Wils.  346. 

*Bagnall  «.  Andrews,  7  Bing.  217. 

'Braxton  v.  Willing,  4  Call  288  (1795). 

'Planters'  Bank  t;.  Douglass,  2  Head.  699  (1859).  And  payment  by  the  ac- 
ceptor's administrators  after  action  begun  by  them  against  the  drawer  will 
not  support  a  recovery  in  such  action,  Suydam  v.  Combs,  3  Green  133  (1835). 
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Where  a  bill  is  drawn  against  funds  in  the  hands  of  an 
agent  and  accepted  by  him,  it  amounts  to  an  assignment  of 
the  fund  and  will  not  be  revoked  by  tiie  subsequent  death 
of  the  drawer.^  But  an  order  payable  out  of  the  drawer's 
salary  and  accepted  on  condition  that  the  drawer's  employ- 
ment by  the  acceptor  continue  and  the  order  be  not  revoked, 
is  not  an  assignment  of  such  salary.^ 

§  629.  Acceptance  Admits  Signature  of  Drawer. — The  ac- 
ceptance of  a  bill  implies  in  general  an  admission  by  the 
drawee  of  the  drawer's  signature.^  This  is  expressly  pro- 
vided by  the  code  in  force  in  California  and  Dakota.*  So, 
where  the  acceptor  has  innocently  paid  a  forged  bill  to  an 
innocent  holder  for  value,  he  cannot  recover  the  amount  paid.* 

A  forgery,  it  has  been  held,  cannot  be  ratified;^  but  the 
acceptor  may  be  estopped  from  setting  up  the  forgery  of  his 
signature  by  his  own  admission  and  payment  of  similar  ac- 
ceptances.^    The  maker  of  a  note,  who  forges  the  payee's 

»Cutt8  V.  Perkins,  12  Mass.  206  (1815);  Debesse  v.  Napier,  1  McCord  106 
(1821),    See,  too,  Peyton  v.  Hallett,  1  Cai.  363  (1803),  obiter. 

^Shaver  v.  Western  Union  Tel.  Ca,  57  N.  Y.  459  (1874). 

•Byles  202;  1  Daniel  485;  1  Edwards  i  600;  Porthouse  v.  Parker,  1 
Campb.  82;  Prince  v.  Brunatte,  1  Bing.  N.  C.  434;  Phillips  v.  Im  Thurn,  L. 
R.  1  C.  P.  463;  Wilkinson  v.  Lutwid^e,  Stra.  648;  Jenys  v.  Fawler.  lb.  946; 
Hoffman  v.  Bank  of  Milwaukee.  12  Wall.  181  (1870) ;  Hortsman  v.  Hensliaw, 
11  How.  177  (1850) ;  Bank  of  the  United  States  v.  Bank  of  the  St^ite  of  Ga., 
10  Wheat.  333  (182.5);  Goddard  v.  Merchants'  Bank,  4  N.  Y.  147  (18o0); 
Canal  Bank  v.  Bank  of  Albany,  1  Hill  287  (1841);  Bank  of  Commerce  v. 
Union  Bank,  3  N.  Y.  230  (1850) ;  Levy  v.  Bank  of  the  United  States,  1  Binn. 
27  (1801) ;  S.  C,  4  Dall.  234  (1802) ;  Peoria.  &c.,  R  R  Co.  v.  Noill,  16  111.  269 
(1855);  Ellis  v.  Ohio  Life  Ins ,  &c.,  Co  ,  4  Ohio  St.  6 .'8  (1855);  Whitney  v. 
Bunnell,  8  La.  An.  429  (1853) ;  Price  v.  Neal,  3  Burr.  1354;  Smith  t;  Chester, 
1  T.  R.  654;  Wilkinson  v.  Johnson,  3  B.  &  C.  428;  Sanderson  v.  Collm;nin, 
4  Man.  &  G.  209;  Nat.  Park  Bank  v.  Ninth  Nat.  Bank,  46  N.  Y.  77  (1871) ; 
Williams  v.  Drexel,  14  Md.  566  (1859) ;  Beeman  v.  Duck,  11  M.  &  W.  251. 
So,  English  Bills  Exch.  Act  1882,  i  54.  But  see  Wilkinson  t;.  Lutwid^e, 
supra,  where  such  admission  was  held  not  to  be  conclusive  on  the  acceptor. 

'Cali/oniia  (1880  1  Hittell's  Codes  &  Stats.  {  8199) ;  Dakota  (1877  Rev.  C. 
11901);   t/to/i  (1882  L.  61  J  78). 

*  Price  V.  Neal,  3  Burr.  1354.  And  this  is  true  likewise  of  a  bill  put  into  cir- 
culation by  the  drawer  with  the  payee's  indorsement  forged,  Hortsman  v. 
Henshaw,  11  How.  177  (1850),  and  the  bankruptcy  of  the  drawer  in  such 
case  will  not  affect  the  rights  of  an  innocent  holder  who  has  received  pay- 
ment from  the  acceptor.  But  a  bank  which  pays  a  f6rged  check  drawn 
upon  it  to  one  who  was  guilty  of  negligence  in  taking  the  check  without 
customary  inquiry,  may  recover  the  money  paid  by  it,  Ellis  v.  Ohio  Life 
Ins.  Co.,  4  Ohio  St.  628  (1855). 

•Byles  203;  Brook  v.  Hook,  L.  R.  6  Exch.  89. 

•Byles  203;  Chitty  392,  347;  Leach  v.  Buchanan,  4  Esp.  226.    So,  too,  an 
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signature  and  circulates  the  note  in  that  condition,  is  estopped 
from  questioning  the  genuineness  of  such  indorsenoient.^  So, 
where  the  maker  of  a  bank  note  receives  it  without  dis-i 
covering  fraudulent  alterations  until  nineteen  days  after 
crediting  the  note  to  an  innocent  holder  and  depositor,  it 
cannot  then  set  up  the  forgery  and  recover  the  amoiyat  cred- 
ited and  paid.* 

But  the  payment  of  one  forged  acceptance  raises  in  gen- 
eral no  estoppel  against  setting  up  forgery  in  defense  against 
other  pretended  acceptances.^  Nor  will  one,  whose  name  has 
been  forged  to  an  acceptance,  become  liable  to  pay  it  by 
merely  acknowledging  his  liability  and  promising  to  pay  if 
the  forger  did  not,  in  order  to  obtain  his  discharge  from 
arrest  on  account  of  the  forgery.* 

§  630.  Acceptance  Admits  Genuineness  of  Bill — When. — 
Although  an  acceptance  admits  the  genuineness  of  the 
drawer's  signature,  it  is  no  admission  that  the  body  of  the 
bill  is  genuine  and  unaltered,  since  the  reason  which  holds 
the  acceptor  fairly  responsible  for  a  knowledge  of  the 
drawer's  signature  cannot  apply  to  those  parts  of  the  bill 
which  are  often,  if  not  usually,  in  other  handwriting.* 

But  if  the  bill  was  altered  by  the  drawer  before  its  accept- 
ance, and  before  it  had  been  negotiated,  the  acceptor  would 
be  held  liable  to  a  bonafde  holder  for  value,  since  the  drawer 
would  be  liable  in  such  case.®    The  acceptor  would,  however, 

ndmission  of  an  indorsement  may  estop  one  from  alleging  it  to  be  a  forgery, 
Cooper  V.  LeBlanc,  Stra.  1051. 

'  Beem«n  r.  Duck,  11  M.  &  W.  251 ;  Meacher  v.  Fort,  3  Hill  227  (1837  So. 
Crtr.)  The  drawer  is  liable  in  such  case  to  the  acQeptor  of  a  bill  who  is 
obliged  to  pay  it  to  an  innocent  holder,  Horlsinan  v.  Henshaw,  11  How.  177 
(1850). 

"Bank  of  the  United  States  v.  Bank  of  Georgia,  10  Wheat.  333  (1825). 

•Byles  203;  Morris  v.  Bethell.  L.  R.  5  C.  P.  47. 

*Ez  parte  Edwards,  10  L.  J.  Bank.  (n.  s.)  62. 

'White  V.  Continental  Nat.  Bank,  64  N.  Y.  316;  Espy  v.  Bank  of  Cincin- 
nati, 18  Wall.  604  (1873).  So,  if  the  amount  be  raised  by  a  subsequent 
holder  and  the  check  afterward  paid  by  the  drawee,  he  cannot  recover  from 
the  drawer,  Hall  v.  Fuller,  5  B.  <&  C.  750. 

•Ward  «.  Allen,  2  Mete.  63  (1840).  So,  where  the  amount  has  been 
fraudulently  raised  by  the  drawer's  agent  before  negotiation,  and  the  drawer 
has  been  guilty  of  negligence  by  which  the  alteration  became  possible.  Young 
V.  Grote,  4  Bing.  253;  S.  C,  12  Moore  484. 
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have  no  remedy  against  the  drawer,  if  he  accepted  and  was 
obliged  to  pay  a  bill  which  was  genuine  but  had  been  raised 
in  amount  after  its  negotiation  by  the  drawer  and  without 
negligence  on  his  part/  So,  where  authority  was  given  to 
draw  for  three-fourths  of  a  bill  of  lading  to  be  attached,  and 
the  bill^of  lading  was  fraudulently  made  for  an  excessive 
amount  and  a  bill  of  exchange  drawn  accordingly  and  ac- 
cepted, the  acceptor  was  not  allowed  to  set  up  the  fraud  in 
defense  against  one  who  had  taken  the  bill  for  value  on  the 
faith  of  the  acceptance.*  In  these  cases  the  acceptor's  lia- 
bility arose  from  negligence  or  conduct  on  his  part  raising 
an  estoppel  against  him. 

§  631.  Acceptance  Admits  Drawer's  Capacity  and  Author- 
ity.— The  acceptor  admits  by  his  acceptance  the  capacity  and 
authority  of  the  drawer.  Thus,  if  the  bill  be  drawn  by  an 
agent,  his  authority  to  act  for  the  drawer  is  admitted  by  the 
acceptance.^  But  this  rule  has  been  restricted  in  Louisiana 
so  as  to  operate  only  in  favor  of  a  bona  fide  holder  for  value 
before  maturity.*  So,  it  seems  that  an  acceptance  admits  the 
authority  of  one  who  draws  a  bill  as  executor.*  In  like 
manner,  it  admits  the  existence  of  a  firm  in  whose  name  a 
bill  is  drawn.* 

It  also  admits  the  drawer's  legal  capacity  at  the  time  of 
drawing  the  bill;^  as  well  as  that  of  the  payee.®  Thus,  the 
acceptor  cannot  avail  himself  of  the  infancy  of  the  payee,*^ 
or  of  the  fact  that  the  drawer  is  a  married  woman.^°  Nor 
can  he  set  up  that  the  drawer  and  payee  of  a  bill  of  exchange 

»Chitty  319,  346;  1  Edwards  2  600;  Bulkeley  v.  Butler,  2  B.  &  C.  434;  3D. 
&  Ry.  625;  Canal  Bank  v.  Bank  of  Albany.  1  Hill  287  (1841). 

■Young  V.  Lehman,  63  Ala.  519  (1879). 

•l  Daniel  487 ;  Robinson  v.  Yarrow,  7  Taunt.  455;  S.  C,  1  Moore  150.    So, 
English  Bills  Exch.  Act  1882  i  54. 

*Agnel  V.  Ellis,  1  McGloin  57. 

*A8pinall  v.  Wake,  10  Bing.  51  (1833). 

•Bassv.  Clive,  4M.  &S.  13. 

^  Byles  202 ;  1  Daniel  485 ;  1  Edwards  I  600.    So,  too,  proposed  Civil  Code 
of  New  York  (§  1793). 

•1  Daniel  486.    So,  English  Bills  Exch.  Act  J  54. 

•Tnylor  ».  Croker,  4  Esp.  187;  Jones  v.  Darch,  4  Price  300. 

»°Smith  V.  Mrtrsack,  18  L.  J.  C.  P.  68;  S.  C,  6  C.  B.  486. 
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was  a  corporation  and  incapable  of  indorsing  the  bill;^  or 
that  the  payee  was  a  bankrupt  and  so  incapable  of  indors- 
ing.* Nor  can  he  plead  that  the  bill,  which  he  accepted,  was 
drawn  and  indorsed  in  the  name  of  a  deceased  person.'^ 

§  632.  Admissions  as  to  Indorser. — An  acceptance  does 
not,  however,  in  general  admit  the  signature  of  the  indorser.* 
Although  if  the  acceptor  knowingly  accepts  a  bill  with  a 
forged  indorsement,  he  will  be  estopped  from  afterward  deny- 
ing its  sufficiency.*  In  other  cases,  even  where  the  bill  is 
payable  to  the  order  of  the  drawer,  his  indorsement  is  not 
admitted  by  the  acceptance  to  be  genuine  or  valid,  although 
we  have  seen  that  both  circumstances  are  admitted  as  to  his 
signature  as  drawer.^  If  the  indorser  purports  to  be  an 
existing  person,  his  handwriting  is  not  admitted  by  the  ac- 
ceptance.^ But  where  a  bill  is  drawn  in  a  fictitious  name, 
payable  to  the  drawer's  own  order,  an  acceptance  of  it  is  an 
agreement  to  pay  the  bill  upon  its  indorsement  in  the  writing 
of,  and  by  the  person  signing  as,  drawer.*  In  like  manner, 
an  agent's  authority  to  indorse  a  bill  is  not  admitted  by  the 
acceptor,  although  indorsed  before  Acceptance  ;*  and  although 
payable  to  the  drawer's  order  and  purporting  to  be  indorsed 
by  the  same  person  who  signed  it  as  the  drawer's  agent.^ 
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>  Halifax  t».  Lyle.  19  L.  J.  Exch.  197;  8.  C,  3  Exch.  446. 

'Drayton  v.  Dale,  2  B.  &  C.  293;  S.  C,  3  D.  &  Ry.  534;  Braithwaite  v, 
Ganliner,  8  Q.  B.  373.  Even  though  the  bankruptcy  had  vested  the  bank- 
rupt's property  in  his  assignee,  Pitt  v.  Chappelow,  8  M.  &  W.  616. 

'Ashpitle  V.  Bryan,  32  L.  J.  Q.  B.  91 ;  3  Best  <fc  S.  474,  affirmed  in  error,  33 
L.  J.  Q.  B.  328. 

♦Byles  203 ;  1  Daniel,  488 ;  1  Edwards  1 600 ;  Smith  v,  Chester,  1  T.  R.  664 ; 
Willianjs  V,  Drexel,  14  Md.  566  (1859);  Canal  Bank  v.  Bank  of  Albany,  1 
Hill  287  (1841);  Holt  t;.  Ross,  64  N.  Y.  472  (1873),  affirming  59  Barb.  554; 
Hnrtsman  v.  Henshaw,  11  How.  177  (1850).  Neither  its  genuineness  nor  its 
validity  is  admitted,  Tucker  v.  Robarts,  16  Q.  B.  560. 

•Beeman  t;.  Duck,  11  M.  &  W.  251. 

•Garland  v.  Jacomb,  L.  R.  8  Exch.  216.  But  see  Burgess  v.  Northern 
Bank,  4  Bush  600  (1868),  where  the  contrary  was  held  of  such  an  indoise- 
nient  forged  by  one  member  of  the  accepting  firm  in  fraud  of  his  partners 
and  without  their  knowledge.    So,  English  Bills  Exch.  Act  J  54. 

'Smith  V.  Chester,  1  T.  R.  654. 

•Cooper  V.  Meyer,  10  B.  &  C.  468. 

•Robinson  v.  Yarrow,  7  Taunt.  455 ;  Prescott  v.  Flinn,  9  Bing.  19. 

"•Robinson  v.  Yarrow,  supra.  It  was  remarked  in  this  case  as  worthy  of 
consideration  that  the  date  of  the  indorsement  did  not  appear. 
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§  633.  Oonsideration  —  Presumptioiis  —  Defense.  —  Every 
acceptance  raises  the  presumption  of  funds  in  the  drawee's 
hands  applicable  to  the  payment  of  the  bill;^  especially  if 
the  bill  request  the  drawee  to  pay  "if  in  funds."*  But  this 
j^resumption  is  only  conclusive  in  favor  of  a  bonafde  holder 
for  value,  and  it  may  be  rebutted  between  the  acceptor  and 
drawer.*  And  so  far  as  the  acceptance  is  for  the  payee's 
accommodation,  the  acceptor  will  not  be  liable  to  him.*  In 
like  manner,  a  failure  of  the  consideration  between  the  drawer 
and  acceptor  will  furnish  the  acceptor  with  no  defense  against 
a  bona  fide  holder  for  value  ;*  as  in  the  case  of  the  acceptance 
of  a  bill  drawn  against  a  fraudulent  bill  of  lading  which  was 
of  little  or  no  value.*  So,  too,  original  want  of  considera- 
tion between  the  drawer  and  acceptor  is  no  defense  against  a 
holder  for  value  without  notice.^  Nor  can  such  defense  be 
raised  against  one  who  purchased  the  bill  after  its  acceptance, 
but  before  maturity,  from  one  to  whom  it  had  been  indorsed 
before  acceptance;®  nor  even  against  the  payee  of  a  bill 
accepted  for  the  accommodation  of  the  drawer.* 

A  debt  owing  from  the» acceptor  to  the  drawer  of  a  bill  is 
sufficient  consideration  for  an  acceptance.^"  And  so  is  a  debt 
owing  from  the  acceptor  to  the  payee."     So,  if  an  accommo- 

» Chittv  344 ;  1  Daniel  484 ;  1  Edwards  i  599 ;  1  Parsons  323 ;  Vere  v.  Lewis, 
3  T.  R.  183;  Kendall  v.  Galvin,  15  Me.  131  (1838) ;  Gillilan  v.  Mvers,  31  III. 
bin  (1863) ;  Byrne  v.  Schwing,  6  B.  Mon.  199  (1845) ;  Eastin  v.  Succession  of 
Osl.orn,  20  La.  An.  153  (1874);  Jordan  v.  Tarkington,  4  Dev.  357  (1833); 
Bvrd  V.  Brtrtrand,  7  Ark.  327  (1847);  Hortsman  v.  Henshaw,  11  How.  177 
(l'8'3i)) ;  Raborg  v.  Pevton,  2  Wheat.  385  (1817) ;  Kemble  v.  Lull,  3  McLean 
272  (1S43);  Jnrvis  v  Wilson,  46  Conn.  90  (1878);  Trego  v.  Lowrey,  8  Neb. 
238  (1879).  But  this  presumption  is  confined  to  the  acceptance  of  mercan- 
tile bills  and  does  not  apply  to  a  mere  letter  of  request,  Qillilaa  v,  Myers, 
supra. 

"Kemble  v.  Lull,  3  McLean  272  (1843). 

"Hidden  v.  Waldo,  55  N.  Y.  294  (1873). 

*  Darnell  v.  Williams,  2  Stark.  145. 

*  Arden  v.  Watkins,  3  East  327. 

•Kelly  V,  Lynch,  22  Cal.  661  (1868). 

^  United  States  v.  Bank  of  MetropoKs,  15  Pet.  377  (1841) ;  Bogc^  v,  Lancaa- 
ter  Bank,  7  Watts  &  S.  331  (1844) ;  Clement  v.  Leverett,  12  N.  H.  317  (1841). 

•Bridge  v.  Livingston,  11  Iowa  57  (1860). 

•Nowak  t;.  Excelsior  Stone  Co.,  78  111.  307  (1875). 

"Fisher  v.  Beckwith,  19  Vt.  31  (1846). 

"Walker  v.  Sherman,  11  Mete.  170  (1846). 
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datioD  acceptance  is  given  to  enable  the  drawer  to  pay  a 
debt  owing  by  him  to  A.,  it  will  be  binding  on  the  acceptor, 
although  transferred  to  A.  in  consideration  of  such  debt  and 
further  advances.^  That  an  acceptance  was  given  for  the 
drawer's  accommodation  is  no  defense  on  the  acceptor's  part  ;^ 
even  against  the  payee,  as  we  have  seen,  or  other  party  know- 
ing the  fact.®  And  such  an  acceptance,  taken  by  a  holder  for 
value  with  full  knowledge  of  its  character,  may  be  held  by  him 
as  security  for  subsequent  balances,  if  not  withdrawn  before.* 

§  634.  Want  of  Consideration — Accommodation. — Where 
the  drawer  of  a  bill  of  exchange  pays  it  upon  its  dishonor 
by  the  acceptor,  he  may  bring  an  action  upon  it  in  the 
payee's  name  against  the  acceptor.*  On  the  other  hand,  if 
the  presumption  of  funds  in  the  acceptor's  hands  is  rebutted, 
a  presumption  is  raised  of  a  promise  on  the  drawer's  part  to 
put  him  in  funds.*  And  if  a  bill  is  drawn  upon  a  letter  of 
credit  to  enable  the  drawer  to  buy  goods,  this  will  overcome 
the  presumption  of  funds  in  the  acceptor's  hands ;  and  the 
acceptor,  knowing  this  fact,  cannot  hold  a  joint-drawer  who 
has  signed  the  bill  for  the  accommodation  of  his  co-drawer.^ 
If  a  bill  is  drawn  against  merchandise  in  the  acceptor's 
hands,  notwithstanding  the  presumption  of  funds  made 
against  the  acceptor  in  favor  of  a  holder  for  value,  there  is 
an  implied  contract  on  the  drawer's  part  to  indemnify  the 

*  Leach  v.  Lewis.  1  MacArth,  112  (1873). 

'Meggett  V,  Baum,  57  Miss.  22  (1879) ;  Hamilton  v.  Catchings,  58  lb.  92 
(1880). 

•Chitty  344;  Smith  v.  Knox.  3  Esp.  46;  Grant  v.  Elliott,  7  Wend.  227 
(l&^l);  Israel  v.  Ayer,  2  So.  Car.  344  (1870).  So.  if  the  payee  took  the  bill 
o!)  the  faith  of  the  acceptance,  though  he  knew  the  acceptor  had  no  funds 
of  the  drawer,  Townsley  v.  Sum  rail,  2  Pet.  183  (1829).  And  t*iking  a  coj^no- 
vit  from  the  drawer  will  not  discharge  an  accommodation  acceptor  or  an 
acceptor  for  value,  Fentum  v.  Pocock,  1  Marsh.  16. 

*Atwood  i;.  Crowdie,  1  Stark.  483;  WoodrofF  v.  Hayne,  1  C.  &  P.  600. 

'Davis  V.  McConnell,  3  McLean  391  (1844).  And  see  Gage  v.  Kendall.  15 
Wend.  640. 

•Thurman  v.  Van  Brunt,  19  Barh.  409  (1853).  But  if  drawing  and  accept- 
ance are  both  for  the  payee's  accommodation  under  an  agreement  that  the 
acceptor  shall  look  to  the  payee  for  indemnity,  the  presumption  will  be 
rebutted,  lb. 

^Turner  v.  Browder,  6  Bush  216  (.1868). 
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acceptor,  upon  which  he  will  be  liable  to  the  acceptor  if  the 
goods  received  prove  insufficient  to  cover  the  bill.^ 

But  if  the  acceptor  puts  the  bill  again  into  circulation, 
after  he  has  paid  it,  he  cannot  set  up  such  payment  in  his 
own  defense  against  a  holder  for  value."  He  may,  however, 
set  up  that  the  acceptance  was  given  to  be  used  for  a  partic- 
ular purpose,  which  has  been  satisfied,  where  the  holder  has 
received  it  knowingly  for  such  purpose  and  afterward  re- 
tained it  and  used  it  for  other  purposes.®  So,  if  an  accom- 
modation acceptance  is  transferred  to  the  drawer's  bankers 
with  knowledge  of  its  character,  they  can  only  hold  the 
acceptor  for  the  amount  of  their  balance  against  the  drawer 
at  that  time,  and  not,  on  his  subsequent  bankruptcy  for  later 
balances.*  And  where,  in  such  case,  the  bankers  themselves 
become  bankrupt  and  are  indebted  to  the  drawer  of  the  bill, 
their  assignee  cannot  recover  upon  the  acceptance.*  So,  if 
an  accommodation  acceptance  is  transferred  to  a  creditor  of 
the  drawer  to  secure  a  debt  which  is  afterwards  paid,  and  is 
then  retained  by  such  creditor  for  a  prior  balance  of  account 
due  him  and  is  surrendered  to  the  drawer  on  his  promise  tc 
to  settle  such  account,  the  drawer  cannot  thereupon  recover 
against  the  acceptor.®  And  it  is  always  a  good  defense  pro 
tanto  against  a  party  accommodated,  that  the  acceptance  was 
given  in  whole  or  part  for  his  accommodation.'' 

Where  a  bill  of  exchange  is  drawn  against  goods  in  an 
annexed  bill  of  lading,  the  drawee  will  not  be  entitled  to 
the  goods,  and  cannot  dispose  of  them,  until  he  has  accepted 

'  Hidden  v.  Waldo,  55  N.  Y.  294  (1873) ;  Blaokmar  v.  Thomas,  28  Tb,  67 
(1863).  But  to  recover  against  the  accommodated  drawer,  he  miust  fii-at 
prove  the  insufficiency  of  the  goods  sohl,  that  heing  his  primjiry  fund  for 
re-imhursement,  Gihon  v.  Stanton,  9  N.  Y.  476  (1854). 

"Hinton  v.  Bank  of  Columbus,  9  Port.  463  (1839). 

•Chilty  345;  Cartwright  v.  Williams,  2  Stark.  340;  Fletcher  v.  Heath,  7  B. 
«fe  C.  517;  S.  C  ,  1  Man.  &  Ry.  335;  Bleaden  v.  Charles,  7  Bing.  246. 

*  Jones  V.  Hibhert,  2  Stark.  304;  Chittv  345.  See,  too,  Smith  v,  De  Witis, 
6  Dowl.  &  Rv.  120;  Ry.  &  M.  212;  5  Bing.  13;  Pease  v.  Hirst,  10  B.  &  C. 
122:  5M.&Ry.  88. 

»/n  re  Sikes,  4  L.  J.  Ch.  195. 

•Hjillett  V.  Dewes,  1  Moore  &  P.  79. 

'Cidttv  844:  Storv  on  Bills  ?  187:  Sparrow  v.  Chisman,  9  B.  &  C.  241 ;  S. 
C,  4  Man.  &  Ry.  206;  Darnell  v.  Williams,  2  Stark.  166. 
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the  bill.^  So,  if  the  drawer  sends  a  check  to  the  acceptor  in 
payment  for  a  promised  renewal  of  the  acceptance,  the  ac- 
ceptor cannot  take  the  check  without  renewing  the  bill.* 

§  635.  Acceptance — Oonstruction  and  Effect. — An  accept- 
ance is,  in  general,  to  be  construed  most  strongly  against  the 
acceptor.'  And  he  will  be  liable  according  to  the  terms  of 
the  bill,  e.  g.  for  attorneys'  fees  included  in  the  face  of  the 
bill.*  But  his  liability  will  not  extend  beyond  the  terms  of 
the  bill,  e.  g.  for  re-exchange;**  or  costs  of  action  brought 
against  other  parties.® 

It  is  suflBcient  if  one  set  of  a  bill  of  exchange  be  accepted.^ 
But  if  he  accepts  two  dijBTerent  sets  of  one  bill,  he  will  be 
liable  upon  both  of  them  in  the  hands  of  a  bona  fide  holder 
for  value  before  maturity.®  A  bill  cannot  be  indorsed  partly 
to  one  person  and  partly  to  another  so  as  to  subject  the 
acceptor  to  several  actions  by  different  indorsees.  But  he 
may  be  liable  for  part,  paid  by  an  indorser,  to  him,  and  for 
the  balance  to  the  holder  of  the  bill.® 

If  an  acceptance  is  written  upon  blank  paper,  no  action 
will  lie  against  the  acceptor  until  the  blank  is  filled  up.^^ 
And  if  the  purchaser  of  an  acceptance  knows  that  it  was 
given  in  blank  and  afterwards  filled  up,  this  will  put  him 
upon  inquiry  as  to  the  circumstances."  But  an  acceptor 
cannot  set  up  against  a  bona  fide  holder  for  value  that  the 

» Byles  204 ;  Shepherd  v,  Harrison,  L.  R.  5  H.  L.  116 ;  S.  C,  40  L.  J.  Q.  B.  149. 

*  Torrance  v.  Bank  of  British  North  America,  L.  R.  4  P.  C.  246. 

•Sylvester  r.  Staples,  44  Me.  496. 

♦Smith  V.  Muncie  Nat.  Bank.  29  Ind.  158  (1^7). 

•Chitty  343;  Napier  v,  Schneider,  12  Ejist  420;  Dawson  v.  Morgan,  9  B.  & 
C.  620. 

•Dawson  v.  Morgan,  gupra;  Stovin  v.  Taylor,  1  Nev.  &  Man.  250. 

^Story,  J.,  in  Downes  v.  Church,  13  Pet.  205  (1839). 

■Byles  198;  1  Daniel  445;  Story  on  Bills  J  226;  Davidson  v.  Robertson,  3 
Dow.  P.  C.  228;  Holdsworth  v.  Hunter,  10  B.  &  C.  450.  So,  Bank  of  Pitts- 
burgh V.  Neai,  22  How.  110  (1859).  notwithstanding  the  words  on  the  bill 
"second  of  exchange,  first  unpaid,"  and  notwithstanding  that  the  accept- 
ances be  given  on  blanks  which  are  fraudulently  filled  in  different  manner. 

•Chitty  843;  Pownall  v,  Ferrand,  6  B.  &  C.  439;  S.  C,  Ry.  &  Mood.  407; 
9  D.  &  R  603. 

"Greenhow  v.  Boyle,  7  Blackf.  56. 

"Byles  191 ;  Hatch  v.  Searles,  2  Sm.  &  G.  147 
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acceptance  was  induced  by  fraud  or  deceit,  or  given  after 
the  drawer's  death  in  ignorance  of  that  fact^ 

§  636.  Acceptance  Payable  at  Bankers'. — An  acceptance 
may  be  made  payable  at  a  banking  house,  which  amounts  to 
an  authority  to  the  bankers  to  pay  it  out  of  the  acceptor's 
funds  in  their  hands.^  And  the  banker  is  in  such  case  liable 
to  the  acceptor,  if  he  is  in  funds  and  fails  to  pay  the  bill;' 
or  if,  on  the  other  hand,  he  pays  such  acceptance  on  a  forged 
indorsement.*  He  is  not,  however,  liable  to  the  holder  of  the 
acceptance,  unless  he  has  assented  to  its  being  made  payable 
at  his  banking  house.®  Although  it  has  been  held  that  such 
assent  is  to  be  implied  from  the  fact  of  his  having  funds.* 
Where  an  acceptance  is  made  payable  at  a  particular  place, 
the  acceptor  is  the  principal  debtor  and  is  liable  to  be  sued 
as  such  without  demand  of  payment  at  the  place  named. 
He  may,  however,  show  in  his  defense  that  he  was  ready  to 
pay  at  that  place."' 

'Chitty  344.    But  against  a  holder  with  notice  such  defense  is  admissible, 
New  York  &  0.  Bank  v.  Gibffon,  5  Duer  574  (1856). 

"Byles  198;  Keymer  v.  Laurie,  18  L.  J.  Q.  B.  218. 

•Byles  188;  Whitaker  v.  The  Bank  of  England,  6  C.  &  P.  700,  and  1  C.  M 
&  K.  744;  S.  C,  1  Gale  54;  Rolin  t;.  Stewart,  14  C.  B.  595. 

♦Robarte  v.  Tucker,  16  Q.  B.  560. 

^Byles  188;  Williams  v.  Everett,  14  East  582;  Yates  v.  Bell,  3  B.  <&  Aid. 
643 ;  Wedlake  v.  Hurley.  1  C.  &  J.  83. 
'Byles  189;  De  Bernales  v.  Fuller,  14  East  590;  S.  C,  2  Campb.  426. 
'Green  v.  Goings,  7  Barb.  662  (1850). 


i 
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m.    REVOCATION   AND   DISCHARGE. 

637.  Revocation  of  Acceptance. 

638.  Cancellation  of  Acceptance. 

639.  Discharge  by  Payment— Release. 
610.  Waiver. 

641.  Foreign  Statutes. 

§  637.  Eevocation  of  Acceptance. — An  acceptance  mny  be 
revoked  at  any  time  before  its  delivery.^  So,  an  agreement 
to  accept  a  draft  may  be  revoked  before  it  is  actually  pre- 
sented for  acceptance.*  The  California  Code  permits  revo- 
cation of  an  acceptance  any  time  before  the  acceptance  is 
delivered  to  the  holder  and  transferred  by  him  with  the 
acceptor's  consent  to  a  purchaser  for  value  taking  the  bill 
on  the  faith  of  the  acceptance.*  But  an  acceptance  is  irre- 
vocable when  once  complete.*  And  where  a  letter  accepting 
a  bill  has  been  communicated  to  the  holder  of  it,  the  accept- 
ance cannot  afterward  be  revoked  by  a  verbal  message  to  the 
person  for  whose  account  it  was  given.*  Where,  however, 
an  offer  to  accept  has  been  refused  by  the  holder,  it  is  still 
incomplete  and  may  be  altered  or  revoked  notwithstanding 
the  holder's  subsequent  willingness  to  take  it  as  originally 
offered.^  But  an  acceptance  is  not  complete  and  irrevocable 
by  mere  writing  without  delivery.^ 

»Byle«  198 ;  Chitty  847 ;  1  Daniel  451 ;  1  Edwards  {  601 :  1  Pardessns  401 ; 
Cox  V.  Troy,  6  B.  <fe  Aid.  474;  S.  C .  1  Dowl.  &  Ry.  38;  Wilkinson  v.  John- 
son, 5  Dowl.  &  Ry.  408;  8.  C,  3  B.  &  C.  428;  Trimmer  v,  Oddy,  6  Eju^t  2«)<>; 
Kalli  V.  Dennistoun,  6  Exch.  483;  Chapman  v,  Cottrell,  34  L.  J.  (n.  s.)  186. 
Although  the  agreement  to  accept  and  the  revocation  are  hy  telegrams  t4> 
thA  drawer,  who  fraudulently  supprei^sed  the  latter  in  obtaining  a  discount 
on  the  faith  of  the  former,  First  Nat.  Bank  v.  Clark,  61  Md.  401. 

*  Ilsley  V,  Jones,  12  Gray  260  (1858),  where  the  revocation  was  by  letter  to 
the  drawer. 

^OotH/omia  (1880  1  Hittell's  Codes  &  Stats,  i  8198);  Dakota  (1877  Rev.  C. 
i  1900) ;  Utah  (1882  L.  61  i  77).  So,  by  the  proposed  Civil  Code  of  New  York 
a  1792). 

•Byles  198;  Chitty  34P7;  1  Daniel  452;  Thornton  v.  Dick,  4  Esp.  270;  An- 
dressen  v.  First  Nat.  Bank,  1  McCrary  252  (1880). 

•Grant  v.  Hunt,  1  C.  B.  44. 

'Chitty  348;  Anderson  v.  Heath,  4  M.  <&  S.  303. 

JCox  V,  Troy,  5  B.  <fe  Aid.  474.  This  was  formerly  doubted  in  Thornton  v, 
Dick  and  Trimmer  v.  Oddy,  supra.  If  the  revocation  is  recognized  by  pro- 
testing the  bill  for  non-acceptance,  it  cannot  afterward  be  insisted  on  as  a 
binding  acceptance,  BentincK  v.  Dorrien,  6  East  199. 
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When  once  complete,  the  consent  even  of  the  holder  will 
not  render  an  acceptance  revocable  where  the  interests  of 
other  parties  may  be  injuriously  ajBTected.'  And  where  an 
acceptance,  after  being  delivered  to  the  agent  of  the  holder 
of  the  bill,  was  canceled  by  mistake,  it  was  held  to  be  a  dis- 
charge of  a  prior  indorser,  although  the  bill  was  almost 
immediately  re-accepted.*  A  revocation  has,  however,  been 
permitted  after  the  acceptance  had  been  written  and  given 
to  the  acceptor's  clerk  for  delivery  to  the  holder,  but  mislaid 
by  the  clerk  when  called  for;  although  the  holder  was 
informed  of  this  when  he  first  called  and  told  to  call  on  the 
next  day,  and  was  then  informed  that  the  acceptance  was 
ready  for  delivery  but  that  the  clerk  who  had  it  in  charge 
was  out.^  So,  where  an  acceptance  has  been  given  under  a 
mistake  as  to  the  drawer's  funds  in  hand,  it  may  be  revoked 
on  discovering  the  mistake,  if  timely  enough  notice  can  be 
given  to  prevent  loss  by  the  holder.*  And  where  the  payee 
of  a  note  indorses  on  it  an  order  on  his  agent  for  payment 
of  the  money  in  his  hands  to  be  collected  on  the  note  and 
afterward  receives  payment  himself  from  the  maker,  this  will 
amount  to  a  revocation  of  the  acceptance  of  the  order.* 

§  638.  Oancellation  of  Acceptance. — Where  an  acceptance 
payable  at  a  banker's  is  canceled  by  him  by  mistake,  this 
will  not  render  him  liable  for  its  payment,  unless  there  is 
negligence  on  his  part.*  And  if  an  acceptance  be  canceled 
by  any  other  person  than  the  holder  and  by  mistake,  it  will 
not  discharge  the  acceptor,  as  a.  voluntary  destruction  of  the 
acceptance  would  do.''  So,  if  a  bill  be  drawn  and  indorsed 
in  France  but  accepted  and  payable  in  England,  and  the 
acceptance  be  canceled  by  mistake  of  the  banker  to  whom  it 

'Chitty347. 

*Bogart  V.  Nevins,  6  Serg.  &  R.  361  (1821). 

•Bank  of  Van  Diemen's  Land  v.  Bank  of  Victoria,  L.  E.  8  P.  C.  626  (1871). 

♦Irving  Bank  v.  Wetherald,  36  N.  Y.  335  (1867). 

'Lindsay  v.  Price,  33  Tex.  280  (1870). 

•Bvles  199 ;  Warwick  v.  Rogers,  5  Man.  <&  G.  340;  Wilkinson  v.  JohnsoA, 
8  B  i  C.  428. 

^Byles  199;  Raper  v,  Birkbeck,  15  East  17. 
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is  presented,  neither  the  acceptor  nor  the  indorsers  will  be 
discharged  by  the  English  law,  although  they  would  be  in 
France.^ 

The  unexplained  obliteration  of  an  acceptance  and  the 
return  of  the  bill  by  the  drawee  in  that  condition  is  a  can- 
cellation.* And  where  the  holder  of  an  acceptance  c^Qtls 
the  acceptor's  name,  it  is  a  waiver  on  his  part.^  But  V^^  a 
question  for  the  jury  to  determine  whether  a  similar  cancel- 
lation by  a  stranger  is  so.*  And  it  is  not  enough  that  there 
be  an  intention  to  cancel  the  acceptance,  if  by  negligence 
this  intention  is  not  acted  on.** 

But  if  the  cancellation  is  upon  an  agreement  for  a  renewal, 
which  is  void  for  want  of  a  stamp,  the  discharge  will  still  be 
complete.®  If  the  holder  of  a  bill,  on  the  other  hand,  in 
ignorance  of  the  drawee's  agreement  to  accept  it,  protests fiv^ 
bill,  it  will  not  be  a  waiver  of  the  acceptance.^  Although*, 
if  he  had  protested  the  bill  with  full  knowledge  of  the  cir- 
cumstances, it  would  be  otherwise;  and  he  could  not  after- 
ward insist  on  the  acceptance.® 

In  some  foreign  countries  acceptances  are  made  irrevoca- 
ble by  statute.'  In  Kussia  such  revocation  is  allowed,  where 
the  acceptor  discovers  the  bill  to  have  been  forged,  and  gives 
immediate  notice  of  revocation  to  the  holder  and  parties 
interested.***  And  in  Lower  Canada  the  Code  makes  provi- 
sion for  revocation  of  an  acceptance  by  consent  of  all  parties." 

•Novelli  V,  Rossi,  2  B.  A  Ad.  757. 

«Cox  V.  Troy,  6  B.  &  Aid.  474. 

•BylesSOl. 

•  Byles  201 ;  Sweeting  v.  Halse,  9  B.  <fe  C.  865 ;  S.  C,  4  Man.  &  Ry.  287. 

•Ingham  v.  Primrose,  28  L.  J.  C.  P.  294;  S.  C,  7  C.  B.  (n.  s.)  82. 

•Chitty  350;  Sweeting  v.  Halse,  9  B.  &  C.  365;  S,  C,  4  Man.  &  Ry.  287. 

'Fairlie  v.  Herring,  3  Bing.  625;  S.  C,  11  Moore  620. 

•Bentinck  v.  Dorrien,  6  East  199;  S.  C,  2  Smith  337. 

^Argentine  Rfpnblic  (1862  Code  Com.  Art.  816) ;  Austria  (1850  Exch.  Law 
Art.  21 ) ;  Brazil  (1850  Code  Com.  Art.  394) ;  Denmark  (1825  Exch.  Law  i  26) ; 
Germany  (1848  Exch.  Law  Art.  21);  Portvgal  (1833  Code  Com.  Art.  840); 
Siceden  (1&51  Exch.  Law  J  25);  Switzerland  (Exch.  Laws,  1859  Berne,  1863 
Bsisle  2  20) ;  Uruguay  (1865  Code  Com.  Art.  834). 

^Rustia  (1862  Exch.  Law  Art.  582). 

^^Jxnoer  Canada  (1867  Civ.  Code  Art.  2295). 
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§  639.  Discharge  by  Payment — Release. — An  aeceplance 
can  be  discharged,  in  general,  only  by  payment,  release  or 
waiver.^  If  such  discharge  is  in  accordance  with  the  law  of 
the  place  where  the  acceptance  is  given  and  payable,  it  will 
be  valid  everywhere.*  In  order  that  payment  by  the  ac- 
ceptor may  operate  in  his  discharge,  it  must  have  been  made 
at  or  after  the  maturitv  of  the  bill.^ 

So,  the  release  of  an  acceptor  by  the  drawer  of  a  bill  before 
its  maturity  will  not  affect  his  discharge  from  liability  to  a 
bona  fide  holder  of  the  bill  for  value  before  maturity.*  A 
release  is  often  implied  from  such  acts  of  the  holder  as 
receiving  a  sufficient  security  by  a  sealed  instrument,*  or 
taking  a  transfer  of  a  bill  of  lading  with  full  knowledge 
that  the  consignment  of  goods  in  it  was  the  consideration  for 
the  acceptance.*  But  taking  a  new  security  will  not  amount 
to  a  release,  if  the  bill  of  exchange  is  recognized  as  still 
existing;'  or  if  the  new  security  is  known  to  the  giver  to  be 
void  for  any  reason.'  In  order,  however,  that  a  bill  of  ex- 
change or  other  new  security  should  operate  as  a  release  of 
two  acceptors,  it  is  not  necessary  that  it  should  be  given  by 
both  of  them,  but  the  separate  bill  of  either  will  have  that 
effect.' 

A  release  will  not,  in  general,  discharge  a  subsequent  ac- 
ceptance.^® Nor  will  a  general  release  by  a  creditor's  compo- 
sition deed  include  a  bill  or  acceptance  given  to  a  creditor 
for  goods  purchased  and  then  in  the  hands  of  a  holder  for 

^Bvles  190:  Thitty  340;  1  Dani.*!  400;  1  Parsons  328:  Bacon  v.  Searles,  1 
H.  Bla.  88;  Fenlmn  v.  Piuock.  1  Marsli.  14;   6  T»iunt   192, 

"Robertson  u.  French,  4  Enst  130;  Burrowd  v.  Jeniiuo,  Slra.  730. 

•Stark  V.  Alvord,  40  Tex.  2(50  (1878). 

^Chilty  3r)l ;  DimI  v,  Edwards,  2  C.  &  P.  602. 

^Byles  2"1 ;  Ansell  v.  Baker,  15  Q   B.  20. 

*Chitty  354;  Mason  v.  Hunt,  Doiijrl.  284. 

'Byles  201 ;  Twopenny  v.  Younp,  3  B  &  C.  208;  S.  C,  5  D.  &  R.  259. 

^Chitty  ,351  ;  Sweeting  v.  Halae,  0  B.  &  C.  3G9. 

•By  lea  202;  Evans  v.  Drninniond,  4  Esp.  80.  In  like  manner  if  goods  are 
«old  to  two  joint  owners  and  a  hill  of  exchange  drawn  hy  one  is  taken  in 
payment,  the  other  will  he  dischargpd,  Repd  n.  White,  5  Esp.  122  And  the 
acceptance  of  one  given  in  saiisfaclion  of  the  deht  of  both,  would  have  the 
«ame  effect,  Thompson  v.  Percival,  2  B.  &  Ad.  925;  S.  C,  3  Nev.  <&  M.  667. 

^'^Chitty  351 ;  Drage  v.  Netter,  Lord  Raym.  65. 
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valuc.^  And  if  such  composition  agreement  is  drawn  to 
cover  a  liability  as  acceptor  and  provides  for  notes  to  be 
given  by  the  debtor,  there  is  no  discharge  if  the  notes  are 
not  tendered  ;^  unless  they  have  been  refused  before  such 
tender/  But  if  they  are  given  and  received,  the  discharge 
becomes  effectual.*  The  appointment  of  the  acceptor  as 
executor  of  the  holder  of  a  bill  amounts,  at  common  law,  to 
a  release  from  his  acceptance.*  Not  so,  however,  his  ap- 
pointment as  administrator.®  Nor  will  mere  delay  in  pre- 
senting an  accepted  bill  for  payment  discharge  the  acceptor, 
unlesd  so  provided  by  statute  or  falling  within  the  usual 
statute  of  limitations.^  A  drawer,  who  is  no  longer  the 
holder  of  the  bill,  can  still  release  the  acceptor  from  liability 
to  himself,  but  not,  of  course,  from  his  liability  to  subsequent 
holders.' 

§  G40.  Discharge  by  Waiver. — Finally,  the  acceptor's  lia- 
bility may  be  extinguished  by  waiver.  As  to  contracts  in 
general,  the  common  law  recognized  a  distinction  between 
waivers  before  and  after  breach.  It  required  waivers  in  the 
latter  case  to  be  under  seal  and  supported  by  a  sufficient 
consideration,  but  dispensed  with  these  requirements  in  the 
former  case.'  The  mercantile  law  requires  a  legal  considera- 
tion to  support  a  waiver  of  acceptance.^®    This  is  so  at  least 

»Chitfy  351 ;  Hnrrhy  v.  WrII,  2  Stark.  195;  1  B.  &  Aid.  103.  But  this 
wniilil  not  he  so  if  the  bill  were  at  the  time  of  executing  the  composition 
(lee<l  in  the  hands  of  au  agent  of  the  creditor,  Margeston  v.  Aitken,  3  C.  <& 
P  3.S8. 

"Chilty  352;  Cranley  v.  Hillary,  2  M.  &  Sel.  120;  Ougbton  v.  Trotter,  2 
Sew  &  Si  an.  71. 

H'hitiy  So-2;  Reay  v.  White,  1  Cromp.  &  Meea.  748. 

*Shipton  V.  Casson,  5  B.  &  C.  378;  S.  C,  8  D.  &  R.  130. 

*Chitiy  352;  Freaklv  v.  Fox,  9  B.  A  C.  130;  4  Man.  &  Ry.  18;  Bartrum  v, 
Cad«ly,  1  Terry  &  Dav.  2«»7. 

•Chitty  333 ;  Sir  John  Needham*8  Case,  8  Co.  134. 

'Farquhar  v,  Southey,  2  C.  <fe  P.  497;  Anderson  v.  Cleveland,  13  East 
430  n. 

•Chitty  a52:  Scott  v.  Lifford,  1  Campb.  250;  9  East  347. 

•Filch  17.  Sutton,  5  East  230. 

'•Chitty  350;  1  Edwards  {  602;  1  Daniel  491 ;  Parker  v.  Leigh,  2  Stark.  228; 
Badnall  v.  Samuel,  3  Price  521;  Perfect  v.  Musgrave,  6  Price  111.  But  see 
By les  199 ;  Dobson  v.  Espie,  2  Hurlst.  <&  N.  79. 
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if  the  waiver  is  not  in  express  words  and  is  only  partial.* 
Such  waiver  may,  however,  be  by  parol ;^  even  after  breaeli.' 

The  waiver  of  acceptance  must  be,  in  the  language  of  Lord 
Ellenborough,  "an  unconditional  renunciation  as  holder  of 
the  bill  of  all  claim  in  respect  of  it  upon  the  drawee  as  ac- 
ceptor."* It  should  be  in  express  words  or  by  language  or 
actions  equivalent  to  such  words.^  An  agreement  to  consider 
an  acceptance  at  an  end  is  a  sufficient  waiver.^  So,  too,  a 
message  to  an  accommodation  acceptor  from  the  holder  tliat 
"the  business  had  been  settled  with  the  drawer  and  he  need 
not  give  himself  any  further  trouble."^  So,  an  agreement 
not  to  sue  the  acceptor  if  he  would  make  an  affidavit  that 
the  acceptance  was  a  forgery.® 

On  the  other  hand,  it  has  been  held  that  the  holder  of  an 
accepted  bill  did  not  waive  his  acceptance  by  saying  at  a 
meeting  of  the  acceptor's  creditors  that  "he  looked  to  the 
drawer  and  should  not  come  upon  the  acceptor,"  unless  the 
words  were  intended  for  an  absolute  renunciation.'  Nor 
does  the  holder  waive  an  acceptance  by  receiving  from  the 
acceptor  a  partial  payment  with  a  promise  to  pay  the  bal- 
ance at  some  future  time;^^  or  by  receiving  interest  from  the 

>Byles  201;  Story  on  Bills  {  252;  Parker  t;.  Leigh,  2  Stark.  228. 

"Wintermute  v.  Post,  4  Zab.  420  (1854). 

»Chitty349. 

♦  Whatley  v.  Tricker,  1  Campb.  35 ;  Chitty  350.  "On  the  other  hand,  if  the 
words  only  imported  that  they  looked  to  the  drawer  in  the  first  instance, 
that  it  was  not  then  necessary  to  come  upon  the  acceptors  and  that  they 
should  not  resort  to  them  if  satisfaction  could  be  obtained  from  another 
quarter,  they  did  not  waive  their  remedy  by  this  conditional  promise,'*  Lord 
Ellenborough,  C.  J.,  in  Whatley  v.  Tricker,  supra. 

*Chitty  349;  1  Daniel  494;  Dingwall  v.  Dunster,  Dougl.  247.  Failure  to 
demand  payment  for  several  years  is  not  sufficient,  Farquhar  v.  Southey,  2 
C.  &  P.  497;  S.  C,  Mood.  &  M.  14.  And  a  valid  waiver  must  be  not  only 
express  but  founded  upon  some  consideration,  Parker  v.  Leigh,  2  Stark.  203. 

•Chitty  351 ;  Walpole  v.  Pulteney,  Dougl.  236. 

'Black  V.  Peele,  cited  Dougl.  236,  But  see  Adams  v,  Gregg,  2  Stark.  531^ 
where  the  holder  told  an  accommodation  acceptor  that  he  should  not  be 
troubled,  but  refused  to  surrender  the  acceptance. 

"This  has  been  held  to  be  the  case,  although  the  affidavit  made  on  such 
agreement  be  false,  Stephens  v.Thacker,  Peake  187;  Lloyd  v.  Willan,  1  Esp. 
178.    But  this  is  questioned,  Chitty  351. 

•Byles  200;  Whately  v.  Tricker,  1  Campb.  35. 

"Ellis  V.  Galindo,  cited  in  Dingwall  v,  Dunster,  Dougl.  247. 
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drawer  and  delaying  for  a  long  time  to  apply  for  payment  to 
the  acceptor.^  Nor  is  mere  indulgence  on  the  holder's  part 
a  waiver.*  In  pleading  a  waiver,  it  must  be  averred  to  have 
been  made  by  the  holder  of  the  bill  at  that  time.*  Whether 
the  alleged  waiver  is  one  in  fact  is  a  question  for  the  jury.* 
But  if  the  waiver  is  in  writing,  its  interpretation  and  effect 
are  for  the  court  to  determine.^ 

§  641.  Foreign  Statutes. — The  foregoing  principles  of  the 
mercantile  law  regarding  acceptance  of  bills  of  exchange  are 
contained  in,  or  varied  by,  statute  in  many  countries.  Thus, 
an  acceptance  admits  the  signature  of  the  drawer  and  is  con- 
clusive in  the  hands  of  a  bona  fide  holder  for  value  before 
maturity  in  Lower  Canada.^  By  the  Code  Napoleon  an  ac- 
ceptance is  prima  facie  evidence  of  funds  in  hand  ;^  but  in 
the  Argentine  Republic  this  presumption  is  negatived  by 
statute.**  In  Holland  and  Portugal  a  bill  of  exchange  is 
presumed  to  be  drawn  for  account  of  the  drawer;^  but  if 
drawn  expressly  for  account  of  another  person,  he  alone  is 
liable  to  the  acceptor.^®  In  the  Argentine  Republic  one  who 
accepts  a  bill  without  funds  may  demand  repayment  from 
the  drawer.^^  In  Hungary  the  drawer  is  only  liable  to  the 
acceptor  in  case  of  an  acceptance  supra  protest.^^  In  Ger- 
many, Sweden  and  Switzerland  the  acceptor  is  liable  by 

'Chitty  351;  Byles  2()0;  Frtrqnhar  v.  Southey,  Mood.  &  M.  14;  2  C.  &  P. 
497.     But  the  intention  is  in  such  case  a  question  for  the  jury,  lb, 

'Farquliar  v.  Southey,  Mood.  <fe  M.  14;  2  C.  &  P.  497. 

•Byles  202;  Steele  v.  Harmer,  15  L.  J.  Exch.  217;  S.  C,  14  M.  &  VV.  136; 
alBrnied,  4  £xch.  1. 

♦Bvles  201;  Chitty  349;  Ellis  v.  Galindo,  cited  in  Dingwall  v*  Dunster 
D.»u«i.  247. 

*Byles  201. 

^Lowpr  Canada  (1867  Civ.  Code  Art.  2294). 

''lielgium  (1851  Code  Napoleon);  France  (1807  Code  Napoleon  Art.  117); 
Gmce  (Code  Napoleon);  Hayti  (1826  Code  Napoleon);  Switzerland  (Geneva, 
Code  Njipoleon);  Tarknf  (Code  Napoleon). 

^Argentine  Republic  (1862  Code  Com.  Art.  826). 

^Holland  (1838  Exch.  Law  Art.  143) ;  Portugal  (1833  Code  Com.  Art.  364). 

^Holland  (1838  Exch.  Law  Art.  141);  Portugal  (1833  Code  Com.  Art.  362). 

^'Arg^ntine  Republic  (1862  Code  Com.  Art.  826). 

^Hungary  (1861  Exch.  Law  i  87). 
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mercantile  process  to  the  drawer,  but  the  reverse  is  not  true.* 
In  Hungary  the  acceptor  is  liable  to  the  drawer  if  the  bill  is 
payable  to  his  order.^  In  Holland  and  Portugal  he  is  liable 
to  the  drawer,  if  the  bill  is  paid  by  the  drawer.^  Several 
acceptors  are  jointly  liable  in  Hungary,  unless  otherwise 
expressed  in  the  acceptance.*  In  the  Argentine  Re|)ublic 
an  acceptance  is  extinguished  by  a  transfer  of  the  bill  to 
the  acceptor.*  The  drawer's  insolvency  does  not  discharge 
the  acceptor  in  general.®  In  Portugal,  however,  if  an  ac- 
ceptance is  made  payable  at  the  residence  of  a  third  person 
and  properly  demanded  and  protested,  such  person's  insolv- 
ency at  the  maturity  of  the  bill  will  discharge  the  acceptor."^ 
By  Spanish  law  an  acceptor  is  not  discharged  by  want  of 
consideration  for  his  acceptance,  nor  by  claims  on  his  part 
against  the  drawer.®  In  Bolivia  he  can  make  no  defense 
but  the  forgery  of  the  bill.®  And  he  is  discharged  by  such 
forgery .*°  But  if  the  acceptance  is  forged,  the  drawer  and 
indorsers  will  still  remain  liable  on  the  bill  to  the  holder.** 

^Austria  (1^50  Exch.  Law  Art.  23);  Germany  (1848  Exoh.  Liw  Art.  23); 
Sweden  (1851  Exch.  Law,  §  26) ;  Switzerland  (Exch.  Laws,  1859  Berne,  1863 
BaHle,  {  24). 

^Hungary  (1861  Exch.  Law  J  80). 

^Holland  (1838  Exch.  Law  Art.  148) ;  Portugal  (1833  Code  Com.  Art.  369). 

^Hungary  (1861  Exch.  Law  §  81). 

^Argentine  Rejmbllc  (1862  Code  Com.,  Art.  819).     • 

^Belgium  (1851  Code  Napoleon);  Frayiee  (18  >7  Code  Napoleon  Art.  121); 
Greece  (1835  Code  Napoleon) :  Gimtentala  (1774  Ordinancos  of  Bilhjio  §  37) ; 
Hayti  (1826  Code  Napoleon);  Hoadurds  (same  as  Guatemala)',  Ftnbj  (1865 
Code  Com.  Art.  207);  Portugal  (18:^3  Code  Com.  Art.  340);  San  Domingo 
(1829  Code  Napoleon) ;  Switzerland  (Geneva,  Code  Napoleon) ;  Turhy  (Ct»de 
Napoleon) ;  Uruguay  (1865  Code  Com.  Art.  840) ;  Ventzuela  (1862  Code  Com. 
Art.  22). 

"^Portugal  (1833  Code  Com.  Art.  339). 

^Argentine  Republic  (1862  Code  Com.  Art.  824) ;  Colombia  (1853  Code  Com. 
Arts.  419,  420) ;  GMa  Rica  (1853  Code  Com.  Arts.  409,  410) ;  Guatemnla  (1774 
Ordinances  of  Bilbao  J  37);  Honduras  (same  as  Guatemala);  Mexico  (lS-)4 
Code  Com.  Art.  355) ;  Peru  (1853  C<.de  Com.  Arts.  420.  421)  ;  Portugal  (18:33 
Code  Com.  Art.  340) ;  Salva/lor  (1855  C()de  Com.  Arts.  416,  417) ;  Uruguay 
(1865  Code  Com.  Art.  842) ;   Venezuela  (1862  C«>de  Com.  Art.  22). 

^Bolivia  (Code  Com.  1834  Art.  392) ;  Nicaragua  (1869  Code  Com.  Art.  259). 

^^Argentine,  Republic  (1862  Code  Com.  Art.  824) ;  Colombia  (1853  Code  Com. 
Art.  420) ;  Costa  Rica  (\SoS  Code  Com.  Art.  410) ;  Ecuador  ( 1829  Code  Com. 
as  in  Spain))  Peru  (1853  Code  Com.  Art.  421);  Salvador  (1855  Code  Com. 
Art.  417) ;  Spain  (1829  Code  Com.  Art.  463). 

^^ Argentine  Republic  (1862  Code  Com.  Art.  816);  Brazil  (1850  Code  Com. 
Art.  394). 
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IV,   CERTIFIED   CHECKS. 

642.  Certification— Equivalent  to  Acceptance. 

643.  Liability  of  Drawee  before  Certification. 
644    Implied  Assignment  of  Fundd. 

645.  Effect  of  Certification. 

646.  Liability  of  Certifying  Bank. 

647.  Delivery— Revocation. 

648.  Form— Verbal  Agreement — Statute  of  Frauds. 

649.  Certifying  Ofiicei*a. 

§  642.  Oertiflcation — Equivalent  to  Acceptance. — Checks 
drawn  upon  bankers  are  usually  payable  on  demand  and  are 
therefore  not  generally  presented  for  acceptance  or  accepted 
by  the  drawee.  To  aid  their  circulation,  however,  by  adding 
the  credit  of  the  bank  drawn  upon  to  that  of  the  drawer,  a 
custom  has  grown  up  of  procuring  them  to  be  "  certified  ''  by 
the  bank.  As  against  the  bank  certifying  a  check  such  cer- 
tification amounts  to  an  acceptance.^  And  it  makes  no  dif- 
ference in  this  respect  whether  the  certified  check  is  charged 
up  against  the  drawer's  account  or  not.^  In  the  United 
States  it  is  a  statutory  misdemeanor  for  any  officer  of  a 
national  bank  to  certify  checks  before  their  amount  has  been 
entered  on  the  books  of  the  bank  to  the  credit  of  the  drawer. 
And  such  misdemeanor  is  punishable  by  fine  and  imprison- 
ment.^   The  bank's  liability  to  the  holder  of  a  certified  check 

'2  Daniel  614;  1  Edwarda  {  565;  2  Parsons  74;  Meads  v.  Merchants' 
Bank,  25  N,  Y.  143  (1862) ;  Nolan  v.  Bank  of  N.  Y.  Bkg.  Art80c.,  67  Barb.  24 
(1873);  Security  Bank  v.  National  Bank,  67  N.  Y.  459  (1876);  Barnet  v. 
Smith,  30N.  H.  256  (1^55) ;  Rounds  v.  Smith,  42  111.  245  (1866) ;  Bickford  v. 
First  Nat.  Bank,  lb  238;  Andrews  v.  German  Nat.  Bank,  9  Heisk.  211 
(1872).  So,  too,  obUer,  Smith  v.  Miller,  43  N.  Y.  171  (1870).  "  By  the  law 
merchant  of  this  country  the  certificate  of  the  bank  that  a  check  is  good  is 
equivalent  to  acceptance.  It  implies  that  the  check  is  drawn  upon  suffi- 
cient funds  in  the  hands  of  the  drawee,  that  they  have  been  set  apart  for 
its  satisfaction,  and  that  they  shall  be  so  applied  whenever  the  check  is  pre- 
sented for  payment.  It  is  an  undertaking  that  the  check  is  good  then  and 
shall  continue  good,  and  this  agreement  is  as  binding  on  the  bank  as  its 
notes  of  circulation,  a  certificate  of  deposit  payable  to  the  onler  of  the  de- 
positor, or  any  other  obligation  it  can  assume.  The  object  of  certifying  a 
check  as  regards  both  parties  is  to  enable  the  holder  to  use  it  as  money," 
Swayne,  J.,  in  Merchants'  Bank  v.  State  Bank,  10  Wall.  648  (1870). 

•Brown  v.  Leckle,  43  Md.  497  (1867). 

•U.  S.  Rev.  Stats. J  5202  (Act  of  July  12th,  1882).  "On  the  passage  of  this 
act,"  says  Comptroller  Knox,  in  the  annual  report  of  the  Comptroller  of 
the  Currency  made  to  Congress  in  1883,  "banks  which  were  accustomed  to 
certify  large  amounts  of  checks  accepted  these  checks  which  were  drawn 
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drawn  on  it  is  the  same  as  its  liability  on  a  certificate  of 
deposit/ 

§  643.  Liability  of  Drawee  before  Certification. — Before  a 
cheek  is  accepted  or  certified,  the  holder  of  it  has  no  right 
of  action  upon  it  against  the  bank;^  and  cannot  avail  him- 
self of  it  as  a  set-oflF  against  a  note  of  his  held  by  the  bank.^ 

It  has  been  suggested  that  a  distinction  is  to  be  made  be- 
tween a  check  and  a  bill  of  exchange,  and  that  from  the  very 
nature  of  its  business  a  bank  of  deposit  is  liable  to  the  hold- 
ers of  its  depositors'  checks  upon  its  implied  agreement  with 
depositors  for  the  payment  of  such  cheeks.*  And  it  is  true 
that  such  an  agreement  may  be  implied  from  the  special  cir- 

upon  them,  instead  of  certifying:  them,  and  assumed  that  such  acceptance 
was  not  in  violation  of  law.  The  banks  claimed  that  they  had  power  to 
accept  checks  after  the  third  and  seventh  paragraphs  of  {  5136  of  the  • 
United  States  Revised  Statutes.  The  former  authorizes  national  banks  lo 
*make  contracts,'  and  the  latter  provides  for  the  ^exercise  of  all  such  inci- 
dental powers  HS  shall  be  necessary  to  carry  on  the  business  of  banking^. 
On  November  24th,  1882,  the  Attorney-General,  to  whom  the  question  was 
referred,  rendered  an  opinion  that  a  national  bank  cannot  lej^ally  accept 
checks  drawn  upon  it  where  the  drawer  has  not  already  deposited  therewith 
the  amount  stated  in  the  check,  and  that  such  acceptance  by  a  bank  without 
the  existence  of  funds  on  deposit  therewith  to  an  amount  exceeding  the 
Aggregate  amount  of  its  paid-in  capital,  would  be  a  violation  of  g  520:2 
Revised  Statutes." 

^Thomson  v.  Bank  of  British  North  America,  82  N.  Y.  1  (1880);  Girard 
Bank  v.  Bank  of  Penn  Township,  39  Penna.  St*  92  (1861).  So,  too,  Mer- 
chants' Bank  v.  State  Bank,  10  Wall.  648  (1870). 

'Bank  of  the  Republic  v.  Millard,  10  Wall.  152  (1869) ;  First  Nat.  Bank  v. 
Whitman,  4  Otto  343  (1876) ;  Chapman  v.  White,  6  N.  Y.  412  (1852) ;  Tvler 
V.  Gould,  48  lb.  682  (1872) ;  ^tna  Nat.  Bank  v.  Fourth  Nat.  Bank,  46  lb.  82 
(1871);  Harris  v.  Clark,  2  lb  93  (1849);  Butterworth  v.  Peck,  5  Bosw.  341 
(1859) ;  Dykers  v.  Leather  Mfrs.  Bank,  11  Paige  613  (1845) ;  Bullard  v.  Ran- 
dall, 1  Gray  605  (1854);  Carr  v.  Nat.  Security  Bank,  107  Mass.  45  (1871); 
Moses  V.  Franklin  Bank,  34  Md.  581  (1871);  Colorado  Nat.  Bank  v.  Boett- 
cher,  5  Col.  185  (1879);  National  Bank  v.  Second  Nat.  Bank,  69  Ind.  479 
(1880);  Saylor  v.  Bushong,  100  Penna.  St.  23  (1882);  Oreveling  v.  Blooms- 
bury  Nat.  Bank,  17  Vroom  255  (1884).  So,  too,  obiter,  Purcell  i».  Alle- 
iiong,  22  Gratt.  742  (1872);  Planters'  Bank  v.  Merritt,  7  Heisk.  199  (1872). 
And  it  makes  no  difference  that  the  check  is  drawn  by  a  gover?iment 
officer  in  favor  of  a  public  creditor,  Bank  of  the  Republic  v.  Millard,  xnpra. 
The  contrary  doctrine  has  been  held  in  some  cases  and  is  advocated  by 
Judge  Daniel,  but  it  appears  neither  to  be  supported  by  the  best  authorities 
nor  to  rest  upon  the  sound  and  well-recognized  principles  of  commercial 
law,  2  Daniel  651,  655;  McGrade  v.  German  Sav.  Inst.,  4  Mo.  App.  330  (1877) ; 
Zelle  v.  German  Sav.  Inst.,  lb.  401;  Senter  v.  Continental  Bank,  7  lb.  532 
(1879);  State  Sav.  Assoc,  v.  Boatman's  Sav.  Bank,  11  lb.  292  (1881);  Lester 
V.  Given,  8  Bush  357  (1871);  Fogarties  v.  State  Bank,  12  Rich.  518  (1860). 
So,  too,  obiter,  Roberts  v.  Corbin,  26  Iowa  315  (1868). 

•Case  V.  Henderson,  23  La.  An.  49  (1871) ;  Case  v.  Marchand,  lb,  60. 

*2  Daniel  (wfi. 
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cumstances  under  which  the  deposit  was  made.  Thus,  where 
a  specific  amount  of  money  was  deposited  expressly  for  the 
purpose  of  providing  for  a  check  to  be  drawn  for  that 
amount,  it  was  held  that  the  holder  of  such  check  might 
recover  the  amount  from  the  bank  on  the  common  counts  as 
money  received  for  his  use.^ 

§  644.  Implied  Assignment  of  Fund. — It  has  also  been 
suggested  by  some  legal  writers,  and  held  in  some  cases,  that 
a  check  amounts,  without  acceptance  or  certification,  to  an 
assignment  pro  tanlo  of  the  fund  drawn  against;'  and  that 
the  holder  may  therefore,  as  such  assignee,  maintain  his 
action  against  the  bank,  upon  its  refusal  to  pay  the  check, 
provided  the  bank  has  funds  of  the  depositor  sufficient  to 
meet  the  check.'     This  would  subject  the  bank  to  as  many 

»Saylor  v.  Bnshong,  100  Penna.  St.  23  (1882).  So,  obiter.  Planters'  Bank  v. 
Merritt,  7  Hei«k.  199  (1872) ;  Purcell  v.  Allemong.  22'Gratt.  742  (1872).  And 
it  has  been  said  that  a  bank  might  without  acceptance  become  liable  to  the 
holder  of  a  cheek* drawn  on  it  for  "a  wanton  or  fraudulent  refusal  to  \n\y 
the  check,  whereby  the  holder  lost  the  funds,"  2  Parsons  61.  'Mt  is  not 
enough  to  make  an  equitable  oj^signment  of  money  on  deposit  that  a  check 
should  be  drawn  therefor.  In  such  a  case  there  would  be  no  privity  between 
the  bank  and  the  holder  of  the  check,  and  until  acceptance  by  the  bank  the 
holder  cannot  recover.  But  when  in  addition  to  the  check,  the  fact  appears 
that  the  money  was  deposited  as  the  money  of  the  holder  of  the  check  and 
that  fact  is  communicated  to  the  bank  before  any  other  right  to  the  fund 
has  accrued,  the  same  becomes  in  equity  the  property  of  the  holder  of  (he 
check  and  he  may  recover  it  from  the  bank,"  Ingrriham,  J.,  in  Van  Allen  v. 
American  Nat.  Bank,  3  Lans.  519  (1S71).  So,  in  Seligman  v.  Wells,  1  Fed. 
Rep.  302  (1880),  where  the  deposit  was  for  the  special  purpose  of  meeting 
the  draft  and  it  was  duly  presented  for  payment.  Such  deposit  is  a  trust 
which  may  be  reached  in  equity  by  the  cMui  que  iriuit^  and  is  not  subject 
after  notice  to  claims  of  the  bank  against  the  depositor  individually.  Central 
Nat.  Bank  v.  Conn.  Mut.  Ins.  Co.,  3  Morr.  Trans.  52  (1881). 

'2  Daniel  652;  German  Sav.  Inst.  t;.  Adae,  8  Fed.  Rep.  106  (1880);  First 
Nat.  Bank  v.  Coates,  /6.  540  (1881).  So  held,  as  between  the  check hohler 
and  the  assignee  of  an  insolvent  drawer,  in  Roberts  v.  Corbin,  26  Iowa  315 
(1868);  or,  after  the  drawer's  bankruptcy,  against  the  clnim  of  the  bank 
drawn  upon  for  balances  due  it,  Fourth  Nat.  Bank  v.  City  Bank,  68  111.  398 
(1873).  So,  too,  not  as  against  the  bank  but  as  against  the  drawer's  assignee 
in  bankruptcy  who  had  anticipiUed  the  check  and  obtained  psynient  of  the 
fund,  Gardner  t».  National  City  Bank,  18  Cent.  L.  J.  78  (Ohi(»  1883) ;  and 
such  check  has  been  held  in  Kentucky  to  be  an  assignment  and  pretWrence 
within  the  statute  against  fraudulent  assignments,  Taylor  v.  Tsylor,  78  Ky. 
470  (1880). 

»2  Daniel  652;  Munn  v.  Burch,  25  111.  35  (1860) ;  Brown  v.  Leckie,  43  lb. 
497  (1867);  Ridgely  Nat.  Bank  v,  Patton,  109/6.  479  (1884);  Union  Nat. 
Bank  r.  Oceana  Co.  Bank,  80  i&.  212  (1875);  Foe:urtie8  v.  Slate  Bank,  12 
Rich.  518  (1860);  Lester  v.  Given,  8  Bush  357  (1871);  McGnule  v.  German 
Sav.  Inst.,  4  Mo.  App.  330  (1877) ;  Zelle  v.  German  Sav.  Inst.,  lb.  401 ;  Senter 
V.  Ojntinenlal  Bank,  7  lb.  532  (1879).    And  see  Van   Bibber  v.  Bank  of 
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actions  as  there  were  separate  checks  drawn  upon  it,  and 
accordingly  it  has  been  held  that  the  drawer  might  himself 
bring  several  actions  against  the  bank  upon  his  several 
checks  for  the  use  of  their  respective  payees.* 

But  the  weight  of  authority,  both  in  England  and  in  the 
United  States,  rejects  this  distinction  between  checks  and 
bills  of  exchange,  and  holds  that  a  check  is  not  an  assign- 
ment of  the  fund  drawn  against  and  will  not,  before  accept- 
ance implied  or  express,  support  an  action  by  the  holder 
against  the  bank.* 

The  rule  above  laid  down  follows  the  analogy  of  the  un- 
questioned law  as  to  bills  of  exchange,  that  the  drawee  is 

Lonisianft,  14  La.  An.  481  (1869) ;  Dodge  v.  National  Exchange  Bank,  20 
Ohio  8t  234  (1870) ;  S.  C,  30  lb.  1  (1876).    So,  obiter,  Weinstock  v.  Bellwood, 

12  Bush  139  (1876),  where,  however,  a  draft  by  the  holder  of  a  promissory 
note  on  the  maker  for  part  of  the  amount  due  on  the  note  was  held  to  con- 
fer no  right  of  action  in  favor  of  the  recipient  of  the  draft  against  the 
drawee.  And  see  the  leading  article  on  this  subject  in  11  Cent.  L.  J.  381 
(Nov.  12.  1880),  and  the  note  to  Dickinson  v.  Coats,  18  lb,  73  (Jan.  25,  1884). 

*  Chicago  M.  &  F.  Ins.  Co,  v.  Stanford,  28  111.  168  (1862).  This  case  in 
multiplication  of  actions  is  a  good  illustration  of  one  of  the  strongest  objec- 
tions to  adopting  the  proposed  new  principle  for  checks.  It  has  been  held, 
wiih  more  reason  and  less  practical  objection,  that  the  assignment  of  a  cer-  * 
tififjittt  of  deposit  carries  the  fund  with  it,  Springfield  Ins.  Co.  v.  Peck,  102 
111.  26.5  (1882). 

»By les  22 ;  Hopkinson  v.  Forster,  L.  R.  19  Eq.  74  (1874) ;  Shand  v.  DuBuis- 
son,  18  lb.  283;  Bank  of  Louisiana  v.  Bank  of  New  Orleans,  L.  R.  6  H.  L. 
352;  Schroeder  v.  Central  Bank,  34  L.  T.  R.  (n.  s.)  735  (1876);  People  v. 
Merchants'  Bank.  78  N.  Y.  269  (1879) ;  Butterworth  v.  Peck,  5  Bosw.  341 
(1.S59);  Lunt  v.  Bank  of  North  America,  49  Barb.  221  (1867);  Chapman  v. 
White,  6  N.  Y.  417  (1^52) ;  Tyler  v.  Gould,  48  lb.  682  (1872) ;  Coates  v.  Doran, 
20  Cent.  L.  J.  36  (Mo.  1884) ;  Attorney-General  v.  Continental  Life  Insurance 
Co.,  71  N.  Y.  380  (1877),  reversing  10  Hun  604;  Moses  i'.  Franklin  Bank, 
34  Md.  574  (1871) ;  National  Bank  v.  Second  Nat.  Bank,  69  Ind.  479  (1880) ; 
Harri-on  v.  \Vrip:ht,  100  lb.  515  (1884) ;  First  Nat.  Bank  v.  Gish,  72  Penna.  St. 

13  (1872),  and  Dickinson  v.  Coats,  supra;  8.  C,  79  Mo.  250,  as  agaiii«t  a  suIjsc- 
qut*Mt  general  assignment  for  creditors;  or  against  subsequent  attaching  cred- 
itors, Duncan  v.  Berlin,  60  N.  Y.  151  (1875);  Loyd  v.  McCaffrey,  46  Penna.  St. 
410  (1864) ;  Iraboden  v.  Perrin.  19  Cent.  L.  J.  415  (Tenn.  1884) ;  or  against  a 
receiver.  People  v.  Merchants'  Bank,  supra;  Grammel  v.  Cauner,  19  Cent.  L. 
J. 492  (Mich.  1884) ;  or  in  case  of  a  gift,  against  the  personal  representatives  of 
a  (leceae«ed  drawer,  Simmons  V.Cincinnati  Sav.  Soc,  31  Ohio  St.  457  (1877).  '*A 
check  is  clearly  not  an  assignment  of  money  in  the  hands  of  a  banker ;  it  is  a 
bill  of  exchange  payable  at  a  banker's.  *  *  *  I  do  not  understand  the 
expressions  attributed  to  Mr.  Justice  Byles  in  the  case  of  Keene  v.  Beard, 
but  I  am  quite  sure  that  learned  judge  never  meant  to  lay  down  that  a 
banker  who  dishonors  a  check  is  liable  to  a  suit  in  equity,"  Sir  G.  Jessel, 
M.  R ,  in  Hopkinson  v,  Forster,  supra.  And  it  has  been  held  that  even 
where  the  deposit  was  accompanied  with  express  direction  to  pay  it  out  on 
a  certain  check,  the  check  did  not  effect  an  assignment  of  the  fund  as 
against  a  subsequent  attachment  levied  before  acceptance  of  the  check  by 
the  bank,  Mayer  v.  Chattahoochee  Nat.  Bank,  51  Ga.  325  (1874). 
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only  liable  to.  the  payee  or  holder  after  he  has  accepted  the 
bill.  And  it  has  been  held  that  a  bill  of  exchange  drawn 
on  a  general  fund  is  not  an  assignment  of  the  fund  until 
accepted;^  especially  if  it  be  for  only  part  of  the  entire 
fund.*  And  this  has  been  held  even  of  a  bill  drawn  ex- 
pressly against  the  proceeds  of  a  bill  of  lading.^ 

On  the  other  hand,  a  bill  for  the  whole  fund  in  the 
drawee's  hands  has  been  held  to  be  a  transfer  of  the  fund.' 
And  a  bill  payable  out  of  a  particular  fund  has  been  held 
to  effect  an  equitable  assignment  of  the  fund.*  So,  a  draft 
by  a  creditor  upon  his  debtor  has  been  held  to  transfer  the 
debt,  as  against'  a  subsequent  attachment.®  And,  in  like 
manner,  an  order  on  a  particular  fiind  {e.  g.  for  part  of  the 
moneys  becoming  due  on  a  contract)  has  been  held  to  be  a 
valid  transfer  as  against  a  subsequent  assignee  of  the  fund 
and  contract."'  And  an  order  payable  out  of  moneys  to  be 
collected,  has  been  held  to  be  an  assignment  of  the  moneys 
'pro  tanto  when  collected.® 

But  an  order  upon  one's  debtor  to  pay  a  certain  sum  and 
charge  the  payment  to  the  drawer's  account  does  not,  it  has 
been  held,  transfer  the  debt;®  nor  an  order  by  the  holder  of 

> Kimball  v.  Donald,  20  Mo.  577  (1855) ;  Lewis  v.  Traders'  Bank,  30  Minn 
134  (18S3) ;  Firet  Nat.  Bank  v.  Dubuque  Ry.  Co.,  52  Iowa  378  (1879),  thougb  it 
may  be  taken  with  other  circumstances  as  evidence  of  an  intention  to  make 
such  assignment.    See,  too,  Whitney  v.  Eliot  Nat.  Bank,  137  Mass.  351  (1884). 

•Mandeville  v.  Welch,  5  Wheat.  277,  286  (1820). 

•Cowperthwaite  v.  SheflSeld,  1  Sandf.  416  (1848) ;  but  it  is  suggested  that 
a  bill  for  the  entire  proceeds  of  the  shipment  might  have  such  efl'ect  alter 
notice  to  the  consignee,  lb.  But  a  draft  drawn  in  such  manner  becnmes  an 
assignment  on  the  drawee's  promise  to  pay  it,  Lowery  v.  Steward,  25  N.  Y. 
239  (1862). 

•Kahnweiler  t).  Anderson,  78  N.  C.  133  (1878),  and  see,  to  like  effect,  Cor- 
ser  V.  Craig,  1  Wash.  C.  C.  424  (1806),  against  an  attachment  after  suit  begun 
by  the  payee  against  the  drawee. 

*  Ballon  V.  Boland,  14  Hun  355  (1878). 

•Miller  v.  Hubbard,  4  Cranch  C.  C  451  (1834) ;  even  though  the  draft  waa 
unknown  to  the  drawee  at  the  time  of  the  attachment.  King  v.  Gorslin,  4 
Cranch  d  C.  150  (1831).  But  it  seems  that  a  payment  made  under  the 
attachment  before  notice  of  the  draft  would  be  good  as  against  the  draft, 
Miller  v.  Hubbard,  supra. 

^Moody  V.  Kyle,  34  Miss.  506  (1857). 

*County  V.  Hinckley,  18  Cent.  L.  J.  116  (Iowa  1883). 

•Noe  V.  Christie,  51  N.  Y.  270  (1873),  the  original  creditor  remaining  such 
and  being  entitled  as  such  to  sue,  subject  only  to  the  defense  of  payments 
actually  made  by  his  debtor  on  the  order. 
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a  note  on  the  maker  for  payment  of  a  part  of  it;*  nor  an 
ord«r  by  the  beneficiary  of  a  trust  upon  the  'trustee  to  pay 
"afl  the  income  becomes  due/'*  And  the  designation  of  a 
particular  fund  for  re-imbursement  is  not  suflScient  to  con- 
vert the  order  into  an  assignment  of  the  fund.^ 

§  645.  Effect  of  Certification. — By  certifying  a  check  drawn 
on  it  the  bank  becomes  the  principal  debtor  of  the  holder, 
the  drawer  of  the  check  falling  into  the  place  of  a  surety.* 
For  the  amount  represented  by  the  check  the  bank  ceases  to 
be  the  depositor's  debtor,  assuming  instead  of  this  liability  a 
liability  to  the  holder  of  the  check.*  A  check  diflfers  from 
a  time  draft  in  being  payable  at  once,  and  its  acceptance  or 
certification  amounts,  therefore,  to  payment  of  the  debt  for 
which  it  is  given.®  But  if  the  check  is  duly  presented  for 
payment  and  notice  of  dishonor  is  duly  given,  the  drawer 
will  not  be  discharged.^     Nor  will  an  indorser  of  the  check 

*Wein8tock  v.  Bellwood,  12  Bush  139  (1876);  and  no  action  lies  on  the 
order  at  suit  of  the  payee  named  in  it,  lb. 

'Gibson  v.  Cooke,  20  Pick.  15  (1838). 

'Brill  V.  Tuttle,  81  N.  Y.  454  (1880), 

*2  Daniel  615;  Andrews  v.  German  Nat.  Bank,  9  Heisk.  211  (1872K  And 
the  check  must  therefore  be  presented  for  payment  in  business  hours  on 
the  next  day  in  order  to  hold  the  drawer,  76. 

*  Willete  V.  Phoenix  Bank,  2  Duer  121  (1833);  Girard  Bank  v.  Bank  of  Penn 
Township,  39  Penna.  St.  92  (1861). 

•First  Nat.  Bank  v.  Leach,  52  N.  Y.  350  (1873) ;  Thomson  v.  Bank  of  British 
N  Am.,  82  N.  Y.  1  (1880),  reversing  13  J.  &  S.  1 ;  Essex  Co.  Nat.  B^mk  v. 
Bank  of  Montreal,  7  Biss.  193  (1876).  So,  too,  remarks  of  Hunt,  J.,  in  First 
Nat  Bank  v.  Whitman,  4  Otto  343  (1876).  And  see  Andrews  v.  German  Nat. 
Bank,  9  Heisk.  211  (1872),  where  it  was  held  to  be  a  question  for  the  jury  to 
decide  whether  an  absolute  or  conditional  payment  was  intended.  "Ordi- 
narily where  a  payee  or  holder  of  a  check  which  is  payable  immediately, 
instead  of  demanding  payment  procures  the  check  to  be  certified,  the  check 
is  as  between  the  drawer  and  holder  regarded  as  paid,  and  the  holder  must 
look  to  the  bank  whose  obligation  he  has  accepted  in  lieu  of  the  njoney. 
because  by  procuring  the  certification  he  has  caused  an  amount  of  ihe 
drawer's  funds  or  credit  equal  to  that  for  which  the  check  was  drawn  to  he 
set  apart  for  the  payment  of  that  check  and  w^ithdrawn  from  the  control  ot 
the  drawer,  and  his  funds  are  as  etfectually  diminished  as  if  the  money  had 
been  paid,  while  the  bank  has  given  a  negotiable  obligation  to  the  Imlder  of 
the  check  which  is  equivalent  to  a  certificate  of  deposit.  If  the  holder  of  the 
certified  check  should  lose  it  he  would  still  have  his  remedy  upon  it  against 
the  bank  but  could  not  have  recovered  against  the  drawer  whose  funds  had 
been  thus  locked  up  or  transferred  to  the  credit  of  another  party,"  llapallo, 
J.,  in  Thomson  v.  Bank  of  British  North  Am.,  itupra. 

'  Rounds  V,  Smith,  42  III.  215  (1866) ;  Bickford  v.  First  Nat.  Bank,  76.  238; 
Wood  I'.  Merchants',  &c  ,  and  Trust  Co  ,  41  lb.  267.  In  the  latter  case  ihe 
failure  of  the  certifying  hank  was  hehl  to  he  no  discharge  of  the  drawer. 
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be  discharged  by  its  being  certified  at  his  request  before  its 
transfer/ 

§  646.  Liability  of  Certifying  Bank.— The  bank's  liability 
for  payment  of  a  certified  check  may  be  barred  like  any 
other  acceptance,  by  the  Statute  of  Limitations.*  But  it  will 
not  be  discharged  at  suit  of  a  bona  fide  purchaser  for  value 
before  maturity  by  any  want  of  original  consideration  or  by 
any  fraud  in  filling  a  blank.^ 

It  has  been  held  that  payment  by  the  bank  to  a  person 
holding  the  check  under  an  unauthorized  or  forged  indorse- 
ment will  not  amount  to  an  acceptance  or  render  the  bank 
liable  to  the  rightful  owner  of  the  check.*  But  it  is  the  duty 
of  a  bank  to  know  the  signature  of  its  customer,  and  if  it  cer- 
tifies a  forged  cheek,  it  will  still  be  liable  on  its  certificate.* 
And  it  cannot  set  up  the  forgery  except  as  against  a  holder 
who  took  the  check  with  notice  of  that  fact.® 

In  like  manner,  the  bank  is  estopped  by  certifying  a  check 
drawn  upon  it  from  denying  that  it  has  funds  sufficient  to 
pay  the  check.^  The  statutory  prohibition  above  referred 
to,  by  which  it  is  forbidden  to  national  banks  in  the  United 

And  procuring  the  certification  of  a  check  is  not  an  extension  and  will  not 
of  ib»elf  discharge  the  drawer,  Warrensburg  Bldg.  Assoc,  v.  Zoll,  20  Cent.  L. 
J.  36  (Mo.  18W). 

>  Mutual  Nat.  Bank  v.  Rotg6,  28  La.  An.  933  (1876). 

•Thomson  t;.  Bank  of  British  N.  Am.,  13  J.  &  S.  1  (1879).  And  after  the 
lapse  of  six  years,  the  funds  having  been  withdrawn  in  the  meanwhile,  the 
hank  will  not  be  liable  on  such  certificate,  Stevens  v.  Corn  £xch.  Bank.  3 
Hun  147  (1874). 

"Men-hants*  Loan  Co.  v.  Bank  of  the  Metropolis,  7  Daly  137  (1877).  And 
if  the  payee*s  name  is  fictitious,  it  will  not  affect  a  bona  fide  holder,  lb, 

♦First  Nat.  Bank  v.  Whitman,  4  Otto  343  (1876).  But  the  contrary  was 
held  in  Pennsylvania  as  to  a  check  so  indorsed  and  paid  and  charged  up  to 
the  drawer's  account.  Seventh  Nat.  Bank  v.  Cook,  73  Penna.  St.  483  (1873). 

*Hagen  t;.  Bowery  Nat.  Bank,  6  Lans.  490  (1872).  So,  where  the  bank 
drawn  upon  has  credited  and  paid  a  forged  check  to  another  bank,  an 
innocent  holder,  who  thereupon  pays  the  amount  over  to  its  depositor,  the 
drawee  cannot  recover  such  payment  from  the  bank  receiving  it,  Commer- 
cial, &c.,  Bank  v.  First  Nat.  Bank,  30  Md.  11  (1868). 

•2  Daniel  616;  Marine  Nat.  Bank  r.  Nat.  Citv  Bank.  59  N.  Y.  67  (1874) ; 
a  C.  4  J.  <fe  S.  470;  White  v.  Continental  Nat.  Bank,  64  N.  Y.  316  (1876) ; 
Security  Bank  v.  National  Bank,  67  lb,  459  (1876).  See,  too,  National  Bank 
of  Commerce  v.  National  Mechanics'  Bank,  55  N  Y.  *J11  (1873). 

'E^py  V.  Bank  of  Cincinnati,  18  Wall.  604  (1873);  Marine  Nat.  Bank  v, 
Nat.  City  Bank,  ntpra;  National   Bank  of  Co»inn»»rce  r.  Nat.  Mech.  Bank, 
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States  to  certify  checks  without  having  funds  in  hand  to 
meet  them,  does  not  cover  the  case  of  a  conditional  accept- 
ance when  a  draft  deposited  for  collection  is  paid.*  Although 
in  other  cases  the  certification  of  a  draft  without  funds  to 
meet  it  is  unauthorized,  yet  the  certifying  bank  will  be  liable 
on  its  certificate  to  a  bona  fide  holder  for  value.*  If,  how- 
ever, the  check  certified  is  that  of  the  certifying  officer  him- 
self, it  will  be  notice  to  purchasers  of  his  want  of  authority 
to  certify.* 

The  warranty  of  funds  in  hand  and  genuineness  of  signa- 
ture implied  in  certifying  a  check  does  not  extend  to  the 
body  of  the  instrument  or  prevent  the  bank  from  setting  up 
any  defense  by  reason  of  alteration  in  its  terms.*  Nor  is  a 
custom  admissible  to  show  that  more  was  intended  by  the 
certificate.*  If,  therefore,  a  bank  certifies  and  pays  a  check 
that  has  been  altered  in  amount  or  date,  it  may  recover  the 
payment  made.^  But  where  the  alteration  was  made  by  the 
drawer  himself  after  certification  and  was  made  possible  by 
the  negligence  of  the  bank  in  suffering  a  blank  to  be  left  in 
the  amount,  the  bank  will  be  liable  to  a  bona  fide  holder.^ 

§  647.  Delivery — Revocation. — Like  other  contracts,  a  cer- 

Bupra;  Security  Bank  v.  National  Bank,  stipra.  *'A  certification  of  a  check, 
if  written  out,  would  contain  a  statement  that  the  drawer  had  funds  suffi- 
cient to  meet  it  in  the  bank  applicable  to  its  payment  and  an  agreement  on 
behalf  of  the  bank  that  these  funds  should  be  retained  and  paid  upon  the 
check  whenever  it  was  presented/'  Church,  C  J.,  in  Cooke  v.  State  Nat. 
Bank,  62  N.  Y.  114  (1873).  affirming  60  Barb.  339,  1  Lans.  494.  See,  too, 
Freund  v.  Importera',  &c.,  Bank,  76  N.  Y.  352  (1879). 

» National  Bank  v.  National  Bank,  7  W.  Va.  544  (1874). 

*  Atlantic  Bank  v.  Merchanta'  Bank,  10  Gray  532  (1858). 

•Clnflin  V.  Farmera'  Bank,  25  N.  Y.  293  (1862),  reversing  36  Barb.  540 
(1861),  where  an  exception  had  been  made  to  the  ordinary  rule  of  agency 
in  favor  of  the  plaintiff  as  a  bona  fide  holder. 

*Espy  V.  Bank  of  Cincinnati,  18  Wall  604  (1873) ;  National  Bank  of  Com- 
merce  v.  Nat.  Mech.  BMiak,  55  N.  Y.  211  (1873) :  Marine  Nat.  Bank  v.  Nat. 
City  Bank,  59  N.  Y.  67  (1874);  S.  C,  4  J  &  S.  470;  White  v.  Continental 
Nat.  Bank,  64  N.  Y.  316  (1876) ;  Security  Bank  v.  National  Bank,  67  N.  Y. 
459  (1876). 

'Security  Bank  v.  National  Bank,  supra;  White  v.  Continental  Nat.  Bank, 
evpra, 

•National  Bank  of  Commerce  v.  Nat.  Mech.  Bank,  55  N.  Y.  211  (1873). 

'  Helwege  c.  Hibernia  Nat.  Bank,  28  La.  An.  520  (1876).  See,  too.  Louisiana 
Nat.  Bank  v.  Citizens'  Bank,  28  La.  An.  189  (1876),  where  the  alteration  was 
made  before  the  check  was  certitied. 
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tified  check  only  takes  eflfect  upon  delivery  and  if  the  batik 
certifies  and  afterwards  pays  a  check  notwithstanding  notice 
given  to  it  before  delivery  of  its  certificate,  it  will  be  liable 
to  the  drawer.^  But  after  it  has  been  certified  and  delivered 
to  the  holder,  the  drawer  has  no  control  over  it  or  power  to 
revoke  it,*  and  notice  of  revocation  then  given  will  not 
render  the  bank  liable  to  the  drawer,  if  it  pays  the  clieck/^ 
If  a  check  payable  to  the  order  of  A.  is  certified  without  A.'s 
knowledge  for  the  drawer,  and  is  afterwards  altered  by  the 
drawer  so  as  to  be  payable  to  bearer  and  delivered  nnd  paid 
to  a  bearer  other  than  the  payee,  the  payee  will  acquire  no 
right  of  action  against  the  bank,  whatever  the  Hgreenient 
between  him  and  the  drawer  may  have  been,  unknown  to 
the  bank.*  But  if  the  drawer  of  a  check,  payable  to  his 
own  order  and  indorsed  by  him,  procured  it  to  be  certified, 
the  bank  will  be  liable  on  it  to  a  bona  fide  holder  for  value 
purchasing  it  after  it  had  been  stolen  from  the  drawer.* 

Where  a  bank  certifies  a  check  or  a  note  to  be  good 
through  mistake,  it  may  afterward  revoke  its  certificate,  if  it 
has  not  changed  hands,  and  if  no  damage  has  been  caused 
to  the  holder  by  the  laches  of  the  bank/  But  not  even 
fraudulent  misrepresentation  on  the  drawer's  part  as  to  his 
solvency,  though  it  induce  the  bank  to  certify  the  check, 
will  avail  the  bank  as  a  defense  against  one  who  has  pur- 
chased it  for  value  without  notice  and  before  dishonor/  But 
if  a  certified  check  be  post-dated,  this  is  notice  until  its  date 

'Freund  v.  Importers'.  Ac,  Bank,  3  Hun  689  (1875).  For  other  fiu-ts  in 
eame  case,  see  12  Uun  537 ;  also  76  N.  Y.  352. 

'1  Daniel  616. 

•Freund  v.  Importers',  <&c.,6ank,  12  Hun  537  (1878) ;  nlthoujrh  ilin  lii»M«'r 
at  the  time  of  procuring  the  check  to  be  certified  still  lacked  the  pji y*  e':^ 
indorsement,  76. 

*  Abrams  v.  Union  Nat.  Bank,  31  La.  An.  61  (1879). 

*Nolan  V.  Bank  of  New  York,  67  Barb.  24  (1873).  In  ihU  onse  the  v\\vvV 
came  to  the  hands  of  the  purchaser  about  four  months  afror  its  date  hiuI 
more  than  three  months  after  certiHcalion,  but  was  taken  in  due  course  of 
business  and  after  reasonable  inquiry. 

•So  held  in  the.c-ase  of  certified  notes,  Irvins:  Bank  v.  Wei  herald,  30  N.  Y. 
335  (1867) ;  S.  C,  34  Barb.  323;  Second  Nat.  Bank  v.  Western  N;it.  Bank,  r,l 
Md.  128  (1878). 

'Bank  of  the  Republic  t».  Baxter,  31  Vt.  101  (18">8).  So,  in  cmsp  of  mis- 
take, Phoenix  Bank  v.  Bank  of  America,  1  N.  Y.  Leg.  Obs.  26  (184J) 
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that  it  was  not  issued  in  the  ordinary  course  of  business.^ 
So,  if  the  check  was  drawn  "  to  hold  as  collateral,"  and  cer- 
tified "good  when  properly  indorsed,"  it  is  notice  to  all 
holders.'^ 

§  648.  Form — Verbal  Agreement — Statute  of  Frauds. — 
The  usual  form  of  certifying  checks  is  by  a  bank  stamp  with 
the  word  "  certified  "  or  its  equivalent,  and  the  signature  of 
the  certifying  oflScer.  Any  language  of  like  import  is  suffi- 
cient, e.  g,  "accepted,"^  or  "good."*  So,  a  letter  to  that 
effect  is  sufficient.*  And  even  a  verbal  promise  on  the  part 
of  a  bank  to  pay  a  check  drawn  on  it,  has  been  held  suffi- 
cient, the  Statute  of  Frauds  not  being  held  applicable  to 
such  promise.®  But  if  the  bank  has  no  funds  of  the  drawer, 
it  is  a  promise  to  pay  the  debt  of  another  and  void  under  the 
statute,  if  not  made  in  writing."'  And  a  verbal  promise  by 
the  drawee  to  pay  a  check  has  been  held  to  come  within  the 
New  York  statute,  which  requires  the  acceptance  of  a  bill 
of  exchange  to  be  in  writing.*  An  agreement  to  pay  a 
check,  as  we  have  already  seen  in  the  case  of  a  like  agree- 
ment as  to  bills  of  exchange,  is  not  equivalent  to  an  accept- 
ance or  certificate  in  favor  of  any  one  to  whom  it  has  not 
been  communicated.'  And  where  a  bank  promises  a  depos- 
itor to  pay  all  checks  which  he  may  draw,  this  has  been  held 
to  create  no  obligation  on  its  part  to  the  holder  of  a  check 
subsequently  drawn  for  part  of  the  deposit.'® 

§  649.  Certifying  Officers. — We  have  already  considered, 

^Clarke  Nat.  Bank  v.  National  Bank  of  Albion,  52  Barb.  592  (1868). 
"Dorsey  v.  Abrams,  85  Penna.  St.  299  (1877). 
•Pope  r.  Bank  of  Albion,  59  Barb.  226  (1871). 

*  Baniet  v.  Smith,  3  N.  H.  256  (1855) ;  Wood  v.  Merchante',  &c.,  Trust  Co., 
41  111.  267  (1866). 

*  Phoenix  Bank  v.  Bank  of  America,  1  N.  Y.  Leg.  Obs.  26  (1842). 

•Meads  v.  Merchants'  Bank,  25  N.  Y.  143  (1862);  Nelson  v.  First  Nat. 
Bank,  48  III.  36  (1868). 

^  Morse  v.  Massachusetts  Nat.  Bank,  1  Holmes  209  (1873). 

•Risley  v.  Phoenix  Bank,  83  N.  Y.  318  (1881). 

•First  Nat.  Bank  v.  Pettit,  41  111.  492  (1866).  Although  such  promise 
would  be  the  subject  of  an  action  by  one  to  whom  it  was  communicated  and 
who  had  relied  on  it.  Nelson  v.  First  Nat.  Bank,  supra, 

"Carr  v.  National  Security  Bank,  107  Mass.  45  (1871). 
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in  the  chapter  on  Agency,  what  officers  can  bind  a  bank  by 
their  signature.  The  certifying  of  checks  is  usually  done 
by  the  cashier,  and  he  is  undoubtedly  the  proper  officer  to 
give  such  certificate.^  And  it  has  been  questioned  whether 
►a  teller's  certificate  will  bind  the  bank.*  And  a  usage  to 
that  effect  is  not  established  by  proof  of  a  custom  for  the 
teller  to  give  certificates  of  deposit.'  Such  usage,  however, 
undoubtedly  obtains  in  many  banks,  and  it  is  believed  that 
the  principles  governing  the  action  of  bank  officers  in  regard 
to  drawing,  indorsing  and  accepting  bills  and  notes  will  be 
applied,  as  the  question  arises,  to  the  certifying  of  checks. 

>Bferchant8'  Bank  v.  State  Bank,  10  Wall.  651  (1870).  And  in  like  man- 
ner  he  may  be  liable  for  a  misapplication  of  bank  funds  out  of  the  banking 
house  and  out  of  banking  hours,  Pendleton  v.  Bank  of  Kentucky,  1  T.  B. 
Mon.  181  (1824). 

'"There  is  no  inherent,  original  power  expressly  conferred  to  enable  him 
to  certify  that  the  checks  of  the  depositors  at  the  bank  will  be  good,  when 
presented  for  payment  at  some  future  time.  Nor  is  such  power  incident  to, 
or  necessary  to,  the  faithful  discharge  of  any  of  his  duties.  *  *  *  The 
power  in  question  is,  in  fact,  not  only  not  implied  as  incidental  to  the  proper 
performance  of  the  duties  of  the  office,  but  the  teller  is  not  a  regular  certi- 
fying officer,  as  to  the  state  of  any  depositor's  account;  for  he  has  not  the 
means  of  certifying  it.  Nor  is  he  responsible  for  the  book-keeper's  state- 
ment. Nor  does  such  power  exist  in  the  book-keeper,  for  during  the  busi- 
ness hours  of  the  day  he  is  not  the  receiver  of  all  the  checks  drawn  by  the 
depositors  as  they  are  paid  at  the  bank,  nor  is  he  answerable  for  the  amount 
until  handed  to  him  for  entry  on  the  books.  *  *  *  Such  a  power  of 
certifying  is,  in  fact,  a  power  to  pledge  the  credit  of  the  bank  to  its  custom- 
ers, a  power  which,  by  the  constitution  of  a  bank,  can  alone  be  exercised 
by  its  president  and  directors,  unless  specially  delegated  by  them.  And 
conneqiiently  it  cannot  be  implied  as  a  resulting  duty  or  authority  in  any 
individual  officer.  Evidence  of  usage,  therefore,  can  imply  no  original  in- 
herent and  implied  power  in  tellers  thus  to  certify;  however,  it  may  bear 
on  the  question  of  binding  a  bank  by  the  allowance  of  such  a  usage,"  Wilde, 
J.,  in  Mussey  v.  Eagle  Bank,  9  Mete.  818  (1845).  And  see  dissenting  opinion 
of  Clifford.  J.,  approving  this  language  in  Merchants'  Bank  v.  State  Bank, 
10  Wall,  666  (1870). 

'Mussey  v.  Eagle  Bank,  tupra. 
vol..  n.  T 
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CHAPTER  XIX. 

TRANSFER. 

7.   What  Instruments  are  Transferable. 
IL  Parties  to  Transfer. 
IIL  Time  of  Transfer. 

I.   WHAT   INSTRUMENTS   ARE   TRANSFERABLE. 

650.  Assignment  of  Glioses  in  Action. 

651.  Statute  of  Anne — American  Statutes. 

652.  Negotiable  Instruments — What. 

653.  Bills  to  Be«rer. 

654.  A.  B.  or  Bearer. 

655.  Non -negotiable  Instruments — Transfer. 

656.  Action  by  Indorsee. 

657.  '  Defenses  Admissible. 

658.  Liability  of  Indorser. 

659.  Not  as  Indorser. 

660.  Blank  Indorsements. 

661.  Subsequent  Holders. 

§  650.  Assignment  of  Choses  in  Action. — ^At  common  law 
a  chose  in  action  cannot  be  transferred  so  as  to  give  the 
holder  a  right  of  action  in  his  own  name.  In  the  civil  law 
no  such  limitation  of  the  right  of  transfer  is  known. ^  The 
negotiable  character  of  bills  and  notes  is  therefore  of  especial 
importance  in  common  law  countries  and  is  the  principal 
distinction  between  such  instruments  and  other  contracts — 
other  contracts  being  transferable  subject  to  existing  defenses." 
Commercial  paper,  however,  is  not  merely  assignable  but^  in 
the  language  of  the  law  merchant,  "negotiable;"  that  is,  it 
may  be  transferred  or  negotiated  free  from  equities  which 
exist  between  the  original  parties. 

'Story  on  Prom.  Notes  2  181. 
*Chitty  224. 
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§  651.  Stattite  of  Anne — American  Statntes.-^The  negotia- 
bility of  bills  of  exchange  was  extended  in  England  Uy  the 
Statute  of  Anne  to  promissory  notes,  including  foreign  notes.^ 
And  in  the  United  States  many  of  the  States  have  by  statute 
put  promissory  notes  on  a  footing  with  bills  of  exchange  as 
to  all  negotiable  and  actionable  qualities.*  Checks,  which 
are  in  effect  inland  bills  of  exchange,  have  been  made  trans- 
ferable and  actionable  by  statute  in  Pennsylvania  and  West 
Virginia.^  Many  States  provide  also  for  the  transfer  of 
bonds,  enabling  the  assignee  to  sue  in  his  own  name.^  And 
in  Kentucky  a  negotiable  railroad  bond  may  be  transferred 
by  indorsement  and  delivery.*  In  Wisconsin  warehouse  re- 
ceipts are  made  negotiable,  unless  otherwise  expressed;®  and 
warrants  of  municipal  corporations  are  made  non-negotiable,"' 

'Story  on  Prom.  Notes  {  173;  Story  Confl.  L.  J  353;  Milne  v.  Graham,  1 

B.  &  C.  192;  Bentlev  v.  Northouse,  M.  &  M.  66,  Scotch  note;  Hatcher  v. 
McMorine,  4  Dev.  122  (1833).  The  English  statute  (3  and  4  Anne  c.  9  Jl) 
will  be  found  in  the  appendix  to  this  work. 

^Arizona  (1877  C.  L.  ?J  3404-5);  Arkansas  (1874  R.  8.  J  563) ;  California 
(1876  Civ.  Code  6044,  10368) ;  Connecticut  (1875  G.  S.  343) ;  Colorado  (1877  G. 
L.  I  91) ;  Delaware  (1874  R.  C.  357  {  8) ;  Florida  (1881  McClel.  Dig.  832  i  86) ; 
Qforgia  (1882  Code  ?  2775) ;  DintHct  of  Columbia  (1857  R.  C.  134  {  4) ;  Idaho 
(1874  R.  L.  653  {  4) ;  Illinois  (1880  Kurd's  R.  S.  726  I  4) ;  Indiana  (1881  R. 
S.  I  55<)6),  if  payable  at  a  bank  in  the  State;  Iowa  (1880  1  McClain's  Ann. 
Suit,  584  {  2082) ;  Kansas  (1881  C.  L.  {  539) ;  Kmtucky  (1881  G.  S.  252  {  21), 
if  negotiable  at  bank ;  Michigan  (1871  1  C.  L.  515  ?|  i550-1553) ;  Mississippi 
(1880  R.  C.  i  1124) ;  MUsouri  (1879  1  R.  S.  J  547).  if  expressed  to  be  for  value 
received ;  Nebraska  (1881  C.  S.  309  i  1) ;  New  Mexico  (1877  R.  C.  473  i  1853) ; 
New  Jersey  (1877  R.  S.  897) ;  New  York  (1882  R.  S.  2242  H  1--5) ;  North  Caro- 
lina (1873  Bat.  Rev.  102) ;  Ohio  (1879  R.  S.  ?  3171) ;  Oregon  (1874  G.  L.  718 
J  3) ;  Pmnvqlvania  (1872  1  Bright.  Dig.  160  J  6 ;  2  lb.  1173  i  2) ;  Rhode.  Island 
(1882  R.  8.  343  I  7) ;  South  Carolina  (1882  G.  S.  }  1290) ;  Tennessee  (1871  C.  8. 
ii  19o^>-196<»)';  Virginia  (1878  9  L  c.  117),  if  payable  at  bank;  Washington 
TerriUyry  (1881  Code  J  2295) ;  West  Virginia  (1882  P.  L.  c.  77  2  7,  if  payable 
at  bank;  WUconnn  (1878  R.  S.  {  1675).  In  Maryland  (1878  R.  C.  594)  all 
choses  in  action  are  assignable  so  as  to  vest  in  the  assignee  a  right  of  action 
subject  to  existing  defenses. 

^Penngyhania  (1872  1  Bright.  Dig.  160  J  6;  2  lb.  1173  i  2) ;  West  Virginia 
(1882  L.  c.  77  i  7),  if  payable  at  bank. 

*Alabama  (1876  Code  {  2099) ;  Arkansas  (1874  R.  S.  {  563) ;  Georgia  (1882 
Code  i  2776) ;  Indiana  (1881  R.  S.  |  5501) ;  Colorado  (1877  G.  L.  |  91) ;  Dela- 
ware  (1874  R.  C.  357  i  8) ;  Florida  (1881  McClellan's  Dig.  832  i  86) ;  Illinois 
(1880  Kurd's  Rev.  726  H) ;  Kansas  (1881  C.  L.  i  539) ;  Mississippi  (1880  R. 

C.  2  1124) ;  Nebraska  (1881  C..S.  309  J  1) ;  New  Jersey  (1874  Rev.  850) ;  New 
Mexico  (1880  G.  L.  63) ;  Ohio  (1879  R.  S.  i  3171). 

*Maddox  v.  Graham,  2  Mete.  56  (Ky.  1859). 

*Wisc(m9in  (1878  R.  S.J  1676-7),  unless  "not  negotiable"  is  written  or 
stamped  on  it. 

^Wiicantm  (1878  B.  S.  {  941). 
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unless  otherwise  expressed.^  For  other  provisions  relating 
to  the  form  of  negotiable  instruments  in  the  United  States 
the  reader  is  referred  to  an  earlier  chapter  of  this  work. 

§  652.  What  Instruments  are  Negotiable. — The  negotia- 
bility of  bills  of  exchange  payable  to  order  has  not  been 
questioned  in  courts  recognizing  the  common  or  the  mercan- 
tile law.^  And  a  note  or  bill  payable  "to  A.  or  order/'  is 
equivalent  to  one  payable  "to  the  order  of  A."*  In  Ohio 
and  Nebraska  the  same  force  is  given  by  statute  to  the  word 
"assigns."* 

In  some  foreign  countries  it  is  provided  by  statute  that 
only  instruments  payable  to  order  shall  be  transferable  by 
indorsement/  while  all  bills  may  be  transferred  in  Switzer- 
land by  indorsement;^  but  if  not  payable  to  order,  the  in- 
dorsement has  no  commercial  effect.^ 

§  653.  Bills  to  Bearer. — In  England  bills  payable  to  bearer 
were  formerly  thought  not  to  be  negotiable,  as  they  contained 
no  express  authority  for  their  transfer.*  It  is  now  well  estab- 
lished, however,  that  such  bills  and  notes  are  commercially 
transferable  and  negotiable.*     And  even  an  interest  coupon 

^WUcormn  (1878  R,  S.  J  1675). 

•Chitty  225. 

*  Duller  V.  Crips,  6  Mod.  29.  See,  too,  remarks  of  Holt,  C.  J.,  in  Carter  ». 
Palmer,  12  Mod.  380.  And  the  payee  of  such  instrument  indorsing  it  is 
liable  as  indorser,  as  though  the  note  had  been  payable  to  his  order,  Brush 
V  Keeves,  3  Johns.  439  (1808).  As  to  the  requirements  of  American  statutes 
determining  the  negotiability  of  a  note  by  indorsement,  see  chapter  on 
negotiability  in  former  part  of  this  work. 

^Nebraska  (1881  C.  S.  309  1 1) ;  Ohio  (1879  R.  S.  J  3171). 

^ArgnUine  Republic  (1862  Code  Com.  Arts.  777,  801);  BroMil  (1860  Code 
Com.  Art.  360). 

* Sudtzerland  (Exch.  Laws,  1859  Berne,  1863  Basle,  {  9). 

^Switzerland  (Exch.  Laws,  1859  Berne,  1863  Basle,  §  9). 

"Chitty  225 ;  Horton  ».  Coggs,  3  Lev.  299 ;  Hodges  v.  Steward,  1  Salk.  125 ; 
Nicholson  v.  Sedgwick,  1  Ld.  Raym.  180;  VValmsTey  v.  Child,  1  Ves.  St.  341; 
Bradley  r.  Trammel,  Hempst.  164  (1832.) 

•Chitty  225;  1  Daniel  590;  Story  on  Bills  {  200;  2  Parsons  33;  Story  on 
Prom.  Notes  }  132;  Grant  v.  Vaughan,  3  Burr.  1516;.  Hinton's  Case,  2 
Show.  235;  Shelden  v,  Hentley,  2  Show.  160;  Crawley  v,  Crowther,  Freem. 
Ch.  257,  obiter;  Waynam  v.  Bend,  1  Campb.  175;  Carrol  v.  Meeks,  3  Port. 
226  (1836) ;  Edison  t;.  Frazier.  9  Ark.  219  (1848) ;  Cowser  t;.  Tatum,  24  lb. 
13  (1862) ;  Cox  v.  Adams,  2  Ga.  158  (1847) ;  Creighton  v.  Gordon.  Morris  41 
(1840);  Hotchkiss  v.  Thompson,  lb,  156  (1843);  Eddy  v.  Bond,  19  Me.  461 
(1841);  Dole  r.  Weeks,  4  Mass.  451  (1808);    Ellis  v.  Wheeler,  3  Pick.  18 
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payable  to  bearer,  although  severed  from  the  principal  bond, 
is  negotiable  and  the  title  to  it  passes  by  delivery.*  Where 
a  note  payable  to  bearer  is  needlessly  indorsed  by  the  payee, 
he  becomes  liable  as  indorser  in  the  same  manner  as  though 
the  note  were  payable  to  order;*  and  the  holder  of  such  a 
note  may  bring  suit  on  it  either  as  indorsee  or  as  bearer.* 

It  has  been  held  that  the  word  "holder"  is  synonymous 
with  bearer,  and  that  a  note  payable  to  the  holder  is  negotia- 
ble.* But  this  is  not  true  of  a  note  payable  "to  the  bearer 
A.,"  the  word  "  bearer"  in  such  case  having  no  eflfect  whatever.' 

§  654.  Bills  Payable  to  "A.  or  Bearer." — Formerly  notes 
and  bills  payable  to  "A.  or  bearer,"  were  thought  not  to  be 
negotiable.*  In  the  absence  of  special  statute  they  are,  how- 
ever, equivalent  to  notes  and  bills  payable  to  bearer  and  are 
transferable  as  such  by  delivery.^  In  declaring  on  such  a 
note  it  is  sufficient  to  aver  that  the  note  was  payable  to  A.  or 
bearer  and  that  the  plaintiff  is  the  bearer,  without  averring 

(1825) ;  Wilbour  v.  Turner,  5  lb.  526  (1827) ;  Truesdell  v.  Thompson,  12  Mete. 
665  (1847);  Allwood  v.  Haselclon,  2  Bailey  457  (1831);  Tillman  t;.  Allies,  6 
8ni.  &  M.  373  (1845) ;  Cobb  v.  Duke,  36  Miss.  60  (1858) ;  Hathcock  v.  Owen, 
44  lb.  799  (1870) ;  Hutchings  v.  Low,  1  Green  246  (N.  J.  1832) ;  Pierce  v.  Oafts, 
12  Johns.  90  (1815) ;  Avery  v.  Latimer,  14  Ohio  542  (1846) ;  Rankin  v,  Wood- 
worih.  2  Watts  134  (1833);  Matthews  v.  Hall,  1  Vt.  316  (1828);  Sprowl  v. 
Simpkins,  3  Ala.  515  (1842) ;  White  v.  Joy,  4  lb.  571  (1843) ;  Mainer  v,  Rey- 
nolds, 4  Greene  187  (Iowa  1853),  obiter. 

>  Walnut  V.  Wade,  13  Otto  683  (1880).  So,  a  government  bond  payable  to 
bearer,  Ringling  v.  Kohn,  4  Mo.  App.  59  (1877). 

*Chitty  227  n.;  1  Daniel  590;  Story  on  Prom.  Notes  }  132;  Hodges  v. 
Steward.  1  Salk.  125,  Brush  v.  Reeves,  3  Johns.  435  (1808) ;  Gilbert  v.  Nnn- 
tucket  Bank,  5  Mass.  97  (1809);  Eccles  v.  Ballard.  2  McCord  388  (1823); 
Smith  V.  Rawson,  61  Ga.  208  (1878). 

'So  held  in  the  case  of  a  note  payable  to  A.  or  bearer,  and  indorsed  in 
blank  by  A.,  Johnson  v.  Mitchell,  50  Tex.  212  (1878). 

*  Putnam  v,  Crymes,  1  McMull.  9  (1840). 

'Warren  v,  Scott,  32  Iowa  22  (1871). 

•Chitty  225;  1  Daniel  114;  Horton  v.  Coggs,  3  Lev.  299;  Hodges  v.  Stew- 
ard, 1  Salk.  125;  Nicholson  v.  Sedgwick,  1  Ld.  Raym.  180. 

^Byles  85;  1  Daniel  114;  1  Edwards  J  194;  Grant  v.  Vanghan,  3  Burr.  1516; 
Waynam  v.  Bend,  1  Campb.  175;  Dean  v.  Hall,  17  Wend.  214  (1837) ;  Tillman 
V.  Allies,  5  Sm.  &  M.  873  (1845) ;  Hutchings  v.  Low,  1  Green  246  (N.  J.  1832) ; 
BuUard  v.  Bell,  1  Mason  252  (1817);  Matthews  v.  Hale,  1  Vt.  317  (1848); 
Greencaux  v.  Wheeler,  6  Tex.  515  (1851);  Hopkins  v.  Seymour,  10  lb.  2ti2 
(1853).  So,  in  Iowa,  a  note  payable  to  the  order  of  B.  and  indorsed  by  him 
to  A.  or  bearer,  Shelton  v,  Sherfey,  3  Greene  108  (Iowa  1851).  So,  in  Penn- 
sylvania, a  corporation  bond  payable  in  like  manner,  Carr  v.  Le  Fevre,  27 
Penna.  St.  413  (1856). 
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any  promise  to  him.*     But  if  «m  indorsement  is  alleged,  it 
must  at  common  law  be  proved.* 

By  statute  such  paper  can  be  transferred  in  some  States 
only  by  indorsement*  And  in  Arkansas  indorsement  is 
necessary. to  enable  such  holder  to  sue  in  his  own  name.* 
But  in  Alabama  the  holder  of  such  paper  by  delivery  might 
sue  in  his  own  name  prior  to  the  act  of  1837.* 

§  655.  Non-negotiable  Instruments — Transfer  of. — The 
negotiability  of  a  bill  is  a  question  of  law.®  But  if  the  lex 
mercaloria  is  uncertain^  it  becomes  a  question  for  the  jury 
on  proof  of  custom.'' 

A  bill  which  is  payable  to  order  and  negotiable  does  not 
lose  its  nejgotiability  by  a  special  indorsement  to  A.,  but  he 
may  transfer  it  by  indorsement*  And  it  has  been  held  that 
the  insertion  in  a  bill  of  the  word  "order"  or  "bearer" 
omitted  by  mistake  does  not  amount  to  a  material  alteration 
under  the  common  law  or  the  English  Stamp  Act.®  But  a 
non-negotiable  bill  indorsed  in  blank  or  not  indorsed  at  all 
by  the  payee  should  not  be  declared  on  as  payable  to  order 
and  indorsed  by  the  payee.^ 
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^Dole  v.  Weeks,  4  Mass.  451  (1808). 

•Waynam  v.  Bend,  1  Campb.  175. 

^lUinoia  1880  R.  S.  (Kurd's  Ed.)  c.  98  J  3;  3  Stats.  1869  (Gross  Ed.)  p.  461 
i  4;  Garvin  v.  Wiswell,  83  III.  216  (1876) ;  Wilder  v.  DeWolf,  24  lb.  19()  (I860); 
Roosa  V.  Christ.  17  Tb.  450  (1856);  Hilborn  v.  Artus,  4  Jb.  344  (1841);  linh- 
berman  v.  Muehlbausen,  3  Bradw.  326  (1879);  Garfield  v.  Berry,  5  lb.  355 
(1879) ;  Porter  v.  Drennan,  13  Jb.  362  (1883) ;  Beaiiy  v.  Anderaon,  5  M«).  447 
(1838).  Nor,  after  maturity,  in  Kansas,  1859  P.  L.  p.  71 ;  1881  C.  L.  127  i  2. 
Formerly  the  indorsement  of  such  notes  in  Kansas  was  subject  to  equities 
existing  against  the  indorser,  Blood  v.  Northrnp,  1  Kans.  28;  IJSoo  P.  L.  p. 
155.  So,  in  OhiOf  of  a  sealed  bond,  Avery  v.  Latimer,  14  Ohio  542  (1846). 
See,  too,  Fallis  v.  Howarth,  Wright  303  (1833) ;  Ohio  P.  L.  1820  p.  217. 

*Bradley  v.  Trammel,  Hempst.  164  (1832). 

*Kimmey  v.  Campbell,  1  Ala.  92  (1840) ;  Sprowl  v.  Simpkins,  3  Ala.  515 
(1842).  The  act  of  1837,  requiring  indorsement,  is  not  retrospective.  lb. 
And  a  note  payable  to  bearer  is  equivalent  by  Alabama  statute  to  one  pay- 
able to  the  person  from  whom  the  consideration  proceeds,  Code  of  1876, 
i  2098. 

•Byles  150;  Chitty  227;  Grant  v.  Vaughan,  8  Burr.  1516;  Edie  v.  East 
India  Co.,  2  lb,  1224. 

^  Chitty  227 ;  Carvick  v.  Vickery,  2  Doug.  653. 

•Muldrow  V.  Caldwell,  7  Mo.  563  (1842);  Scull  v.  Edwards,  18  Ark.  24 
(1852). 

•Byles  150;  Chitty  225;  Kershaw  v.  Cox,  3  Esp.  246. 

>•  Byles  150;  Burmester  v.  Hogarth,  11  M.  &  W.  97. 
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A  non-negotiable  bill  or  note,  like  any  other  chose  in 
action,  is  assignable  in  equity  ;^  and  might  at  common  law 
be  assigned  by  the  king  by  his  sign  manual.*  In  Brazil  it 
is  expressly  provided  by  statute  that  the  transfer  of  non- 
negotiable  bills  shall  amount  to  a  transfer  only  and  not  in 
other  respects  to  an  indorsement.^  The  transfer  of  a  non- 
negotiable  note  by  the  payee  is  a  valid  transfer  and  takes 
effect  against  a  subsequent  attachment  by  a  creditor  of  the 
payee,*  as  an  equitable  alignment  of  the  note;*  although 
the  maker  receive  no  notice  of  the  transfer  until  after  the 
service  of  process  in  attachment,  and  although  the  note  be 
not  shown  at  the  time  the  notice  is  given.' 

In  Alabama  a  non-negotiable  bond  payable  to  bearer  can 
only  be  transferred  by  indorsement  or  assignment,  instru- 
ments payable  to  a  fictitious  person  or  bearer  having  by 
statute  the  same  effect  as  if  payable  to  the  person  furnishing 
the  consideration.^  And  in  Texas  a  blank  indorsement  by 
the  payee  of  a  non-negotiable  note  to  A.  is  not  prima  facie 
a  transfer,  but  the  holder's  title  under  it  must  be  proved.** 

§  656.  Non-negotiable  Instruments — ^Action  by  Indorsee. — 
The  indorsement  of  a  non-negotiable  bill  does  not  render  the 
maker  or  drawer  liable  at  common  law  to  the  indorsee,  as  in 
case  of  negotiable  bills.*    The  indorsee  at'common  law  could 

"Halsey  v,  DeHart,  Coxe  93  (N.  J.  1791);  Maxwell  v.  Gundrum,  10  B. 
Mon.  286  (1850). 

•Chitty  225;  Lambert  v.  Taylor.  4  B.  A  C.  138;  6  Dowl.  <fe  R.  188. 

^Brazil  (1850  Code  Com.  Art.  364). 

*Pre8cott  V.  Hull,  17  Johns.  284  (1820). 

•Norton  v.  Piscataqua  Ins.  Co.,  Ill  Mass.  532  (1873).  In  this  case  the  trans- 
fer was  made  before  maturity  to  a  bona  fide  purchaser. 

^  'Ammidown  v,  Wheelock,  8  Pick.  470  (1829).  The  notice  in  this  case 
was  served  before  the  maker  had  answered  the  process  of  garnishment  and 
bound  himself  in  any  way  to  the  creditor  of  the  payee. 

^Blackraan  v.  Lehman,  63  Aia.  547  (1879) ;  Ala.  Code  1876  {  2098. 

•Gregg  V.  Johnson,  37  Tex.  658  (1872). 

•Hill  v.  Lewis,  1  Salk.  132;  Barriere  v.  Nairac,  2  Dall.  249  (1796) ;  Noland 
V.  Ringgold,  3  Harr,  &  J.  216  (1811);  Fernon  v.  Farmer,  1  Harr.  32  (Del. 
1832);  Pratt  v.  Thomas,  2  Hill  654  (So.  Car.  1835) ;  Maule  v.  Crawford,  14 
Hun  193  (1878) ;  Backus  v.  Danforth,  10  Conn.  297  (1834) ;  Warren  v.  Scott, 
32  Iowa  22  (1871) ;  Hackney  t;.  Jones,  3  Humph.  612  (1842) ;  Reed  v.  Mur- 
phy, 1  Ga.  236  (1846) ;  Hosford  v.  Stone,  6  Neb.  380  (1877).  And  so  of  prior 
parties  in  general,  Douglass  v.  Wilkeson,  6  Wend.  637  (1831);  Gerard  v. 
DeCoeU,  1  Dall.  194  (1787) ;  Raymond  v.  Middleton,  29  Penna.  St.  529  (1858). 
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not  sue  the  maker  or  drawer  in  his  own  name  on  such  a  biU  ^ 
And  this  is  true  also  at  common  law  of  a  sealed  note.'  lue 
indorsee  might,  however,  maintain  a  suit  in  equity  in  his 
own  name  ;*  and  might  sue  at  law  in  the  name  of  the  payee.* 
lo  entitle  the  indorsee  to  sue  the  maker  of  a  note  it  must  at 
common  law  appear  in  the  declaration  that  the  note  was 
payable  to  order.*  But  in  those  States  where  actions  must 
be  brought  by  the  party  in  interest,  the  assignee  can  sue  in 
his  own  name.® 

§  657.  Non-negotiable  Instruments — Subject  to  Defense. — 
There  is  a  marked  diflference  between  negotiable  and  non- 
negotiable  paper,  in  that  the  latter  is  in  general  only  trans- 
ferable subject  to  defenses  originally  existing  against  the 
payee,^  or  arising  before  notice  of  the  transfer.®    And  even 

*  Backus  V,  Danforth,  10  Conn.  297  (1834) ;  Johnson  v.  Speer,  92  Penna.  St. 
227  (1879) ;  Sanborn  v.  Little,  3  N.  H.  639  (1826) ;  Wiggin  v.  Damrell,  4  lb. 
69  (1827) ;  Conine  v.  Junction,  &c.,  R.  R.,  3  Houst.  288  (1866) ;  Pratt  v, 
Thomas,  2  Hill  654  (S.  C.  1834);  Costelo  t;.  Crowell,  127  Mass.  293  (1879). 
So,  in  North  Carolina,  prior  to  the  present  statute,  Sutton  v.  Owen,  65  N.  C. 
123  (1871),  C.  C.  P.  i  55.  But  he  may  sue  under  a  blank  indorsement  after 
maturity,  Leidy  v,  Tammany,  9  Watts  353. 

•Clark  V,  Farmers'  Mfjf.  Co.,  15  Wend.  236  (1836).  So,  in  Arkansas,  an 
indorsement  is  not  sufficient  to  transfer  a  bond  payable  to  bearer,  Buckuer 
V.  Greenwood,  1  Eng.  200  (Ark.  1845). 

•Story  on  Prom.  Notes  i  128. 

♦Matlack  v.  Hendrickson,  1  Green  263  (N.  J.  1832);  Prescott  v.  Hull,  17 
Johns.  284  (1820) ;  Story  on  Prom.  Notes  J  128;  1  Daniel  688. 

*Barriere  v,  Nairac,  2  Dall.  249  (179C). 

•Goodman  v.  Fleming,  57  Ga.  850  (1876).  So,  in  Virginia,  since  the  Act 
of  1807,  before  which  time  he  could  only  sue  his  immediate  indorser  and 
the  maker  of  the  note,  Caton  v.  Lenox,  5  Rand.  31  (1827).  So,  in  Ken- 
tucky, where  the  note  was  assigned,  and  therefore  in  Mississippi,  where  it 
was  sued,  Owen  v.  Moody,  29  Miss.  79  (1855).  See,  too,  Freeman's  Bank  v. 
Ruckman,  16  Gratt.  126  (1860). 

'Dyer  v.  Homer,  22  Pick.  253  (1839) ;  Sanborn  v.  Little,  3  N.  H.  539  (1826) ; 
Summers  v.  Hutson,  48  Ind.  228  (1874);  Herod  v.  Snyder,  lb.  480  (1874); 
Haskell  v.  Brown,  65  111.  29  (1872);  Havens  v.  Potts,  86  N.  C.  31  (1882); 
Cohen  v.  Prater,  56  Ga.  203  (1876) ;  Reddish  v.  Ritchie,  17  Fla.  867  (188(») ; 
Thompson  v.  McClelland,  29  Penna.  St.  475  (1857) ;  White  v.  Heylman,  34 
lb.  142  (1859) ;  Miller  t;.  Bomberger,  76  lb.  78  (1874).  Especially  where  the 
holder  is  merely  in  possession  ot  the  paper  and  ofifers  no  evidence  showing 
himself  a  holder  for  value,  Bircleback  v.  Wilkins,  22  Penna.  St.  26  (1853). 
But  the  maker  may  be  estopped  from  setting  up  his  defense  against  a  pur- 
chaser taking  the  note  on  the  strength  of  his  promise  to  pay  it,  Wiggin  v. 
Damrell,  4  N.  H.  69  (1829).  So  the  payee  of  a  sealed  note,  indorsing  it  in 
blank  to  an  agent  for  collection,  cannot  recover  it  from  a  donai^i^n older 
to  whom  the  agent  has  fraudulently  transferred  it,  Bradford  v,  Williams,  91 
N.  C.  7  (1884). 

•White  V.  Heylman,  34  Penna.  St.  142  (1859) ;  Guerry  v.  Ferryman,  6  Ga. 
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a  Bubeequent  surrender  or  release  by  an  infant  payee  on 
receiving  satisfaction  is  a  good  defense,  if  the  satisfaction  and 
release  were  made  in  good  faith.^  Such  defenses  are  admis- 
sible even  against  a  bona  fide  holder  of  non-negotiable  paper 
for  value  and  before  maturity.^  Thus,  if  such  paper  is  pledged 
by  a  blank  indorsement,  even  a  bona  fide  holder  will  take  it 
afterward  subject  to  the  pledgor^s  rights.^  And  an  accom- 
modation maker  may  set  up  want  of  consideration  as  a  de- 
fense against  a  bona  fide  holder  of  such  paper  who  purchased 
it  for  value  before  maturity.*  But  a  payment  by  the  maker 
on  account  of  a  non-negotiable  note,  made  after  notice  of  its 
transfer,  will  not  avail  him,  although  made  in  pursuance  of 
a  prior  agreement  that  a  debt  of  the  payee  to  a  third  person 
should  be  paid  by  the  maker  and  credited  on  his  note,  such 
agreement  not  being  binding  on  the  maker  for  want  of  con- 
sideration.* 

Notes  given  for  the  purchase  of  patent  rights,  by  force  of 
the  statute  in  some  States,  must  express  that  fact  on  their 
face,  and  their  transfer  with  that  expressed  is  subject  to 
equities,  and  knowingly  transferring  or  purchasing  such 
paper  without  such  expression  is  a  misdemeanor.®  The 
holder's  knowledge  may  be  proved  by  the  maker,  and  he 
takes  in  such  case  subject  to  defenses,  although  the  words 
are  omitted.^  And  in  Wisconsin  there  are  similar  provisions 
as  to  certain  notes  "  given  in  payment  for  a  policy  of  insur- 
ance."* 

119  (1849).  In  like  manner,  a  mortgage  collateral  to  the  note  may  be  de- 
feated by  an  attachment  and  sale  of  the  mortgaged  premises  under  a  gar- 
nishee process  against  the  payee  of  the  note  before  notice  of  its  assignment, 
Sharts  v.  Await.  73  Ind.  304  (1881). 

*  Willis  w.  Twombly,  13  Mass.  204  (1816). 
•Bank  v.  Bynum,  84  N.  C,  24  (1881). 
•Cowdrey  v.  Vandenburgh,  11  Otto  572  (1879). 

*  Wetter  v.  Kiley.  95  Penna.  St.  461  (1880). 
•Fay  w.  Jones,  18  Barb.  340  (1854). 

•Michigan  (1871  1  C.  L.  519  U  1565,  1566) ;  Nehrmka  (1881  C.  S.  372  J  4) ; 
New  York  (1882  R.  8.  2248-9 ;  1877  P.  L.  p.  68) ;  Ohio  (1869  P.  L.  p.  93 ;  1880  R. 
8.  I  3178) ;  Penntfylvania  (1872  Brightly 's  Purd.  Dig.  1173  ?J  3,  4) ;  VermorU 
(1880  R.  L.  «  4325,  2008). 

'Hunter  v.  Hemiinger,  93  Penna.  St.  373  (1880). 

•Wisconsin  (1878  R.  S.  U  1044-5). 
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§  ()58.  Non-negotiable  Instruments — ^Liability  of  Indorser. — 

The  indorser  of  a  non-negotiable  note  or  bill  is  liable  to  his 
immediate  indorsee,  as  in  the  case  of  negotiable  paper .^  The 
indorsee  may  sue  the  indorser  in  his  own  name,*  even  though 
the  indorsement  was  in  blank  and  after  maturity.' 

But  in  England,  since  the  present  stamp  act,  the  indorse- 
ment of  a  non-negotiable  note  fails  for  want  of  a  stamp,  the 
original  drawing  of  such  instrument  having  exhausted  it.* 
In  Indiana,  the  mere  indorsement  of  a  non-negotiable  obli- 
gation, e.  g.  a  judgment  rendered  on  a  note,  has  been  held 
not  to  render  the  indorser  liable  to  his  indorsee.*  So,  in 
Qeorgia,  it  has  been  held  that  the  indorser  of  a  non-negoti- 
able contract  for  value  is  not  liable  to  his  indorsee  as  indorser 
or  guarantor^  and  cannot  therefore  be  sued  jointly  with  the 
maker  of  the  contract*  And  in  general  the  indorser  of  a 
non-negotiable  note  cannot  be  sued  jointly  with  the  maker, 
as  in  the  case  of  negotiable  paper.'' 

§  659.  Not  Liable  as  Indorser. — ^The  indorser  of  such 
paper  is  not  liable  at  all  as  indorser  ;^  unless  he  has  made 
the  note  "  with  recourse,"  or  in  some  other  way  clearly  indi- 

'Byles  149;  Chitty  226;  1  Daniel  591;  1  Edwarda  {  350;  Story  on  Prom. 
Notea  {  128;  Hill  v.  Lewis,  1  Sulk.  132:  Smallwood  v.  Vernon,  1  Stra.  478; 
Sniiih  V.  Kendall,  6  T.  K.  123;  Rex  v.  Box,  6  Taunt.  325;  Jones  v.  Fales,  4 
Mh.ss.  245  (1808);  Sweetzer  v.  French,  13  Mete.  262  (1847);  Aldis  v,  John- 
son, 1  Vt.  136  (1828);  Parker  v.  Riddle,  11  Ohio  102  (1841);  Snyder  u.  Oat- 
man,  16  Ind.  265  (1861);  Smurr  v.  Forman.  1  Ohio  272  (1824);  White  «. 
Low,  7  Birh.  2<»4  (1849);  Long  v.  Smyser,  3  Iowa  266  (1856);  Wilson  v. 
Rnlpli,  lb.  450  (1856).  While  the  obligation  of  such  indorser  to  subsequent 
holdeiH  may  be  very  different,  if  any  exist,  Plimley  v.  Westley,  2  Bing.  N.  C. 
249.  His  liability  is  prima  facie  that  of  an  indorser,  Snyder  v.  Oatman, 
supra;  Leiiiy  v  Tammany,  9  Watts  353  (1840).  But  he  cannot  sue  a  remote 
iiulors'er,  Raymond  v.  Middleton,  29  Penna.  St.  529  (1858). 

'Jones  V.  Fales,  4  Mass.  245  (1808). 

■Leidy  v.  Tammany,  9  Watts  353  (1840). 

*  By  lea  150 ;  Chitty  226, 277 ;  Plimley  v.  Westley,  2  Bing.  N.  C.  249;  2  Scott 
423 :  1  Hodges  324. 

^Keasey  v.  McLaughlin,  76  Ind.  379  (1881). 

•c:ochran  v.  Strong,  44  Ga.  636  (1872). 

'First  National  Bank  of  Trenton  v.  Gay,  71  Mo.  627  (1880).  the  note  in 
this  case  being  non-negotiable  because  it  contained  a  provision  for  the  pay- 
ment of  attorney's  fees. 

•  Prevail  v.  Fitch,  5  Whart.  325  (1840) ;  Gray  v.  Donahoe,  4  Watta  400  (1835) ; 
Samstag  v.  Conley,  64  Mo.  476  (1877). 
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eating  his  intention  to  bind  himself  as  indorser.^  Otherwise, 
he  is  only  liable  as  assignor.*  Thus,  if  the  maker  of  such 
note  be  insolvent,  the  indorser  will  be  liable  to  his  indorsee 
for  the  consideration  paid.* 

His  liability  amounts  to  an  absolute  promise,-  or  guaranty ,** 
and  is  not  conditioned,  like  that  of  an  indorser,  on  demand 
and  protest.*  And,  in  Connecticut,  such  indorsement  is 
prima  facie  a  guaranty  that  the  note  is  collectible  by  due 
diligence,  and  that  the  maker  is  able  to  pay  at  maturity.^ 
The  indorser  of  such  paper  is  only  liable  on  due  diligence 
against  the  maker,  and  this  may  be  proved  by  parol.  On* 
the  other  hand,  want  of  due  diligence  will  not  discharge  the 
original  debt.® 

§  660.  Blank  Indorsements  of  Non-ncffotiable  Instrnments. 
-^The  indorsee  of  such  note  may  fill  a  blank  indorsement 
with  a  promise  to  pay  the  contents  to  himself  and  maintain 
an  action  on  such  promise  against  the  indorser.''  And  even 
a  remote  holder  under  a  blank  indorsement  of  such  paper 
by  the  payee  may  write  over  the  indorsement  an  absolute 
promise.^^     But  it  has  been  held  that  the  indorsee  of  such 

*  Klein  v.  Keiser,  87  Penna.  St.  485  (1878). 

'Oampbell  v.  Farmers'  Bank,  10  BuBh  152  (1878) ;  Story  v.  Lamb,  52  Mich. 
625  (1884). 

'Whisler  v.  Bragg,  31  Mo.  124  (1860). 

*Peddicord  t;.  Whittam,  9  Iowa  471  (1859). 

*  Cromwell  v.  Hewitt,  40  N.  Y.  491  (1869) ;  Seymoui  ^.  Van  Slyck,  8  Wend. 
403  (1832) ;  Gilbert  v.  Seymour,  44  Ga.  63  (1871). 

•Plimley  v.  Westley,  2 Scott  423;  Peddicord  v.  Whittam,  9  Iowa  471  (1859) ; 
SeyriKuir  v.  Van  Slyck,  8  Wend.  403  (1832) ;  Cromwell  v.  Hewitt,  40  N.  Y. 
491  (1869);  Gilbert  v.  Seymour,  44  Ga.  63  (1871).  But  the  contrary  has 
bf^en  held  where  the  indorsement  is  made  after  the  maturity  of  the  paper, 
Alilis  V.  Johnson,  1  Vt.  13&  (1828). 

'Castle  V,  Candee,  16  Conn.  223  (1844) ;  Welton  v.  Scott,  4  lb,  527  (1823). 
So,  an  indorsement,  agreeing  to  make  a  non-negotiable  note  good,  "  if  it 
was  not,"  is  a  guaranty,  Wilson  v.  Mullen,  3  McCord  236  (1825).  But  proof 
that  the  maker  has  left  the  State  before  the  maturity  of  the  note  will,  in 
such  case,  dispense  with  proof  of  diligence  in  seeking  payment  from  him, 
Benton  v.  Gibson,  1  Hill  56  (So.  Car.  1833). 

'Castle  V.  Candee,  supra. 

•Plimley  v.  Westley,  2  Bing.  N.  C.  249. 

^Josselyn  v.  Ames,  3  Mass.  274  (1807) ;  Richards  v.  Warring,  1  Keyes  576 

(1864). 

"Sweetzer  v.  French,  13  Mete.  262  (1847);  Wareham  Bank  v.  Lincoln,  8 
Allen  192  (1861). 
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paper  under  a  blank  indorsement  cannot  fill  it  up  with  a 
guaranty.^  ^ 

The  blank  indorsement  of  such  a  bill  is  equivalent  to  the 
drawing  of  a  new  bill  payable  to  bearer.*  But  this  is  not 
true  as  to  subsequent  parties.^  Such  indorsement  may  be 
either  a  new  bill  or  a  guaranty.*  An  indorser  in  blank  has 
been  held  in  North  Carolina  to  be  liable  only  as  guarantor 
on  notice  of  the  maker's  default.^  So,  the  indorsement  of  a 
non-negotiable  certificate  of  deposit  is  a  guaranty.* 

§  661.  Liability  to  Subsequent  HolderB. — It  has  been  held 
that  such  indorsement  renders  the  indorser  liable  also  to 
subsequent  holders.^  But  its  effect  as  an  indorsement  is 
limited,  in  general,  to  the  immediate  indorsee  and  does  not 
extend  to  subsequent  holders.*  Only  an  express  contract 
will  render  such  indorser  liable  to  subsequent  holders.*   And 

*  Josselyn  v.  Ames,  supra. 

•Byles  149;  Chitty  2*26;  Story  on  Prom.  Notes  {  121;  Matthews  v.  Blox- 
ome,  33  L.  J.  Q.  B.  209;  Castle  v,  Candee,  16  Conn.  223  (1844);  Kuntz  v. 
Tempel,  48  Mo.  71  (1871);  Aldis  v.  Johnson,  1  Vt.  186  (1828);  Tassell  «. 
Lewis,  1  Ld.  Raym.  743 ;  Bellingham  v.  Bryan,  10  Iowa  317  (1860) ;  and  the 
indorser's  liability  is  not,  in  such  case,  dependent  on  due  presentment  and 
notice,  16. 

•Story  on  Bills  J  111. 

*"  The  indorsement  and  transfer  of  a  non -negotiable  note  is  good,  so  as  to 
make  the  indorsers  liable  to  the  indorsees,  although  it  will  not  give  an  in- 
dorsee a  right  of  action  in  his  own  name  against  the  maker.  The  indorse- 
ment in  such  a  case  is  equivalent  to  the  making  of  a  new  note.  It  is  a  guar- 
anty that  the  note  will  be  paid.  It  is  a  direct  and  positive  undertaking  on 
the  part  of  the  indorser  to  pay  the  note  to  the  indorsee  and  not  a  condi- 
tional one  to  pay,  if  the  maker  does  not,  upon  demand  after  due  notice," 
Sutherland,  J.,  in  Seymour  v.  Van  Slyck,  8  Wend.  403  (1832).  So,  too,  Crom- 
well V  Hewitt,  40  N.'Y.  491  (1869) ;  Prentiss  v.  Danielson,  6  Conn.  175  (1823) ; 
Perkins  v.  Catlin,  11  lb.  213  (1836) ;  Castle  v.  Candee,  16  lb.  223  (1844) ;  Hunt- 
ington V.  Harvey,  4  lb.  124  (1821) ;  Gorman  t;.  Ketcham,  3  Wis.  427  (1873) ; 
Bellingham  y.  Bryan,  10  Iowa  317  (1860) ;  Wilson  v.  Mullen,  3  McC<»rd  236 
(1825).  So,  if  indorsed  by  a  stranger  before  delivery  to  the  payee  by  way 
of  guaranty  to  the  payee,  Richards  v.  Warring,  1  Keyes  576  (1864). 

*Sutton  V.  Owen,  65  N.  C.  123  (1871). 

•Ford  V.  Mitchell,  15  Wis.  334  (1862). 

'Chittv  183,  226;  Codwise  v.  Gleason,  3  Day  12  (1808) ;  Josselyn  v.  Ames, 
3  Mass.  274  (1807) ;  Seymour  v.  Van  Slyck,  8  Wend.  421  (1832). 

'Helferv.  Alden,  3  Minn.  332  (1859);  Ransom  v.  Sherwood,  26  Conn.  437 
(ia57).  And  see  Story  on  Bills  ^  202:  Story  on  Prom.  Notes  {  128;  Jones 
V.  Wood,  3  A.  K.  Marsh.  162  (1820) ;  Raymond  v.  Middleton,  29  Penna.  St. 
529  (1858). 

•Chitty  226 ;  1  Daniel  591 ;  Hackney  v.  Jones,  3  Humph.  612  (1842).  But 
see  Story  on  Bills  i  202;  Story  on  Notes  {  128. 
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no  liability  arises  by  implication  out  of  such  indorsement.* 
He  is  liable  only  as  he  specially  contracts.*  He  may  render 
the  instrument  negotiable  as  to  subsequent  parties  by  indors- 
ing it  specially  to  the  order  of  A.  B.^  And  he  will  be  liable 
also  in  case  of  fraud  for  the  consideration  received  by  him.* 

*  Whiteman  v,  Childress,  6  Humph.  302  (1845);  Pratt  v,  Thomas,  2  Hill 
654  (So.  Car.  1835).  So,  too,  the  indorser  of  a  sealed  note,  Tucker  v.  Eng- 
lish, 2  Spears  673  (1844) ;  or  of  a  bond  under  seal,  Parker  v.  Kennedy,  1  Bay 
398  (1794). 

•Kirk Patrick  v.  McCullough,  3  Humph.  171  (1842). 

•Carruth  v.  Walker,  8  Wis.  103  (1858). 

'Simpson  v.  Moulder,  3  Coldw.  429  (1866);  Kirkpatrick  v.  McCullough, 
jupra. 
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II.  PARTIES  TO  TRANSFER. 

662.  Transfer— By  Whom  Made. 

663.  Joint-Payees. 

664.  Agent. 

665.  Executor — Assignee. 

666.  Unauthorized — Fictitious  Payee. 

667.  To  Acceptor — Drawer — Payee. 

§  662.  Transfer — ^By  Whom  Made. — The  questions  of  per- 
sonal capacity  to  make,  accept  or  transfer  commercial  paper 
and  of  the  authority  of  a  person  acting  in  a  representative 
capacity  to  bind  others  have  been  already  considered,  as  well 
as  the  form  in  which  bills  and  notes  should  be  signed  by 
such  persons.  The  rules  already  laid  down  and  authorities 
cited  will  not  be  repeated  here,  but  the  reader  is  referred  to 
the  earlier  part  of  this  work  in  which  they  are  stated.^ 
Mere  identity  of  name  will  not  make  a  transfer  by  one  who 
is  not  the  payee  or  owner,  valid,  and  parol  evidence  is  ad- 
missible to  show  that  such  transfer  was  made  by  the  wrong 
person.*  A  forged  indorsement  is  of  course  no  transfer  and 
passes  no  title.*  And  the  drawer  of  a  bill  cannot  be  held 
without  proof  of  the  indorsement.* 

§  663.  Transfer  by  Joint-Payees. — If  there  are  several 
joint-payees,  the  indorsement  should  be  by  all,  unless  they 
are  partners.*  Although  it  has  been  suggested,  that  where 
they  are  joint-owners,  the  indorsement  of  one  may  transfer 
the  bill  or  note;*  especially  if  it  is  a  note  made  by  two 

"  See  Chapters  VIII.  to  XII.,  supra. 

'Mead  v.  Young,  4  T.  R.  28. 

•Rodgers  v.  Ware,  2  Neb.  29;  Foltier  v.  Schroeder,  19  La.  An.  17  (1867) ; 
Indiana  Nat.  Bank  v,  Holtshaw,  98  Ind.  85  (1884). 

*  Foltier  v.  Schroeder,  supra. 

*2  Parsons  4 ;  Chitty  261 ;  Story  on  Notes  {  125 ;  Carrick  v.  Vickery,  Doug. 
653,  the  usage  of  bankers  and  merchants  in  London  to  this  effect  being 
admitted  as  evidence  for  the  jury.  So,  English  Bills  of  Exch.  Act  1882 
i  20.  Nevertheless  an  indorsement  in  the  name  of  one  of  four  payees  will 
sustain  an  indictment  for  the  forgery  of  an  *' indorsement ''  on  a  bill  of 
exchange.  Winter  bottom's  Case,  1  JDenison  41.  So,  too,  an  indorsement  of 
a  third  person's  name  by  way  of  guaranty,  Powell  v.  Commonwealth,  11 
Gratt.  822  (1854). 

•Snelling  y.  Boyd,  6  T.  B.  Mon.  172  (1827).  So,  the  indorsement  by  one 
of  two  administrators  of  a  note  made  to  both  for  their  intestate's  debt, 
Mackey  v.  St.  Mary's  Church,  1  Eastern  Reporter  476  (R.  1. 1885). 
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makers  but  expressed  in  the  singular  number,  e.g.  '/I  prom- 
ise to  pay  *  *  *  to  the  order  of  myself,"^  So,  an  in- 
dorsement by  two  joint-payees  who  are  not  partners,  in  the 
form  of  a  partnership,  "A.  and  B."  is  sufficient.* 

If  one  who  is  named  in  the  biU  as  a  payee  is  not  really 
such  and  neither  received  nor  indorsed  the  bill,  but  was 
named  as  a  payee  by  mistake  with  the  intention  of  procur- 
ing the  additional  security  of  his  indorsement,  an  indorsee 
who  takes  the  bill  under  an  indorsement  of  all  of  the  actual 
payees  may  recover,  on  parol  evidence  of  such  facts.*  So, 
if  a  note  is  made  to  A.,  B.  and  C,  and  indorsed  by  A.  and  B. 
to  C.  and  D.,  and  by  C.  to  D.,  it  is  sufficient,  it  not  being 
necessary  that  any  holder  should  join  in  a  transfer  to  him- 
self.^ So,  a  note  made  by  A.  and  B.  to  B.  and  C.  for  the 
purpose  of  taking  up  another  note  made  by  A.,  B.  and  C, 
may  be  indorsed  and  delivered  by  C.  alone.* 

A  partner,  as  we  have  seen,  has  authority  to  transfer  notes 
belonging  to  his  firm^  So,  a  note  payable  to  a  partnership 
and  indorsed  by  one  partner  in  the  firm  name  to  himself 
will  pass  by  such  indorsement  with  the  right  to  sue  on  it.' 
After  dissolution  he  has  no  longer  such  power  of  transfer. 
But  the  unauthorised  transfer  by  him  after  dissolution  will 
not  prevent  his  recovering  from  a  subsequent  holder  to  whom 
the  bill  was  transferred,  and  from  whom  he  subsequently 
purchased  it.^  In  Uruguay,  only  a  partner  whose  name  is 
in  the  firm,  or  who  has  express  authority  to  sign  for  it,  can 
transfer  negotiable  paper  in  its  name.* 

§  664.  Transfer  by  Agent. — If  the  transfer  be  by  an  agent 
acting  without  authority,  it  will  be  of  no  effect,  and  the  note 

^Firet  Nat.  Bank  v.  Fowler,  36  Ohio  St.  524  (1881). 

•Cooper  V,  Bailey,  52  Me.  230  (1863). 

•Pease  r.  Dwight,  6  How.  190  (1848). 

*Goddard  «.  Lyman,  14  Pick.  268  (1833). 

•Main  v.  Hilton,  54  Cal.  110  (1880). 

•Kirby  v.  Cogswell,  1  Caines  505  (1804);  Burnham  v.  Whittier,  5  N.  H. 
884  (1831). 

'Hubbard  v,  Matthews,  54  N.  Y.  43  (1873). 

*  Uruguay  (1865  Code  Com.  Art.  828). 
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can  be  recovered  by  the  owner  ;^  although  the  agent's 
authority,  if  it  exists,  need  not  expressly  appear.*  But  the 
maker  cannot  question  the  authority  of  the  payee's  agent  at 
suit  of  a  bona  fide  holder  for  value  before  maturity.*  Nor 
can  the  maker  question  the  payee's  corporate  authority  to 
transfer  a  bill  under  a  special  agreement  made  with  the 
purchaser.* 

§  665.  Transfer  by  Executor — ^Assignee. — If  the  title  to 
a  bill  or  note  passes  by  will  or  by  death  and  intestacy  of  the 
last  owner,  it  should  be  formally  transferred  by  his  execu- 
tor or  administrator.  And  it  has  been  held  that  a  transfer 
by  the  specific  legatee  of  the  instrument,  who  was  appointed 
executor,  but  had  not  qualified  as  such,  was  not  sufficient.* 
On  the  other  hand,  a  note  payable  "  to  the  order  of  J.  V. 
M.  Kstate,"  has  been  held  sufficiently  transferred  by  the 
legatee  who  was  also  executor.*^  And  even  an  assignment 
by  the  widow  before  administration  has  been  held  to  pass 
the  equitable  title  to  a  contract,  enabling  the  assignee  to 
bring  suit  upon  it.^  But  where  a  note  is  made  to  a  feme 
coverty  it  has  been  held  that  her  surviving  husband  cannot 
sue  on  it  without  a  transfer  by  her  or  administration  on  her 
estate.^ 

By  statute  in  Uruguay  the  husband  of  9,  feme  payee  may 
transfer  her  bills  or  notes  after  marriage  as  at  common  law.* 
And  transfer  by  insolvent  assignees  and  by  executors  is  pro- 
vided for  by  the  same  statute.*®  In  Iowa,  a  sheriff  may  levy 
on  a  note  and  transfer  it  by  his  indorsement." 

*  Wilcox  v.  Turner,  46  Ga.  218  (1872),  unless  ratified  by  the  principal,  Coy- 
kendall  v.  Ctonstoble,  1  Eastern  Reporter  166  (N.  Y.  1885),  revg.  19  Wky. 
Dig.  169. 

•Bettia  «.  Bristol,  56  Iowa  41  (1881). 

•City  Bank  of  New  Haven  «.  Perkins,  29  N.  Y.  554  (1864). 

*Ehrman  v.  Union,  Ac,  Ins.  CJo.,  85  Ohio  St.  324  (1880). 

^Stagg  V.  lannenfelser,  59  Mo.  836  (1875). 

•Peltier  v.  Babillion,  45  Mich.  384  (1881). 

'Auerbach  «.  Pritchett,  58  Ala.  451  (1877). 

•Craige  v.  Tingle,  63  Ga.  274  (1879). 

^Uruguay  (1865  Code  Com.  Art.  826). 
^UrugtLay  (1865  Code  Com.  Art.  827). 
^Earhart  v.  Gant,  32  Iowa  481  (1871). 
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§  666.  Transfer  Without  Authority — Fictitious  Payee. — 
An  indorsement  may  in  some  cases  suffice  to  transfer  the  title 
to  a  billy  when  it  is  not  sufficient  to  impose  a  liability  on  the 
indorser,  e.  g.  if  made  by  an  infant,  or  by  corporate  officers 
in  an  irregular  manner.^  So,  if  a  drawer  negotiates  a  bill 
with  the  indorsement  of  a  fictitious  payee,  the  acceptor  will 
be  liable  on  it  to  a  bona  fide  holder,  as  if  payable  to  bearer.* 
So,  a  bank,  certifying  a  forged  check,  will  be  liable  on  its 
certificate  to  a  bona  fide  holder,  whether  the  indorsement  is 
real  or  fictitious,* 

§  667.  Transfer  to  Acceptor — Drawer — Payee. — Even  one 
who  is  a  party  to  a  bill  may  become  its  owner  by  subsequent 
transfer.  Thus,  a  bill  may  be  transferred  before  maturity 
to  the  acceptor  and  again  transferred  by  him,  without  extin- 
guishing'it  or  discharging  the  liability  of  the  parties  Upon  it.* 
The  bank  on  which  a  check  is  drawn  takes  it,  however,  j9rma 
facie  as  agent  of  the  indorser,  if  he  has  an  account  in  the 
bank  ;^  and  will  not  be  liable  to  him  upon  it  after  due  notice 
of  dishonor.*  But  money  paid  by  the  drawer  into  his  ac- 
count in  the  bank  must  be  appropriated  by  it  to  the  payment 
of  such  bill  rather  than  to  any  balance  due  to  itself.'^ 

It  is  expressly  provided  by  some  foreign  statutes  that  a 
bill  may  be  transferred  to  the  drawer  or  acceptor  or  to  a  prior 
indorser.®  And  a  retransfer  to  the  payee  in  the  course  of 
business  will  not  of  itself  discharge  a  second  indorser.*  If 
the  original  indorsement  by  such  payee  was  without  recourse, 
he  will  take  it  ou  retransfer  to  him  as  an  ordinary  indorsee, 

'Bvles  243;  Story  on  Bills  ?  196;  Smith  v.  Johnson,  27  L.  J.  Exch.  363;  S. 
C,  S'Hurlst.  &  N.  222. 

'Gibson  v,  Minet,  1  H.  Bl.  605. 

*Hagen  v.  Bowery  Nat.  Bank,  6  Lans.  490  (1872). 

*Byle8  174;  Attenborough  v.  Mackenzie,  25  L.  J.  Exch.  244. 

*By]e8  172;  Boyd  v,  Emerson,  2  Ad.  &  El.  184;  S.  C,  4  N.  &  M.  99. 

•Byles  172. 

'Bvles  172;  Chitty  860;  Kilsby  v,  Williams,  5  B.  &  Aid.  815;  S.  C,  1  D.  & 
K.  476. 

•English  Bills  of  Exch.  Act  1882  {  37;  Austria  (1850  Exch.  Law  Art.  10) ; 
Onmany  (1848  Exch.  Law  Art.  10);  Switzerland  (Exch.  Laws,  1859  Berne^ 
1863  Basle,  i  10). 

*VVe8t  Boston  Sav.  Bank  v.  Thompson,  124  Mass.  506  (1878). 
VOL.  n.  V 
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subject  (if  he  takes  it  after  maturity)  to  defenses.^  So,  as 
we  have  seen,  a  partnership  holding  a  bill  of  exchange  or 
note  may  transfer  it  by  indorsement  to  a  member  of  the  firm.* 
And  in  general,  unless  restrained  by  statute,  any  one  can 
take  a  bill  or  note  by  transfer.  But  in  New  York  an  attor- 
ney-at-law  cannot  buy  or  become  interested  in  a  bond,  bill  or 
note  for  the  purpose  of  bringing  an  action  on  it.  ^ 

*  Calhoun  v,  Albin,  48  Mo.  804  (1871). 
'RuBsell  v.  Swan,  16  Mass.  314  (1820). 
^New  York  (1882  Code  Civ.  Pro.  {{  73,  75,  76,  77). 
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ni.    TIME   OP   TRANSFER. 

66s.  Before  Making— Date. 

669.  Acceptanre — After  Acceptance  or  Non-acceptance. 

67(K  After  Maturity— Effect  on  Prior  Parties. 

671.  Liability  of  Indorser. 

672.  Demand  and  Notice. 

673.  Rights  Transferred. 

674.  Defenses  Admissible. 

675.  Original  Equities — Bona  Fides. 

676.  Fraud — Want  of  Consideration. 

677.  Accommodation  Paper. 

678.  Payment— Release. 

679.  Set-off. 

680.  Payment  before  Maturity. 

681.  Maturity— Foreign  Statutes. 

682.  and  Payment. 

683.  Re-issue  by  Drawer — Indorser — Acceptor. 

684.  Action  Brought. 

685.  Death  of  Owner. 

68<v  Date  of  Transfer — Presumption. 
687.  Indorsement  does  not  Relate  Back. 

§  668.  Indorsement  before  Making* — ^Date. — ^The  indorse- 
ment may  be  written  on  a  blank  paper  before  the  bill  is 
drawn,  and  in  such  case  the  indorser  makes  himself  liable 
for  any  amount  for  which  the  bill  is  drawn.^  Such  indorse- 
ment is  a  letter  of  credit  for  an  indefinite  sum;*  or,  when 
completed,  a  bill  for  the  amount  then  written.^  So,  an  in- 
dorsement may  be  a  partly  completed  bill,  leaving  blanks  to 
be  afterward  filled.*  And  such  instrument  will  be  an  indefi- 
nite letter  of  credit  binding  in  the  hands  of  a  purchaser  in 
good  faith,  even  though  he  knew  that  it  had  been  indorsed 
before  the  blanks  were  filled/ 

Moreover  a  bill  may  be  post-dated  and  transferred  by  in- 

^Byles  167;  Chitty  243;  1  Edwards  {377;  2  Parsons  10;  Russell  v.  Lang- 
staffe,  2  Dougl.  514;  Collis  v.  Emmett,  X  H.  Bl.  313;  Lickbarrow  v.  Mason, 
6  Eaat  22,  note;  Schultz  v.  Astley,  2  Bing.  N.  C.  544;  Mitchell  v.  Culver,  7 
Cow.  336  (1827) ;  Putnam  v.  Sullivan,  4  Mass.  45  (1808).  So  English  Bills 
of  Exch.  Act  1882  {  20. 

« Prttton  V.  Violett,  1  Cranch  C.  C.  463  (1807),  affirmed  as  Violett  v.  Patton, 
5  Cranch  142  (1809). 

•Chitty  243;  Snaith  v.  Mingay,  1  M.  &  S.  87. 
*Story  on  Prom.  Notes  {  122. 

*Byles  167;  Story  on  Prom.  Notes  {  122;  Russell  v.  Langstaflfe,  2  Dougl. 
514 ;  Usher  v.  Dauncey,  4  Campb.  97. 
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dorseraent  before  its  date.^  And  although  the  indorser  may 
afterward  die  before  the  date  of  the  bill  arrives,  the  drawer 
of  the  bill  will  still  be  liable  to  the  indorsee.*  But  indorse- 
ment of  post-dated  bills  or  notes  under  £5  is  now  prohib*- 
ited  by  statute  in  England.* 

§  669.  Before  Acceptance — After  Acceptance  or  Non- 
Acceptance. — In  like  manner  a  bill  may  be  transferred 
either  before  or  after  acceptance.*  And  transfer  after  de- 
mand and  acceptance  is  expressly  provided  for  by  statute  in 
some  foreign  States.*  Where  a  bill  has  been  indorsed  after 
demand  made  and  acceptance  refused  before  its  maturity,  it 
will  be  no  defense  at  suit  of  a  bona  fide  holder  that  the 
drawer  and  indorser  were  discharged  as  to  such  intermediate 
indorser  by  his  laches  in  failing  to  give  proper  notice  of  dis- 
honor.* So,  if  the  drawer  releases  the  acceptor  of  a  bill 
before  maturity,  this  will  be  no  defense  on  the  acceptor's 
part  against  a  subsequent  bona  fide  purchaser  taking  the  bill 
for  value  before  maturity.^  The  non-acceptance  is  a  dis- 
honor of  the  bill,  and  the  purchaser  under  subsequent  in- 
dorsement may  bring  his  action  on  the  bill  at  once  without 
waiting  for  its  dishonor  at  maturity.®  "There  can  be  no 
distinction  in  principle  between  a  bill  transferred  after  it  is 
dishonored  for  non-acceptance  and  one  transferred  after  it  is 
dishonored  for  non-payment."^ 

Therefore  an  indorsee  with  knowledge  of  the  fact  of  refusal 
to  accept  the  bill  is  not  a  bona  fide  holder  in  the  commercial 
sense  of  the  term.^^    And  the  drawer  and  indorser  may  claim 

^Byles  167;  2  Parsons  27;  Pasmore  v.  North,  13  Eaat  517;  Brewster  «. 
McCardel,  8  W^end.  478  (1832). 

'Chitty  244;  Pasmore  v.  North,  13  East  517. 

■Chitty  244;  17  Geo.  III.  c.  30  |  1,  made  perpetual  by  27  Geo.  III.  c.  16, 
and  7  Geo.  IV.  c.  6,  and  see  Pasmore  t;.  North,  supra, 

*Byle8  167. 

^Russia  (1862  Exch.  Law  Art.  662) ;  Veneraela  (1862  Code  Com.  Art.  85). 

*Chitty  244 ;  1  Edwards  2  378;  O'Keefe  v.  Dunn,  6  Taunt.  305;  1  Marsh. 
613,  affirmed  5  M.  <&  S.  282. 

'Chitty  245;  Dod  v,  Edwards,  2  C.  &  P.  602. 

•Byles  169;  Whitehead  v.  Walker,  9  M.  <fe  W.  506. 

•Taney,  C.  J.,  in  Andrews  v.  Pond,  13  Pet.  65  (1839). 

/»Byles  167. 
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a  discharge  for  want  of  notice  of  non-acceptance  against  such 
holder  with  knowledge  of  the  circumstances.^  So,  if  the 
drawer  or  indorser  has  been  discharged  by  want  of  notice 
of  refusal  to  accept,  he  will  not  be  liable  to  an  indorser,  to 
whom  the  bill  was  returned  at  its  maturity,  and  by  whom  it 
was  then  paid  without  knowledge  of  such  earlier  laches  of 
the  holder  who  had  returned  it.^  Noting  on  the  face  of  a 
bill  is  not,  however,  equivalent  to  notice,  and  the  purchaser 
of  such  paper  in  good  faith  will  not  be  subjected,  by  reason 
of  gross  neglect  even,  to  the  defense  of  laches  available  before 
maturity  against  his  indorser.* 

§  670,  After  Maturity — Effect  on  Prior  Parties.— Commer- 
Qj^l  paper  may  be  transferred  after  its  maturity  by  indorse- 
ment or  otherwise.*  And  accommodation  paper  is  no  excep- 
tion to  this  rule.*^  In  England  such  indorsement  is  prohibited 
by  statute  in  the  case  of  overdue  bills  under  £5.* 

The  indorsement  of  a  bill  or  note  after  maturity  follows 
the  nature  of  the  original  contract.''  If  the  bill  or  note  was 
originally  negotiable,  it  still  remains  so.® 

And  an  indorser  before  maturity  is  liable  to  subsequent 
and  remote  purchasers  by  indorsement  after  maturity.®  So, 
an  indorser  before  maturity  repurchasing  the  bill  and  trans- 
ferring it  after  its  maturity  remains  liable  on  his  original 

'Chitty  245. 

'Chitty  245 ;  Roscow  v.  Hardy,  12  East  434 ;  2  Campb.  458. 

■Chitty  245. 

*Byle8  168;  Chitty  245;  1  Daniel  658;  1  Edwards  i  377;  Story  on  Bills 
2  220;  Story  on  Prom.  Notes  i  178;  Dehers  v.  Harriot,  1  Show.  163;  Boehm 
V.  Sterling,  7  T.  R.  423;  Havens  v.  Huntington,  1  Cow.  387  (1823);  French 
V  Jarvis,  29  Conn.  387  (1860) ;  Davis  v.  Miller,  14  Gratt.  1  (18o7) ;  Brown  v. 
Hull,  33  Gratt.  23  (1880);  Baxter  v.  Little,  6  Mete.  7  (1843);  Britton  v. 
Bishop,  11  Vt.  70  (1839) ;  Leavitt  v.  Putnam,  3  N.  Y.  494  (1850),  reversing  1 
Sandf  199  (1848);  Powers  v.  Nelson,  19  Mo.  190  (1853);  Long  v.  Crawford, 
18  Md.  220  (1861);  McSherrv  v.  Brooks,  46  Md.  103  (1876);  Morgner  v. 
Bigelow,  3  Mo.  App.  592  (1877) ;  James  v.  Chalmers,  6  N.  Y.  209  (1852).  So, 
too,  obiUr,  Murford  v.  Walcot,  1  Ld.  Raym.  574;  Charles  v.  Morsden,  1  Taunt. 
224;  Nat.  Bank  of  Washington  v.  State  of  Texas,  20  Wall.  72  (1873). 

*Fir8t  Nat.  Bank  of  Salem  v.  Grant,  71  Me.  374  (1880). 

•Chitty  245;  17  Geo.  III.  c.  30  ?  1. 

'Leavitt  v.  Putnam,  3  N.  Y.  494  (1850). 

•Davis  V.  Miller,  14  Gratt.  1  (ia57) ;  McSherry  v.  Brooks,  46  Md.  103  (1876) ; 
Nat.  Bank  of  Wash.  v.  State  of  Texas,  20  Wall.  72  (1873),  obUer  by  Swayne,  J. 

•Williams  v.  Matthews,  3  Cow.  252  (1824). 
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indorsement.^  So,  an  accommodation  indorser  before  matur- 
ity will  be  liable  to  the  holder  under  an  indorsement  which 
was  made  after  maturity  to  the  party  accommodated.* 

§  671.  Liability  of  Indorser  After  Maturity. — The  indorse- 
ment of  a  bill  or  note  after  maturity  is  equivalent  to  the 
drawing  of  a  new  bill  payable  at  sight,^  or  to  a  renewal  pay- 
able on  demand,*  or  a  negotiable  demand  note/  which  the 
indorser  cannot  evade  by  parol  evidence  of  contemporaneous 
declarations  that  he  would  not  pay  the  note.* 

Such  indorsement  after  maturity  is  still  an  indorsement, 
and  the  indorser  is  liable  on  it  eA  such/  although  the  indorsed 
note  was  payable  to  bearer.*  Such  an  indorsement,  as 
between  the  immediate  parties  to  it,  is  equivalent  to  ^e 
indorsement  of  a  note  on  the  day  of  its  maturity.®  But  it 
does  not  amount  to  a  guaranty ,^^  and  if  indorsed  in  blank, 
cannot  be  filled  with  a  guaranty."  And  this  is  true,  although 
the  note  was  indorsed  specially  and  was  retained  by  the 
indorser  for  safe  keeping,  and  supposed  by  the  indorsee  to 
be  a  guaranty.^* 

§  672.  Indorsement  After  Maturity — Demand — Notice  of 
Protest. — A  note  so  transferred  is  payable  on  demand  within 
a  reasonable  time,^^  and  the  indorser  is  entitled  to  notice  of 
dishonor  if  payment  is  refused.^*    Demand  must  be  made 

*  Scott  V.  First  Nat.  Bank,  71  Ind.  445  (1880). 

•Harrington  v.  Dorr.  3  Robt.  276  (1866). 

•Bylee  169  n.;  Chitty  245;  Bishop  v.  Dexter,  2  Ck)nn.  419  (1818) ;  Bankof 
North  Araerica  v.  Barriere,  1  Yeates  360  (1794) ;  Mc Kinney  v.  Crawford,  8 
Serg.  &  R.  361  (1822);  Rngely  v.  Davidson,  2  Mill  33  (1818);  Colt  v.  Bar- 
nard, 18  Pick.  260  (1836);  Branch  Bank  v.Gaffney,  9  Ala.  153  (184*));  Tvler 
t;  Young,  30  Penha.  St.  143  (1858);  Bsown  v.  Hull.  33  Gratt.  23  (1880); 
Smith  v.  Caro,  9  Oreg.  278  (1881). 

♦Van  Hoesen  v.  Van  Alstyne,  3  Wend.  75  (1829). 

**2  Parsons  13;  Goodwin  v.  Davenport,  47  Me.  112  (1860). 

•Goodwin  v.  Davenport,  supra. 

^Britt  V.  Lawson,  15  Hun  123  (1878). 

'All wood  V.  Haseldon,  2  Bailey  457  (1831). 

•Nash  V,  Harrington,  2  Aik.  9  (1826). 

^•Roquest  v.  Pickett,  20  La.  An.  546  (1868) ;  McCall  v.  Witkouski,  16  lb.  179. 

"Clawson  v.  Gustin,  2  South.  821  (1820). 

"Shelby  v.  Judd,  24  Kan.  161  (1880). 

"1  Edwards  i  377;  Leavitt  v.  Putnam,  3  N.  Y.  494  (1850). 

"Roquest  v.  Pickett,  20  La.  An.  546  (1808) ;  McCall  v.  Witkouski,  16  76. 179, 
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within  a  reasonable  time  and  be  followed  in  ease  of  non-pay- 
ment by  notice  of  dishonor.^  And  this  is  required,  although 
the  indorsement  contains  a  guaranty.*  And  a  delay  of 
twenty-five  days  has  been  held  an  unreasonable  one.'  But 
if  the  bill  or  note  has  been  already  demanded  and  payment 
refused  and  due  notice  given,  the  indorser,  after  maturity, 
will  not  be  entitled  to  fresh  demand  and  notice.*  And  in 
Georgia  a  payee,  indorsing  after  maturity,  is  by  statute  not 
entitled  to  notice  of  protest.^ 

§  673.  Indorsement  After  Maturity — What  Rights  Trans- 
ferred.— An  indorsee,  after  maturity,  takes  all  the  rights  of 
his  indorser.*  If  his  indorser  was  a  bona  fide  purchaser  for 
value  before  maturity,  his  rights  pass  to  his  indorsee.^  If 
the  indorser  could  maintain  an  action  on  the  bill,  the  indorsee 
can  do  so,^  although  he  takes  the  bill  with  notice  of  the 

» Van  Hoesen  v.  Van  Alatyne,  3  Wend.  75  (1829) ;  Tvler  v.  Young,  30  Penna. 
St.  143  (1858);  Beebe  v.  Brooks,  12  Cal.  808  (1859)';  Pryor  v.  B«iwman,  38 
Iowa  92  (1874) ;  Graul  v.  Strutzel,  63  Ih.  712  (1880) ;  Aldis  v.  Johnson,  1  Vt. 
136  (1828);  Dwight  v.  Emerson,  2  N.  H.  159  (1819);  Berry  u.  Robinson,  9 
Johns.  121  (1812) ;  Swartz  v.  Redfield,  13  Kans.  550  (1874). 

•Benton  v.  Gibson,  1  Hill  66  (So.  Car.  1833) ;  Colt  v.  Barnard,  18  Pick.  260 
(1836) ;  or,  as  it  is  said  in  Allwood  v.  Haseldon,  2  Bailey  457  (1831-),  **  with 
all  convenient  diligence." 

■Levy  t'.  Drew,  14  Ark.  334  (1864).  For  authorities  as  to  what  is  "  reason- 
able time,"  the  reader  is  referred  to  chapters  on  Presentment  and  Notice  of 
Dishonor,  infra, 

*1  Edwards  I  377;  Williams  v.  Matthews,  3  Cow.  252  (1824);  St.  John  «. 
Eol>ert8,  31  N.  Y.  441  (1865),  reversing  6  Bosw.  593. 

•Frank  «.  Longstreet,  44  Ga.  179  (1871) ;  Georgia  (Code  {  2739). 

•Bissell  V  Gowdv,  31  Conn.  47  (1862);  Texas  i;.  Hardenberg,  10  Wall.  68 
(18ii9);  Darling  v." Osborne,  51  Vt.  148  (1878);  Davis  v.  Miller,  14  Gratt.  1 
(ISoT) ;  Clark  v.  Dederick,  31  Md.  148  (1869) ;  Merrii-k  v.  Butler,  2  Lans.  103 
(1869);  Thomas  v.  Kinsey,  8  Ga.  421  (1850);  Diamond  v.  Harris.  33  Tex. 
634  (1870);  Williamson  v.  Doby,  36  Ark.  689  (1880);  Arents  v.  Ccmmon- 
wealth,  18  Gratt.  750  (1868).  But  not  collaterals,  if  there  is  an  understand- 
ing to  the  contrary,  Lee  v.  Turner,  15  Mo.  App.  205  (1884). 

'Chitty  250;  1  Daniel  663;  1  Edwards  \  377;  Fairclough  v.  Pavia,  9  Exch. 
690;  Britton  v.  Hall,  1  Hilt.  528  (1858) ;  Miller  v.  Talcott,  54  N.  Y.  114  (1873), 
affirming  46  Barb.  171 ;  Jacks  v.  Darrin,  3  E.  D.  Smith  557  (1854) ;  Wilson 
V.  Mech.  Sav.  Bank,  45  Penna.  St.  488  (1863) ;  Woodman  v.  Churchill,  52  Me. 
58  ( 1802)  •  Roberts  .v.  Lane,  64  76. 108  (1874) ;  Riegel  y  Cunningham,  9  Phila. 
177(18/4);  Peabody  v.  Rees,  18  Iowa  571  (1864);  Bradley  v  Marshall,  54 
111.  173  (1870);  Lock  v.  Fulford,  52  lb,  166  (1869)  ;  Howell  v.  Crane,  12  L:i. 
An.  126  (1857);  Smith  r.  Hiscock,  14  Me.  449  (1837);  Thompson  v.  Shep- 
herd, 12  Mete.  311  (1847).  This  is  provided  by  statute  in  Dakota  and  Utah. 
Dakota  (1877  Rev.  Codes  483  \  1936) ;   Vlah  (1882  P.  L.  c.  41  {  111). 

'Byles  170;  Wilson  v.  Mech.  Sav.  Bank,  mpra.  So,  of  a  non-negotiable 
note,  Leidy  r.  Tamnisiny,  9  Watts  353. 
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alleged  defense.^  On  the  other  hand,  if  a  note  is  indorsed 
after  maturity,  and  after  the  maker  has  made  an  insolvent 
assignment,  the  indorsee  cannot  use  it  as  a  set-off  in  an 
action  brought  against  him  for  other  cause  by  the  maker's 
assignee.^  But  admissions  of  the  indorser  will  not  affect 
his  indorsee,  even  though  he  has  agreed  with  his  indorser  to 
receive  less  than  the  face  of  the  bill,  except  as  to  any  sur- 
plus  over  and  above  the  amount.^  Where  a  bill  was  accepted 
for  an  illegal  consideration  (smuggling),  a  purchaser  after 
maturity  from  a  bona  fide  holder  before  maturity  was  held 
entitled  to  recover  against  the  acceptor,  notwithstanding  such 
defense.*  So,  if  a  bill  is  transferred  before  maturity  to  a 
bona  fide  purchaser  by  indorsement,  and  after  subsequent 
transfer  again  comes  into  the  drawer's  hands  and  is  trans- 
ferred by  him  a  second  time  after  maturity  to  such  original 
indorsee,  the  indorser  will  have'  all  his  original  rights  as  a 
holder  before  maturity  against  an  accommodation  acceptor.* 
But  he  will  be  subject  to  defense,  if  the  original  indorsement 
under  which  he  held  was  without  recourse.* 

§  674.  Indorsement  After  Maturity — Defenses  Admissible. — 
An  indorsement  made  after  maturity  subjects  the  indorsee  to 
equitable  defenses  existing  between  the  original  parties  to  the 
bill,  so  far  as  they  are  available  against  his  indorser.^     In 

*  Stamper  v.  Hayes,  25  Ga.  646  (1858) ;  Jacks  v.  Darrin,  3  E.  D.  Smith  657 
(1854). 

"Johnson  v.  Bloodgood,  1  Johns.  Gas.  61  (1799) ;  S.  C.  2  Cai.  803  (1805). 

■Bond  V,  Fitzpatrick,  4  Gray  89  (1855). 

^Byles  170;  Chitty  250;  Chalmers  v.  Lanion,  1  Campb.  383. 

*Chitty  251;  Bosanquet  v.  Dudman,  1  Stark.  1:  Watkins  v.  Maule,  2  Jac. 
<fe  V^.  237. 

•Calhoun  v.  Albin,  48  Mo.  304  (1871). 

'Byles  170,  265 ;  Chitty  247 ;  1  Edwards  J  377 ;  Story  on  Prom.  Notes  {  178 ; 
Story  on  Bills  ?  220;  Rothschild  v.  Corney,  9  B.  <fe  C.  391 ;  Lee  v,  Zajrurv,  8 
Taunt.  114;  Tinson  v.  Francis,  1  Campb.  19;  Brown  v.  Turner,  7  T.  11.  630; 
Bounsall  v.  Harrison,  1  M.  <fe  VV.  611;  S.  C,  2  Gale  113;  Crippo  v.  Davis, 
12  M.  <fe  W.  159;  Crossley  v.  Ham,  13  East  498;  Denters  v.  Townsend,  5 
Best  &  S.  613;  Farrinp:ton  v.  Park  Bank,  39  Barb.  645  (1863);  Smith  v. 
Lawson,  18  W.  Va.  212  (1881);  O'Callaghan  v.  Sawyer,  5  Johns.  118 
(1809) ;  Lansing  v.  Lansing,  8  lb.  454  (1811) ;  Sebring  v.  Riithbun,  1  Johns. 
Cas.  331  (1800) ;  Cain  v.  Spann,  1  McMull.  258  (1841);  Howard  i».  Ames,  3 
Mete.  308  (1841);  American  Bank  v.  Jen n ess.  2 /A.  288  (1841);  Folsoni  v, 
Bartlett,  2  Cal.  163  (1852) ;  Wheeler  v.  Barret,  20  Mo.  573  (1855) ;  Glasscock 
V.  Smith,  25  Ala.  474  (1854) :   Bowen  v.  Thrall,  28  Vt.  382  (1856) ;   Miller  ». 
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several  of  the  United  States  this  is  provided  by  statute.*  In 
Illinois  and  Wisconsin  any  set-ofiF,  admissible  against  the 
assignor  or  indorser  while  the  bill  or  note  was  his,  is  admis- 
sible against  the  assignee  or  indorsee  after  maturity.^  And 
in  Texas  any  defense  admissible  against  the  assignor  before 
notice  of  transfer  is  admissible  against  the  assignee  who 
takes  the  instrument  after  maturity.* 

But  where  several  notes  are  secured  by  one  mortgage,  one 
may  be  overdue  and  the  others  not,  and  knowledge  on  the 
purchaser's  part  that  one  note  is  overdue  will  not  amount  to 
notice  subjecting  the  other  notes  to  defenses  as  though  they 
were  all  overdue.* 

§  675.  Original  Equities — Iffaturity  Affects  Bona  Fides. — 
Commercial  paper  transferred  when  overdue  is  not  subject 
to  equities  existing  between  the  maker  and  parties  other 

Bingham,  29  lb,  82  (1&56) ;  Bower  v.  Hastings,  36  Penna.  St.  2a5  {I860) ; 
Little  V.  Cooper,  3  Stockt.  224  (ia56);  Farris  v.  Catlett,  32  Mo.  469  (1862) ; 
Lord  V,  Favorite,  29  III.  149  (1862) ;  Merrick  v.  Butler,  2  Lans.  103  (1869) ; 
Diamond  v.  Harris.  33  Te.x.  634  (1870);  Texas  v  Hardenberg,  10  Wall.  68 
(18<)9);  Arent8  v.  Commonwealth,  18  Gratt.  750  (1868) ;  Davis  v.  Miller,  14 
lb,  1  (1857) ;  Clarke  v.  Dederick,  31  Md.  148  ( 1869) ;  Thomas  v.  Kinsey,  8  Ga. 
421  (1850) ;  Makay  v.  Holland,  4  Mete.  69  (1842) ;  Clay  v.  Cottrell,  18  Penna. 
St.  408  (1852);  Davis  v.  Bradley,  26  La.  An.  5i55  (1874) ;  Andrews  v.  Pond.  13 
Pet  65  (1839) ;  Sargent  v.  Southgate.  5  Pick.  312  (1827) ;  Sprftgue  v.  Graham, 
29  Me.  160  (1848) ;  DeMott  v,  Starkev,  3  Barb.  Ch.  403  (1848) ;  Burroughs  v. 
Nettles,  7  La.  113  (1834) ;  Odiorne  v.  Howard,  10  N.  H.  343  (1839) ;  Reakert  v, 
S;inford,  5  Watts  &  S.  164  (1843) ;  McCuIlongh  v.  Houston,  1  Dall.  441  (1789) ; 
McDuffie  V.  Dame,  11  N.  H.  244  (1840) ;  Butler  v.  Murison,  18  La.  An.  363 
(1»>6) ;  Shipp  V.  Slacker.  8  Mo.  145  (1843) ;  Burnham  v.  Tucker,  18  Me.  179 
(1841 ) ;  G.)ld  V.  Eddy,  1  Mass.  1  (1804) ;  Thompson  v.  Hale,  6  Pick.  259  (1828) ; 
Bales  V.  Kemp,  12  Iowa  99  (1861) ;  Thurston  t;.  M'Kown,  6  Mass.  428  (1810), 
Pjir«ons,C.  J.,o6i/^;  Green  v.  Louthain,49Ind.  139  (1874);  Southard  v.  Porter, 
43  N  H.  379  (1861);  Foley  v,  Smith,6  Wall.  492  (1867),  as  to  law  of  Louisiana; 
Marcal  v.  Melliett,  18  La.  An.  223  (1866);  Marsh  v.  Marshall,  53  Penna.  St. 
39t)  (18(i6);  Stannus  v.  Stan  n  us,  30  Iowa  448  (1870);  Hay  ward  v.  Munger, 
14  lb.  516  (1863) ;  Stafford  v.  Fargo.  35  111.  481  (1864).  Especially  where  the 
pnrcha»er*8  agent  had  notice  of  the  defense,  Livermore  v.  Blood,  40  Mo.  48 
(1867).  See,  however.  Brown  v.  Davis,  3  T.  R.  80,  where  the  mere  fact  that 
a  note  was  overdue  was  thought  by  Lord  Kennion  to  be  insufficient  to  raise 
A  prejudice  asrainst  the  indorsee.  And  see  also,  Barough  v.  White,  4  B.  <fe  C. 
325;  S.  C,  6  D.  A  R.  379;  Atwood  v.  Crowdie,  1  Stark.  483. 

^Colorado  (1877  G.  L.  {  95) ;  lUinois  (1880  Hurd's  R.  S.  727  J  H) ;  KanaoB 
(1881  C.  L.  {  540) ;  Nebraska  (1881  C.  S.  309  J  4);  Ohio  (1879  R.  S.  i  3173). 
So,  in  Great  Briuin,  Bills  of  Exch.  Act  1882  |  36. 

UlUnois  (1880  Hurd's  R.  S.  728  i  12) ;   Wiscormn  (1878  R.  S.  J  4258  sub.  6). 

•r«w»(1879R.  S.  J265). 

♦Boss  V.  Hewitt,  15  Wise.  285  (1862);  9ed  quaere,  if  all  were  given  for  the 
same  consideration. 
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than  the  payee  ;^  or  between  intermediate  parties."  Nor  is 
an  indorsee  after  maturity  subject  to  equities  that  may  arise 
after  the  transfer.^  Thus,  a  set-off  to  be  available  must  have 
been  acquired  before  the  transfer.* 

It  is  held  that  the  indorsing  of  a  bill  after  its  maturity  is 
sufficient  to  put  purchasers  on  inquiry  and  they  take  the  bill 
on  the  credit  of  their  indorser  and  subject  to  existing 
equities.*  But  such  a  transfer  by  one  who  is  not  an  original 
party  to  the  bill  or  note  is  no  notice  of  fraud  in  his  posses- 
sion of  the  instrument.**  And  as  checks  are  generally  made 
payable  at  once  and  frequently  change  hands  in  the  course  of 
business  before  being  presented  for  payment,  it  seems  that 
the  rule  above  stated  does  not  apply  strictly  to  them.''  A 
note,  however,  made  payable  to  the  maker's  own  order  and 
indorsed  by  him  is  subject  to  defense  like  other  notes,  if 
transferred  after  it  is  due.* 

In  the  case  of  negotiable  paper  these  defenses,  as  we  shall 
see,  are  only  such  as  attach  to  the  instrument,  but  a  non- 
negotiable  note  transferred  after  maturity  is  subject  to  all 
equities  existing  between  the  original  parties  to  it.** 

§  676.  Defenses — Fraud — Want  of  Consideration. — Ille- 
gality, fraud  or  duress  in  the  inception  of  a  bill  or  note  may 

» Havward  v.  Stearns,  39  Oal.  58  (1870) ;  Way  v.  Lam-b,  15  Iowa  79  (1863) ; 
Etheridge  v.  GallHgher,  55  Miss.  458  (1877). 

•Hill  V.  Shields,  81  N.  C.  250  (1879).  In  this  case  it  was  held  that  a  remote 
first  indorser  could  notshow  l»y  purol  an  agreement  with  theplaintilT's  imme- 
diate indorser  that  ihe  first  indorser  should  not  be  called  on  to  pay  the  note. 

'BvlcH  170;  1  Daniel  660;  1  Edvvanls  i  380;  Baxter  v.  Little,  6  Mete.  7 
(1843) ;  Davis  v.  Miller,  14  Gratt.  1  (1857) ;  Whiitaker  v,  Kuhn,  52  Iowa  315 
(1879) ;  Bearden  v.  Moses,  7  B.  J.  Lea  429  (1881).  And  the  fact  thnt  ihe 
set-olf  in  questirm  was  acquired  prior  to  notice  of  the  transfer  is  immate- 
rial, Davis  V.  Miller,  supra, 

*  Jefferson  County  Bank  v.  Chapman,  19  Johns.  322  (1822). 

*Byles  169 ;  Chitty  246 ;  1  Edwards  §  378;  Tinson  v,  Francis,  1  Campb.  19; 
McClure  v.  Pringle,  13  Price  8. 

•Proctor  V.  McCall,  2  Bailey  298  (1831). 

'Rothschikl  v.  Corney,  9  B.  «fe  C.  388  (1829).  But  see,  contra,  remarks  of 
Kennion,  C.  J.,  in  Boehm  v.  Stirling:,  7  T.  R.  423.  And  see  Down  v.  Hailing, 
4  B.  &  C.  33t);  S.  C,  6  D.  &  B.  455;  S.  C,  2  C.  &  P.  11.  In  this  case  the 
check  wns  taken  five  days  after  date  under  suspicious  circumstances  in 
payment  for  goods  of  a  much  smaller  amount. 

•Potter  V.  Tyler,  2  Mete.  68  (1840). 

•Simpson  v.  Hall,  47  Conn.  417  (1879). 
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all  be  set  up  in  defense  against  a  purchaser  of  it  after 
maturity,  to  the  same  extent  as  against  his  indorser.^  So,  if 
a  note  be  given  for  a  particular  purpose  and  not  to  be 
assigned,  this  may  be  set  up  against  a  purchaser  after 
maturity.*  So,  the  purchaser  of  an  overdue  note,  which  was 
held  as  collateral  merely  and  sold  for  the  amount  of  the  debt 
secured  by  it,  can  only  recover  of  the  maker  the  amount  paid 
by  him.^ 

If  commercial  paper  is  transferred  after  maturity,  it  is 
open  to  the  defense  of  original  want  of  consideration/  Thus, 
an  acceptor  may  show  at  suit  of  such  indorsee,  that  the  ac- 
ceptance was  given  for  a  supposed  balance  due,  which  had  no 
existence.*  But  failure  of  the  consideration  for  an  inter- 
vening indorsement  cannot  be  set  up  by  the  maker  of  a  note 
against  an  indorsee  after  maturity.®  Nor  can  he  set  up  a 
failure  of  consideration  subsequent  to  the  transfer.''  So,  a 
party  may  be  estopped  from  setting  up  such  defense.  Thus, 
if  the  drawer  of  a  check  negotiates  it  nine  months  after  its 
date,  he  cannot  set  up  failure  of  consideration  between  him- 
self and  the  payee,  by  reason  of  his  own  action  in  nego- 
tiating it.® 

§  677.   Accommodation    Paper. — Accommodation    paper 

'Vinton  v.  King,  .4  Allen  562  (1862).  Thus  it  can  be  set  up  that  the  note 
was  <ji\en  lor  litjnor  illegally  sold,  Barlow  v.  Scott,  12  Iowa  63  (1861); 
Bi!*sell  V  Gowdy,  31  Conn.  47  (1862);  or  for  a  usurious  loan,  Kurtz  v.  Hol- 
hrook.  13  Iowa  562  (1862);  or  for  a  loan  in  unlawful  currency,  Wynn  v. 
Pjitrick,  18  La  An.  204  (1871);  or  for  unlawfully  forbearing  to  bid  at  an 
anciiun,  Jmies  v.  Caswell,  3  Johns.  Cas.  29  (1802);  or  had  been  trannferred 
by  a  rollecting  agent  in  fraud  of  the  real  owner,  Lee  v  Zagury,  8  Taunt. 
114:  Bird  v.  Cockrem,  28  La.  An.  70  (1.S76).  But,  in  Maine,  an  illegal  sale 
of  liquor  i«  not  admissible  against  a  bona  fide  purchaser  of  the  note  after 
msitunty.  Field  i;.  Tibbett-^,  57  Me.  ,358  (1869);  Act  of  1858  c.  33  And  in 
case  of  fraud  and  subsequent  purchase  after  maturity  slight  evidence  has 
been  belli  sufficient  to  carry  the  whole  case  to  the  jury,  Taylor  v.  Mather, 
8  T.  R.  8.3  n, 

MVillinmson  v.  Doby,  36  Ark.  689  (1880). 

"First  Nat.  Bank  v.  Werst,  52  Iowa  684  (1879). 

*Chitty  248 :  1  Daniel  661 ;  Taylor  v.  Mather,  3  T.  R.  83  ;  Snyder  v.  Riley, 
6  Pfuna.  St.  164  (\M7) ;  Bryan  v.  Primm,  1  III.  59  (1822) ;  Stafford  v.  Fargo, 
85  lb.  481  (1864) ;  Sawyer  v.  Hoovey,  5  La.  An.  153  (1850). 

*Chitty  250;  Verley  v.  Saunders,  2  Chit.  127. 

•Etheridge  v.  Gallagher,  55  Miss.  458  (1877). 

^Bearden  v.  Moses,  7  B.  J.  Lea  429  (1881). 

•Boehm  v.  Stirling,  7  T.  R.  423. 
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forms  an  apparent  exception  to  this  rule.  But  this  is  only 
apparent  since,  as  has  already  been  seen,  the  consideration 
for  such  paper  is  really  a  credit  to  be  procured  for  the  party 
accommodated,  and  not  a  value  received  by  the  accommoda- 
tion party.  It  was,  however,  formerly  held  in  England  and 
by  many  authorities  in  the  United  States,  that  if  such  paper 
was  transferred  after  maturity  by  the  party  accommodated, 
the  defense  available  against  him  as  a  want  of  consideration 
was  also  available  against  his  indorsee.^ 

But  this  rule  has  been  changed  in  England  and  is  no 
longer  recognized  there.*  It  has  also  been  held  in  some 
American  cases  to  be  no  defense,  unless  the  purpose  of  the 
accommodation  has  been  disregarded  in  the  transfer.*  Thus, 
accommodation  paper,  given  for  a  particular  purpose  and 
afterward  taken  up  by  the  payee  with  an  agreement  against 
its  further  circulation,  cannot  be  re-issued  by  him  after  ma- 
turity so  as  to  subject  the  accommodation  maker  to  fresh 
liability.*  In  Maryland  it  has  been  held  to  be  no  defense 
against  a  purchaser  after  maturity  without  knowledge  of  the 
accommodation  character  of  a  note  that  it  was  made  for  the 
payee's  accommodation.^  And  such  defense  is,  of  course,  of 
no  avail  against  a  holder  purchasing  the  note  after  maturity 
from  a  bona  fide  holder  for  value  before  maturity.* 

»Byles  169  n.;  Chitty  249;  1  Daniel  662;  1  Edwards  {  380;  TJnaon  v. 
Francis,  1  Canipb.  19;  Cumminpfs  v.  Little,  45  Me.  183  (1858);  Diamond  v. 
Harria,  33  Tex.  634  (1870) ;  Brittle  v.  VVeenis,  44  Ala.  105  (1870) ;  Whiiwell 
V.  Crehore,  8  La.  540  (1835);  Hoffman  v.  Foster,  43  Penna.  St.  137  (18<i2); 
Bower  v.  Hastings,  36  /6.  285  (1860);  Coghlan  v.  May,  17  Cal.  515  (1861); 
Simons  v.  Morris,  53  Mich.  155  (1884) ;  Chester  v.  Dorr,  41  N.  Y.  279  { I8()9). 
See,  too.  Parr  v.  Jewell,  16  C.  B.  681,  711;  S.  C,  13  lb.  9i)9;  wliere  the  case 
was  allowed  to  go  to  the  jnry  on  circumstantial  evidence  ottered  by  the 
defendant  as  to  a  stipulation  not  to  negotiate  the  bill. 

'Charles  v.  Marsden,  1  Taunt.  224;  Smith  v.  Knox,  3  Esp.  46;  Rtnrtpvant 
V,  Ford,  4  Man.  &  G.  101  (1842);  Lazarus  v.  Cowie,  3  Q.  B.  459  (1842); 
Caruthers  v.  West,  11  Q.  B.  144  (1847);  Stein  v.  Yglesias,  Cromp.  M  &  R. 
565  (1834) ;  8.  C.  3  DowL  252;  1  Gale  98;  Ex  parte  Swan,  L.  R.  6  Eq.  358 

(1868). 

•Seyfert  v.  Edison,  16  Vroom  393  (1883) ;  Grandin  t;.  LeRoy,  2  Paige  509 
(ia*n);  Dunn  v.  Weston,  71  Me.  270  (1880);  First  Nat.  Bank  v.  Grant,  lb. 
374  (1880) ;  1  Parsons  183. 

*  Wrixon  v,  Macoboy,  6  V.  L.  R.  350  (1880). 

» Ren  wick  v.  Williams,  2  Md.  3^*36  (1852). 

•Howell  V,  Crane,  12  La.  An.  126  (1857);  Riegel  v,  Cunningham,  9  Phila. 
177  (1874). 
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It  is  now  the  established  rule  in  England,  and  has  been 
held  also  in  the  United  States,  that  accommodation  paper 
cannot  be  defeated  for  want  of  consideration  even  against 
a  purchaser  after  maturity  knowing  its  character  at  the 
time  of  purchase;^  unless  its  subsequent  transfer  was  in 
violation  of  an  agreement  to  the  contrary.'  If  the  payee's 
accommodation  indorsement  is  given  after  maturity  merely 
for  the  purpose  of  enabling  the  holder  of  the  paper,  who 
lacked  such  indorsement,  to  transfer  it,  it  will  give  subse- 
quent holders  no  right  of  action  against  the  indorser.* 

§  678.  Defense  of  Fajrment — Release. — Payment  before 
transfer  may  be  set  up  in  defense  against  a  purchaser  after 
maturity.*  So,  the  defendant  may  prove  that  the  payee  has 
86ld  goods  on  his  account  and  only  partially  credited  them 
on  the  bill.*  Inasmuch  as  payment  is  a  legal  defense  against 
such  holder,  equity  will  not  assume  jurisdiction  for  the  pur- 
pose of  compelling  a  surrender  of  the  paper  except  under* 
special  circumstances.® 

Release  by  a  former  holder  may  also  be  shown  against  the 

'Charles  v.  Marsden,  1  Taunt.  224.  It  has  heen  urged  that  this  case  can 
now  he  supported,  if  at  all,  only  upon  the  theory  of  an  estoppel  raised 
against  himself  by  the  acceptor  in  suffering  the  acceptance  to  remain  out- 
standing in  the  hands  of  the  party  accommodated.  As  to  this  view,  see 
Cliitty  249  n. ;  Bosanquet  v.  Dudman,  1  Stark.  1;  Atwood  v.  Crow<li«,  lb. 
483 ;  VVatkins  v.  Maule.  2  Jac.  &  Walk.  244.  So,  too.  Brown  v.  Mott,  7  Johns. 
861  (1811 ),  and  this  is  true,  a  fortiori,  of  a  purchase  before  maturity,  Powell  v. 
Waters,  17  Johns.  176  (1819). 

*Byle8 170 ;  Chitty  249 ;  1  Daniel  6G3 ;  and  both  the  purchaser's  knowledge 
and  ihe  agreement  violated  should  he  in  such  case  specially  averred  in  the 
pleadit^g,  Carrnthers  i;  West,  11  Q.  B.  144.  But  evidence  of  such  an  agree- 
ment will  eatille  the  defendant  to  go  to  the  jury,  Parr  v.  Jewell,  16  U.  B. 
684. 

'Chester  v.  Dorr,  41  N.  Y.  279  (1869), 

*1  Daniel  659;  1  E<hvards  J  378;  Brown  v.  Davies,  3  T.  R.  80;  Kellogg  v. 
Schnaake.  56  Mo.  136  (1874);  Elgin  v.  Hill,  27  Cal.  372  (1865) ;  Schuster  v. 
Marden,  34  Iowa  181  (1872) ;  McLain  v.  Lohr,  2.3  111.  507  (1861) ;  Reichart  v. 
Koerner,  54  lb.  306  (1870) ;  Halsay  v.  Lange,  28  La.  An.  248  (1876).  And  it 
is  immaterial  whether  the  assignee  had  notice  of  such  payment,  Capps  v, 
Giirham,  14  111.  198  (1852) ;  and  whether  the  maker  signed  for  accommoda- 
tion or  value,  the  payment  operating  in  either  case  as  a  discharge,  Blenn 
V.  Lyford,  70  Me.  149  (1879).  But  payment  after  such  transfer,  although 
made  in  ignorance  of  it,  is  no  defense,  Davis  v.  Miller,  14  Gratt.  1  (1857). 

'Creech  v.  Byron,  115  Mass.  324  (1874). 

•F*)wler  V.  Palmer,  62  N.  Y.  533  (1875);  Ailerton  v.  Belden,  49  lb.  373 
(1872). 
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purchaser  of  paper  that  is  overdue.*  So,  an  agreement  for 
release  on  condition  of  part  payment;*  or  an  agreement  to 
accept  as  payment  on  account  of  the  note  a  payment  of 
another  note  made  by  the  payee  of  the  first  note  and  held 
by  a  third  party.'  But  a  mere  agreement  for  exchange  of  a 
note  of  the  payee  to  be  taken  by  him  in  payment  has  been 
held  to  contemplate  payment  when  due,  expiring  vvitli  the 
maturity  of  the  note  to  be  paid,  and  therefore  not  to  con- 
stitute a  defense  against  one  purchasing  such  note  after 
maturity,* 

Nor  is  the  purchaser  of  an  overdue  note  liable  to  be  de- 
feated by  parol  evidence  of  an  agreement  that  the  note  should 
not  be  negotiated,  or  that  the  payment  should  be  conditional.* 
But  the  maker  may  set  up  against  such  holder  that  the  note 
was  made  for  a  special  purpose,  and  after  being  so  used  was 
taken  up  by  the  payee  and  re-issued  in  fraud  of  the  maker.' 
So,  the  equitable  claim  of  a  person,  whose  money  was  stolen 
and  used  in  the  purchase  of  the  note,  may  be  asserted  against 
such  instrument  transferred  after  maturity.''  But  the  maker 
of  the  note  cannot  set  it  up  as  matter  of  defense.*  And,  in 
general,  unknown  equities  in  favor  of  third"  persons  consti- 
tute no  valid  defense  even  against  a  purchaser  after  maturity.* 
The  equities  to  which  such  paper  is  subject  are  those  which 
arise  out  of  the  instrument  itself.*** 

*Chitty  249;  ThorouRhgood  v.  Clark,  2  SUrk.  251. 

'By lee  168;  Crossley  v.  Ham,  13  East  498. 

"Staley  v,  Matheny,  30  Ga.  937  (1860). 

♦Fields  V.  Stunston,  1  Coldw.  40  (1860). 

*MijSherry  v.  Brooks,  46  Md.  103  (1876). 

•Long  V,  Rhawn,  75  Penna.  St.  128  (1874). 

'Byled  169;  In  re  European  Bank,  L.  R.  5  Ch.  App.  358  (1870);  S.  C,  1 
Aniea  L.  C.  891. 

nVarren  v.  Haight,  65  N.  Y.  171  (1875). 

•Crosby  V  Tanner,  40  Iowa  13(5  (1874) ;  Hibernian  Bank  v,  Everman,  52 
Miss.  500  (1876) ;  Duke  v.  Clark,  5S  Miss.  465  (1880). 

^^Byles  169;  Chitty  248;  1  Daniel  660;  1  Edwards  |  379;  Storv  on  Prom. 
Notes  {  178;  Burrough  v.  Moss.  10  B.  &  C.  588;  Whitehead  v.  Walker,  10 
M.  &  W.  696;  Cn«sley  v.  Ham,  13  East  4^)8;  Holmes  v.  Kidd.  3  H.  &  N  891, 
jiffirming  28  L  J.  Exch.  112;  Quids  v.  Harrison,  10  Exch.  572;  (ioodsll  u. 
Ray,  4  Dowl.  76,  obUfr;  Walbridge  v.  Kibbee,  20  Vt.  543  (1848);  Whitlaker 
V.  Kuhn,  52  Iowa  315  (1879) ;  McSherry  v.  Brooks,  46  Md.  103  (1876) ;  Rob- 
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§  G79.  Set-off. — But  a  set-off  arising  out  of  a  different 
transaction  between  the  maker  or  acceptor  and  the  payee 
cannot  be  used  as  a  defense  against  a  purchaser  for  value 
after  maturity.*  And  this  is  the  rule  in  England,  although 
the  purchaser  had  notice  of  the  claim  of  set-off;^  and  even 
though  the  transfer  was  made  without  consideration  for  the 
very  purpose  of  defeating  the  set-off.*  By  statute  in  New 
York  and  in  some  other  States  the  maker  is  allowed,  in  his 
defense  against  a  purchaser  after  maturity,  any  set-off  that  he 
may  have  against  his  indorser.*  But  he  cannot  avail  himself 
of  such  set-off,  where  it  is  equally  available  against  another 
note  between  the  same  parties  which  is  still  in  the  payee's 

inaon  v.  Lyman,  10  Conn.  30(1833);  Britton  v.  Bishop,  11  Vt.  70  (1839); 
Rol»ert«on  v.  Breed  love,  7  Port.  541  (1838);  Cumberland  Bank  v.  Hann,  3 
Harr  2'22  (N.  J.  1841);  Elliott  v.  Deacon,  f>4  Ga.  63  (1879);  HMeusnler  v. 
Greene,  8  Mo.  A|>p  451  (1880) ;  Gullett  v.  Hoy,  15  Mo.  399  (1852) ;  Arnot  v. 
Wooilburn,  35  lb  99  (1864) ;  Way  v.  Lamb.  15  Iowa  79  (1863) ;  Rirhanls  v. 
Daily,  34  lb  427  (1872) ;  Wilkinson  v.  Jeffers,  30  Ga.  153  (1860) :  Mrtttoon  v. 
McDaiiiel.  34  Mo.  138  (1863) ;  Unseld  v.  Stephenson,  33  lb.  161  (1862) ;  Long 
V.  Rbawn.  75  Penna.  Si.  128  (1874). 

>Byle»  170;  1  Daniel  660;  Burrough  v.  Moss,  10  B.  &  C.  558 ;  Cumberland 
Bank  t'.  Hann,  3  Harr.  222  (N.  J.  1841) ;  Haley  v.  Congdon,  19  Cent.  L  J.  137 
(Vi.  1884) ;  Gullelt  v  Hov.  15  Mo  399  (1852) ;  Wilkinson  v.  Jeffers,  HO  Ga.  153 
(1860);  Haenssler  v.  Greene,  8  Mo.  App.  451  (1880);  Stedman  v  Jillson,  10 
C<»nn.55(1834);  Annan  v  Houck,4Gill325  (1846);  Hughes  v.  Large,  2  Penna. 
St.  103  (1845) ;  Way  v.  Lamb,  15  Iowa  79  (1863) ;  Chandler  v.  Drew,  6  N.  H. 
469  (1834) ;  Trafford  v.  Hall,  7  R.  I.  104  (1862) ;  Elliott  v.  Deason.  64  Ga  63 
(1879);  Stannus  v.  Stan n us,  30  Iowa  448  (1870).  Especially  if  the  sei-off 
arose  after  transfer  of  the  paper,  Robinson  v.  Lyman,  10  Conn.  30  (1833). 
So,  in  Msssachusetts,  if  the  set-off  accrued  after  the  transfer  and  delivery 
of  the  note  were  made  with  the  maker's  knowledge,  although  before  its 
actual  indornement,  Flint  v.  Flint,  6  Allen  34  (1863).  See,  too,  Holland  v. 
Makepeace,  8  Mass.  418. 

« Byles  170;  Whitehead  t;.  Walker,  9  M.  &  W.  506;  S.  C,  10  lb.  696;  Ex 
parte  Swan,  L.  R.  6  Eq.  345. 

»  Byles  170;  Quids  v  Harrison.  24  L.  J.  Exch.  66 ;  S.  C,  10  Exch.  572.  But 
in  i/«')llen ridge  v.  Farquharson,  1  Surk.  259,  where  the  bill  was  dep(»site»l  as 
collateral  for  a  balance  of  accounts  and  afterward  indorsed  after  niainr- 
ity,  the  plaintiff  was  required  to  prove  the  amount  actually  due  on  the 
accounts. 

SV.  Y.  Code  Civ.  Proc.  {  502;  Driggs  v.  Rockwell,  11  Wend.  504  (lK3:n; 
Davis  V.  Neligh.  7  Neb.  78  (1878);  Downing  v.  Gil>son,  53  Iowa  517  (I8SIJ). 
This  is  the  case  in  Iowa  if  the  holder  is  not  a  bona  fide  purchaser,  bui  ni»t 
if  he  is  such,  Btme  v.  Tharp.  63  Iowa  223  (1884);  Rev.  ?J  2760.  2546. 
But  prior  to  the  New  York  Revised  Statutes  the  maker  of  a  note  c»»ul»l  not 
set  off  against  a  purchaser  after  maturity  a  debt  due  from  the  payee  lo  the 
maker  at  the  time  of  the  transfer,  Johnson  v.  Bridge,  6  Ci)w.  693  (1827). 
On  the  other  hand,  where  the  action  is  brought  in  the  payee's  name  for  the 
use  of  his  assignee,  the  maker  may  be  esttipped  from  availing  himself  of  a 
set  off  existing  against  the  payee  by  his  promise  of  payment  made  to  tlie 
assignee,  Gould  v.  Chase,  16  Johns.  226  (1819). 
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hands  and  is  sufficient   in  amount  to  exhaust  the  set-off 
claimed." 

In  an  early  case  in  Massachusetts  it  was  held  that  the 
maker  of  a  note  might  in  his  defense  against  a  purchaser 
after  maturity  offer,  either  as  a  set-off  or  as  evidence  of  pay- 
ment, another  note  made  by  the  payee  to  him  before  notice 
to  him  of  the  transfer  of  the  first  note,  although  after  its 
actual  transfer.*  And  in  Maine  it  is  held  that  the  maker 
may  set  up  against  such  purchaser  an  account  or  other  set- 
off existing  before  the  transfer  of  the  note  against  the  payee.* 
These  cases  depart  from  the  rule  generally  recognized  and 
have  not  been  followed  elsewhere  to  any  extent.  But  if 
there  is  an  express  agreement  for  a  set-off,  this  will  amount 
to  a  satisfaction  of  the  bill  independent  of  the  question  of 
set-off,  and  will  not  be  defeated  by  a  transfer  after  maturity.* 

§  680.  After  Fajrment  Before  Maturity. — Where  a  bill  or 
note  is  paid  before  maturity  and  afterward  indorsed  over  to 
a  bona  fide  purchaser  for  value  before  it  matures,  it  will  still 
be  a  valid  security  in  his  hands.*  Such  a  payment  will 
amount  to  no  more  than  a  discounting  of  the  bill.  To  give 
it  effect  as  an  extinguishment  of  the  instrument  would  im- 
pede the  circulation  and  destroy  the  commercial  value  of 
such  paper  by  destroying  its  negotiable  character.®  To  give 
it  this  effect  a  memorandum  of  the  payment  must  be  made 
on  the  instrument  itself.^  But  the  holder,^  who  wrongfully 
puts  such  paper  in  circulation  after  it  has  been  paid,  is  of 
course  liable  to  the  maker  for  the  amount  paid.** 

» Collins  V.  Allen,  12  Wend.  356  (1834). 

*Snrgent  v.  SouthgiUe,  5  Pick.  312  (1827). 

'Robinson  v.  Perry,  73  Me.  168  (1882);  Burnhani  v.  Tucker,  18  lb.  179 
(1841) ;  Pngh  v.  Grant,  86  N.  C.  39  (1882).  See,  too.  Barney  v.  Norton,  11 
Me.  350  (1834),  and  obUer,  Shirley  v.  Todd,  9  76.  83  (1832). 

*Byles  170;  Oulds  v,  Harrison,  10  Exch.  672;  Robinson  v.  Lyman,  10 
Conn.  30  (1833). 

•^Byles  173;  Story  on  Prom.  Notes  {  180. 

•Byles  173. 

^Byles  173,  citing  Lord  Ellenborough  in  Burbridge  v.  Manners,  8  Campb. 
193. 

•Newell  V.  Gregg,  61  Barb.  263  (1868). 
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§  681.  Foreign  Statutes. — By  some  foreign  statutes  nego- 
tiable instruments  cannot  be  transferred  after  maturity.^  By 
others  an  indorsement  after  maturity  is  merely  effective  as  a 
transfer;*  or  a  power  to  collect  for  the  indorser.*  In  Kussia 
a  bill  which  has  been  accepted  and  dishonored  can  only  be 
transferred  for  the  purpose  of  collection  or  payment.*  In 
Germany  and  Switzerland  the  transfer  of  an  overdue  bill  is 
good  as  against  the  acceptor.^  Such  indorsement  amounts  in 
some  States  to  a  transfer  and  carries  the  indorser's  rights,* 
both  against  drawer  and  prior  indorsers.^  In  Switzerland  in- 
dorsers  after  maturity  are  liable  on  the  bill,  and  the  liability 
goes  with  its  subsequent  transfer.^  In  Lower  Canada,  as  at 
common  law,  all  transfers  after  maturity  are  subject  to  de- 
fenses that  are  already  existing  and  available  against  the 
indorser.* 

§  682.  After  Blaturity  and  Pajrment — ^Be-Issne. — If  a  bill 
is  paid  by  the  acceptor  or  a  note  by  the  maker  at  its  maturity, 
it  is  thereupon  extinguished  and  cannot  in  England  be  fur- 
ther transferred.^**  A  demand  note  paid  by  the  maker  at 
maturity  cannot  be  re-issued  by  him  so  as  to  bind  an  in- 
dorser  at  suit  of  a  subsequent  bona  fide  holder.^^  But  the 
English  statute  allows  demand  notes  to  be  re-issued  after 
payment  under  a  special  license.^' 

^Argfjaina  Republic  (1862  Ck)de  Ck)ra.  Art.  812) ;  HoUand  (1838  Ezch.  Law 
Art.  139) ;  Uruguay  (1865  Code  Com.  Art.  831). 

^BrazU  (1850  Code  Com.  Art.  364);  Chili  (1865  Code  Com.  Art.  664); 
Columbia  (1853  Code  Com.  Art.  481) ;  Costa  Rica  (1853  Code  Com.  Art.  421) ; 
Mf*xico  (1854  Code  Com.  Art.  367) ;  Nicaragua  (1869  Code  Com.  Art.  264) ; 
Peru  (ia53  Code  Com.  Art.  432) ;  Portugal  (1833  Code  Com.  Art.  360) ;  Sal- 
vador (1855  Code  Com.  Art.  428) ;  Spain  (1829  Code  Com.  Art.  474). 

*Italy  (1865  Code  Com.  Art.  224). 

*Ru98ia  (1862  Exch.  Law  Art.  625). 

^Austria  (1850  Exch.  Law  Art,  16);  Chrmany  (1848  Exch.  Law  Art  16); 
Switzerland  (Exch.  Laws.  1859  Berne,  1863  Basle,  {  16). 

^Awdria  (1K50  Exch.  Law  Art.  16);  Germany  (1848  Exch.  Law  Art  16); 
Venezuela  (1862  Code  Com.  Art.  35). 

''Switzerland  (Exch.  Laws,  1859  Berne,  1863  Basle,  2  10). 

^Switzerland  (Exch.  Laws,  1859  Berne,  1863  Basle,  \  16). 

^Lower  Canada  (1867  Civ.  Code  Art.  2287). 

"•Byles  172;  65  Geo.  III.  c.  184  2  19. 

"Bartrum  v.  Caddy,  9  Ad.  &  El.  275. 

"/6.  2  24;  33  and  34  Vict.  c.  97  J  46. 

Toi*  n.  V 
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If  a  note  is  paid  before  maturity  by  one  of  several  maKers, 
it  is  extinguished  as  to  his  co-makers,  althougli  it  is  trans- 
ferred again  after  maturity.*  The  payment  of  a  bill  or 
note  at  maturity  destroys  its  negotiable  character.*  This  is 
true  as  to  all  parties  who  can  be  prejudiced  by  its  subsequent 
transfer,*  e.  g.  an  acceptor  without  funds,*  or  an  accommoda- 
tion acceptor.' 

§  683.  Be-l8sue  by  Drawer — Indorser — Acceptor. — But  the 
transfer  of  an  overdue  bill  with  the  payee's  indorsement  in 
blank  to  an  agent  for  collection  will  pass  the  title  to  it.*  And 
if  the  payment  is  made  by  the  drawer,  it  will  not  extinguish 
the  bill  as  against  an  acceptor  for  valuable  consideration,  but 
he  will  be  liable  to  a  subsequent  indorser  as  he  was  to  the 
drawer,  being,  as  we  have  seen,  the  principal  debtor  on  the 
bill.^  Or  the  drawer  may  return  it  to  the  previous  holder 
and  he  may  bring  suit  against  the  acceptor.*  So,  if  the  bill 
is  taken  up  at  maturity  by  an  indorser  and  returned  to,  and 
re-issued  by,  the  drawer,  such  acceptor  will  be  liable  to  sub- 
sequent holders.*  Either  the  drawer  or  his  indorsees  may 
sue  the  acceptor  in  such  case.*® 

When  a  bill  is  paid  and  taken  up  at  maturity  by  an  in- 
dorser, it  may  be  put  into  circulation  again  by  him,  and  the 

» Gordon  v.  Wansey ,  21  Cal .  77  ( 18G2) . 

•Story  on  Bille  {  223;  Byles  173 ;  Beik  t;  Robley,  1  H.  Bl.  80  n. ;  Bnrtrum 
«.  Cuddy,  9  A.  A  E.  275;  Gardners.  MHynHrd.7  Allen  45G  (18<i:5);  B^Mumont 
i;.  Greathead,  2  C.  B.  494;  Harmer  v.  Steele,  4  Kxrh.  I  :  l*r.iv  v.  Maine,  7 
Cn«h.  253  (1851) ;  Davia  v.  Stevens,  10  N.  H.  m>  (18:V.») ;  Hopkins  v.  Farwell, 
32  16.  425  (ia'>5) ;  Brvant  v.  Kilterbush,  2 /6.  212  (1820) ;  Rockingham  B;nik 
t;.  Claggett,  29  lb.  292  (1854). 

•Cochran  v,  Wheeler.  7  N.  H.  202  (1834);  Hnvens  v.  Hnntin*;trni,  1  Cow. 
887  (1823).  Between  the  parties  to  the  transfer  it  is,  however,  a  new  and 
valid  contract,  Story  on  Prom.  Notes  J  180. 

*  Byles  173;  Beck  v.  Robley,  supra, 

•Byles  173;  Jewell  v.  Parr,  13  C.  B  9()9;  S.  C.  Ifi  Jh.  084 ;  Blenn  t».  Lyford. 
70  Me.  149  (1879).  And  see  remarks  of  Lord  Dennnin.  C.  J.,  in  Lazarus  v. 
Cowie,  8  Q.  B.  459. 

•French  v,  Jarvis,  29  Conn.  347  (1860). 

^Hubbard  v.  Jackson,  4  Bing.  390. 

•Williams  v.  James,  15  Q.  B.  498. 

•Callow  V.  Lawrence,  3  M.  &  S.  95 ;  Jones  v.  Broadhurst,  9  C.  B.  173. 

'•Callow  V.  Lawrence,  tupra. 
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acceptor  remains  liable  to  his  indorsees.*  And  so  will  all 
other  prior  parties.^  But  the  names  of  indorsers  subsequent 
to  the  indorser  who  takes  the  bill  up  should  be  stricken  out 
before  it  is  issued  again.* 

If  the  acceptor  discounts  a:  bill  before  its  maturity,  he  may 
re-isssue  it  and  thereby  render  the  drawer  liable,  as  such 
discounting  is  not  a  payment  by  the  acceptor/  So,  if  the 
acceptor  of  a  bill  pays  it  before  it  is  due  and  re-issues  it,  it 
will  not  lose  its  negotiable  character  even  in  the  hands  of  a 
holder  with  notice/ 

And  a  bill  remains  negotiable  after  its  payment,  as  to  all 
parties  who  knowingly  negotiate  it/  Thus,  an  accommoda- 
tion indorser  paying  a  note  and  re-issuing  it  is  liable  on  it  to 
his  indorsee/ 

§  684.  Transfer  After  Action  Brought. — A  bill  or  note  may 
be  transferred  after  suit  is  begun  upon  it.®  And  if  the  plain- 
tiff is  only  the  equitable  holder  at  the  time  of  action  brought, 
an  indorsement  to  him  even  at  the  trial  has  been  held  to  be 
sujBBcient/  It  has  been  suggested  that  the  holder  of  a  bill  after 
action  brought  could  not  transfer  it  for  the  purpose  of  enabling 
the  transferee  to  bring  another  action.  But  the  purchaser's 
action  will  not  be  prejudiced,  if  he  purchased  the  bill  without 

'Hubbard  v.  Jackson,  3  C.  &  P.  184;  S.  C,  4  Bing.  390;  Woodward  v.  Pell, 
L.  R,  4  Q.  B.  55  (1868);  Davis  v.  Miller,  14  Gratt.  1  (1857);  although  judg- 
ment had  been  rendered  against  such  indorser  before  he  took  up  the  bill, 
Hubbard  v.  Jackson,  supra,  A  bill  paid  by  an  indorser  at  nuiiuriiy  and 
re-is8ue<l  bv  him  retains  its  negotiable  character,  Havens  v.  Huntington,  1 
Cow.  887  ( 1823). 

'Although  he  is  an  accommodation  indorser,  McCarty  v.  Roots,  21  How. 
432  (1857). 

*Guild  V.  Eagar,  17  Mass.  615  (1822) ;  Mead  v.  Small,  2  Me.  207  (1823). 

^Attenborough  t;.  Mackenzie,  36  Eng.  L.  <&  Eq.  562.  And  this  is  true  also 
of  a  mortgage  given  to  secure  a  bill  r)f  exchange  and  re-issued  after  its  pay- 
ment, Morley  v.  Culverwell,  7  M.  &  W.  174. 

*  Burbridge  v.  Manners,  8  Gampb.  193. 

'Callow  V.  Lawrence,  3  M.  <&  S.  95;  Mabry  v.  Matheny,  10  Sm.  &  M.  823 

<1848). 

'Havens  v.  Huntington,  1  Cow.  387  (1823). 

•Gber  v,  Goodridge,  27  Gratt.  878  (1876) ;  Hudson  v.  Morriss,  55  Tex.  595 
(1881). 

•Brown  v,  McHugh,  35  Mich.  50  (1876). 
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knowledge  of  the  previous  action.^  In  Connecticut  a  transfer 
after  action  brought,  even  by  delivery  under  an  existing 
bhmk  indorsement,  puts  an  end  to  the  pending  suit,  and  that 
notwitkstanding  an  express  agreement  to  the  contrary  ;*  and 
even  though  the  note  is  afterward  retransferred  before  judg- 
ment to  the  plaintiff.' 

It  seems  that  the  objection  that  a  bill  was  transferred 
pending  suit  brought  on  it,  and  the  second  action  brought 
with  full  knowledge  of  the  fact,  can  only  be  made  available, 
if  at  all,  by  proceedings  in  equity/  And  whatever  may  be 
the  effect  of  an  action  pending  at  the  time  of  the  transfer  of 
a  bill  or  note,  its  negotiability  will  end  with  the  rendering 
of  a  judgment  upon  it.* 

The  effect  of  attachment  as  matter  of  defense  to  negotiable 
paper  will  be  considered  elsewhere.  In  Vermont  the  transfer 
of  such  paper  knowingly  after  attachment  or  garnishee  pro- 
cess is  prohibited  under  a  penalty .• 

§  685.  After  Death  of  Owner. — After  the  owner's  death, 
an  indorsement  made  by  him  in  his  life-time  will  not  enable 
his  executor  to  complete  the  transfer  by  mere  delivery.^ 
But  the  subsequent  possession  by  an  executor  of  a  note  in- 
dorsed in  blank  by  his  testator  will  be  sufficient  title  for 
maintaining  an  action  on  it  in  his  individual  name.^  And 
it  has  been  held  that  a  foreign  administrator  holding  a  note 
with  such  indorsement  may  sue  on  it  as  indorsee.*  If,  how- 
ever, a  note  payable  to  the  order  of  a  particular  person  is 
not  indorsed  by  him,  his  executor  can  only  sue  on  it  as 

'  Byles  175 ;  Chitty  250 ;  Marsh  v.  Newell,  1  Taunt.  109.    And  see  Jones  v. 
Lane,  3  Jur.  265 ;  S.  C,  8  Y.  &  C.  281. 

•Curtis  V.  Bemis,  26  CJonn.  1  (1857). 

'Vila  V.  Weston,  33  Conn.  42  (1865).    But  it  seems  that  a  transfer  of  the 
debl  only  would  not  have  the  same  effect,  lb, 

*Byles  175 ;  Deuters  v.  Townsend,  33  L.  J.  Q.  B.  801 ;  S.  C,  5  B.  &  S.  618. 

nVooten  V.  Maultsby,  69  N.  C.  462  (1873). 

•Vermont  (1880  R.  L.  i  4289). 

^Bromage  v.  Lloyd,  1  Exch.  32;  Clark  v.  Boyd,  2  Ohio  67  (1825) ;  Clark  «; 
Sigourney.  17  Conn.  511  (1846). 

•Barlow  v.  Myers,  24  Hun  286  (1881). 

•Barrett  v.  Barrett,  8  Me.  353  (1832). 
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executor  of  the  payee.*  But  if  a  note  is  payable  to  several 
joint  payees  and  one  dies  before  indorsement,  his  personal 
representative  may  indorse  the  note  to  the  others.* 

A  bill  or  note  cannot  be  transferred  to  a  deceased  person 
with  intention  to  vest  the  property  in  his  personal  repre- 
sentative, and  such  transfer  will  be  void.^  And  an  agent  has 
not,  in  general,  any  power  to  transfer  an  instrument  after  the 
death  of  his  principal.  But  in  South  Carolina  a  bona  fide 
holder  may  obtain  a  good  title  through  such  transfer,  if  the 
agent  was  authorized  to  make  it  in  his  principal's  life-time.^ 

§  686.  Date  of  Transfer — Presumption. — The  time  when 
an  indorsement  was  made  does  not,  in  general,  appear  on  its 
face,  but  the  actual  date  of  a  blank  indorsement  may  be 
shown  by  parol.*  Many  cases  hold  that  an  undated  indorse- 
ment is  presumed  to  have  been  made  at  the  date  of  the  bill 
or  note;*  or  at  the  time  the  instrument  was  made.''  This 
presumption  may  be  rebutted  by  suspicious  circumstances,' 
e.  g.  that  it  remained  in  the  indorser's  possession  or  was  his 
property  after  that  time.*  And  where  it  is  shown  to  have 
been  made  after  the  note,  the  burden  is  on  the  holder  to 
show  that  it  was  indorsed  before  suit  brought.^**  In  Oregon 
this  presumption  is  made  a  statutory  one." 

>  Woodbury  v.  Woodbury,  47  N.  H.  11  (1866). 
•Chitty  245.  271 ;  Watkind  v.  Maule,  2  Jac.  &  W.  243. 

•  Vulentine  v.  Holloman,  63  N.  C.  475  (1869). 

^So^Uk  Carolina  (1882  G.  S.  {  1291). 

»Clendenin  v.  Southerland,  31  Ark.  20  (1876). 

•Chittv  250;  1  Edwards  ?  377;  2  Parsons  9;  Good  v.  Martin,  5  Otto  90 
(1877);  Bales  v.  Prickett,  5  Ind.  22  (1854);  Balch  v.  Onion,  4  Gush.  559 
(1849):  Uanfrer  v.  Gary,  1  Mete.  369  (1840);  Washburn  v.  Ramsdell,  17  Vt. 
299  (1845) ;  Burnham  v.  Wood,  8  N.  H.  334  (1836) ;  Walker  v  Davis,  33  Me. 
616  (1851);  Hutchinson  v.  Moody,  18  lb.  393  (1841);  Burnham  v.  Webster. 
19  lb,  232  (1841) ;  Parker  v,  Tuttle,  41  lb.  349  (1856) ;  Ganal  Bank  v.  Temple- 
ton,  -Ju  La.  An.  141  (1868);  Smith  v.  Ferry.  69  Mo.  142  (1878);  Dodd  v. 
Duty,  98  111.  393  (1881),  obiter;  White  v.  Weaver,  41  lb.  409  (1866);  Hay- 
ward  V.  Munger,  14  Iowa  516  (1863). 

'Leiand  v.  Parriott,  35  Iowa  454  (1872) ;  Patterson  v.  Garrell,  60  Ind.  128 
(1877) ;  Li.well  v.  Gage,  38  Me.  35  (1854) ;  Gray  v.  Brown,  49  lb.  544  (1861 ) ; 
Waison  V.  Flanagan,  14  Tex.  ^54  (1855) ;  Smith  v.  Nevlin,  89  111.  193  (1878) ; 
Stewart  v.  Smith,  28  lb.  397  (1862). 

*  Smith  V.  Ferry,  supra. 

•Nojcon  V.  De  Wolf,  10  Gray  343  (1858). 
'•Parker  v.  Tuttle,  41  Me.  349  (1856). 
^^Oregon  (1874  G.  L.  261  {  766). 
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But  the  better  rule  seems  to  be  that  an  undated  indorse- 
ment is  presumed  to  have  been  made  before  the  maturity  of 
the  instrument.^  This  is  provided  by  statute  in  California 
and  Dakota.^  The  burden  lies  on  any  person  alleging  that 
the  bill  or  note  was  transferred  after  it  became  due.^  The 
presumption  in  such  case  is  one  of  fact,  which  is  raised  by 
law  with  the  view  of  facilitating  the  unobstructed  circulation 
of  commercial  paper.*  And  the  presumption  is  the  same, 
whether  the  instrument  is  offered  in  evidence  under  a 
common  count,  or  is  specially  pleaded,  or  used  by  way  of 
set-off.^ 

But  if  a  note  is  not  put  into  suit  for  five  years  after  its 
maturity,  the  indorsement  will  be  presumed  to  have  been 
made  after  maturity.®  So,  where  a  note  is  payable  one  day 
after  date,  and  was  made  without  consideration,  the  burden 
has  been  held  not  to  be  on  the  maker  to  show  that  it  was 

>  1  Daniel  665 ;  2  Parsons  9 ;  1  lb  380 ;  Lewis  t;.  Lady  Parker,  4  Ad.  &  El. 
8.H8;  Parkin  v.  Moon,  7  C.  &  P.  408;  Ranger  v.  Gary,  1  Mete.  369  (1840) ; 
New  Orleans  Canal,  <fec.,  Co  v.  Monlgomery,  5  Otto  16  (1877) ;  Collins  v.  Gil- 
bert, 4  Ih.  753  ( 1876) :  Leland  v.  Farnham,  25  Vt.  553  (1853) ;  Hopkins  v. 
Kent.  17  Md.  113  (1860);  M<'Dowell  v.  Goldsmith,  6  76.  319  (1854);  Dioker- 
son  V.  Burke,  25  Ga.  225  (ia'>8) ;  Pinkerton  v.  Bailey,  8  Wend.  600  (1832) ; 
Mason  v.  Noonan,  7  Wis.  6(19  (1859) ;  Smith  t;  Clopton.  4  Tex.  109  (1849) ; 
Moblpy  V.  Ryan,  14  III.  51  (ia52) ;  Depuy  v.  Schuyler,  45  lb  306  (1867) ;  Rich- 
ards V.  Betzer,  53  lb.  466  (1870) ;  Alexander  v.  Springfield  Bank,  2  Mete.  534 
(Ky.  1859) ;  Webster  v.  Calden,  56  Me.  204  (1868) ;  Rhode  v.  Alley,  27  Tex. 
443  (1864);  Johnston  v.  Josey,  34  J6.  533  (1870);  Wilkinson  v.  Sargent,  9 
Iowa  521  (18'>9) ;  Rea  v.  Owens,  37  lb.  262  (1873) :  Rahm  v.  Bridge  Co.,  16 
Kans  630  (1876) ;  Smith  v.  Turnev,  32  Tex.  143  (1869) ;  Hogan  v.  Moore,  48 
Ga.  156  (1873) ;  Bearden  v.  Moses,  7  B.  J.  Lea  429  (1881) ;  Tredwell  v.  Blount, 
86  N.  C.  33  (1882);  Hendricks  v.  Judah,  1  Johns.  318  (1806);  Andrews  v. 
CI»adbourne,  19  Barb.  147  (1854);  Miller  v.  Wisner,  22  La.  An.  4.')7  (1870); 
Seyfert  v.  Edison,  16  Vroom  393  (1883) ;  Lyon  v.  Martin,  31  Kans  411  (1884). 
As  to  what  evidence  is  sufficient  to  rebut  this  presumption  and  shift  the 
burden  of  proof,  see  Snyder  v.  Riley,  6  Penna.  St.  164  (1847). 

^adifomia  (1880  1  Hitt.  Codes  {  8104) ;  Dakota  (1877  R.  C.  472  {  1835). 

•Lewis  V.  Lady  Parker,  4  Ad.  &  El.  838;  Masters  v.  Barrets,  2  Car.  &  K. 
715;  Cripps  v.  Davis.  12  M.  &  W.  159;  Webster  v.  Lee,  5  Mass.  334  (1809) ; 
Burnham  v.  Wood,  8  N.  H.  334  (1836);  Hendricks  v.  Judah,  1  Johns  319 
(1806) ;  Pettis  v.  Westlake,  4  111.  535  (1842) ;  Mobley  v.  Ryan,  14  lb.  51  (1852) ; 
Watson  V.  Flanagan,  14  Tex.  a54  (1855) ;  Stuart  v.  Greenleaf,  3  Day  311  (1809) ; 
Ranger  v.  Carey,  1  Mete.  369  (1840).  And  an  undated  indorsement  may  be 
left  to  the  jury  to  pass  upon  without  other  evidence  of  date,  Audewon  v. 
Weston,  6  Bing.  N.  C.  296. 

*2  Parsons  10. 

*Burnham  v.  Wood,  8  N.  H.  884  (1836) ;  Pettis  v.  Westlake,  4  111.  535  (1842). 

•Chitty  250;  Bounsall  v.  Harrison,  1  M,  &  W.  611. 
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transferred  after  maturity.'  Neither  does  the  presumption 
above  mentioned  apply  to  non-negotiable  notes.*  And  it 
seems  not  to  be  recognized  in  Arkansas,  unless  it  appears 
affirin-^tively  on  the  instrument  that  it  was  transferred  before 
maturity.* 

§  637.  Indorsement  Does  Not  Relate  Back. — The  indorse- 
ment will  not  relate  back  to  the  date  of  the  note,  but  takes 
effect  when  made  and  is  governed  by  the  law  then  existing.* 
Thus,  if  it  was  transferred  before  maturity  but  not  indorsed 
until  it  was  overdue,  it  will  be  subject  to  equities;'  even 
thouj  h  sold  to  a  bona  fde  purchaser.*  But  if  payable  to 
beare  f,  and  therefore  transferable  by  delivery,  the  unneces- 
sary ndorsenient  after  maturity  will  not  subject  the  instru- 
ment to  defense.^ 

'Beall  V,  Leverett,  32  Ga.  105  (1861). 
'Biirrick  v,  Austin,  21  Barb.  241  (1855).      . 
»Rud<lell  V.  Landers.  25  Ark.  238  (1868). 

^ Brown  i;  Hull,  33  Gratt.  23  (1880) ;  Lancaster  Nat  Bank  v.  Taylor,  100 

Mrtss.  18(1868). 

•Semihard  v.  Porter,  43  N.  H.  379  (1861). 
•Clark  V.  Whitlaker,  60  N.  H.  474  (1871). 
» Davis  V.  Wilson,  31  Tex.  136  (1865.) 
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CHAPTER  XX. 

TRANSFER  BY  INDORSEMENT. 


J.  Delivery  and  Ckmmderaiion. 
11,  Form  of  Indorsement* 
IIL  Modified  Indorsement 


I.   DELIYEBY  AND  OONSIDEBATIOK. 

688.  Afcreement  to  Transfer. 

689.  Delivery  Necessary  to  Transfer. 

690.  Ira  plied— Presumption — Fraud. 

691.  Consideration  Necessary  to  Transfer. 

692.  Accommodation  Indorsement. 

693.  Inadequacy — Usury. 

694.  Fraud. 

695.  Affecting  Subsequent  Transfer. 

696.  Transfer  by  Delivery— Bearer. 

697.  Fictitious  Payee. 

698.  A.  or  Bearer. 

609.  Sealed  Notes— Coupons,  Ac. 

§  688.  Agreement  to  Transfer. — ^A  mere  agreement  to  in- 
dorse, although  not  itself  equivalent  to  an  indorsement,  may 
be  sufficient  to  sustain  an  action.^  And  an  agreement  to 
transfer  a  note  is  by  implication  an  agreement  for  its  iu- 
dorsement* 

When  it  is  subsequently  indorsed  and  delivered  on  such 
agreement,  the  title  to  it  passes,  and  not  until  then.'  Be- 
tween the  parties  to  such  agreement,  however,  and  against 
holders  with  notice  of  it,  it  has  been  held  that  the  property 
in  the  note  will  pass  upon  the  agreement  without  its  actual 
delivery.^  And  after  a  verbal  assignment  and  a  subsequent 
sale  of  the  note  on  an  execution  against  the  assignor,  a  pur- 
chaser at  such  sale  with  notice  takes  subject  to  the  verbal 

>Byle8  247 ;  Chitty  271 ;  1  Daniel  616;  2  Parsons  15;  Moxon  v.  Pulling,  4 
Camj)b.  50.  But  such  cause  of  action  is  not  a  matter  of  ''  mutual  credit" 
withm  the  statute  of  6  Geo.  IV.  c.  16  J  50,  providing  for  set-off  of  such  credits 
in  bankruptcy,  Hose  v.  Sims,  1  B.  <&  Ad.  621. 

"Wade  t;.  Guppinger,  60  Ind.  377  (1878). 

•Dryden  v.  Britton,  19  Wis.  22  (1865). 

*Shelden  v.  Parker,  3  Hun  498  (1875). 
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transfer.^  But  if  the  sale  of  the  note  was  without  delivery, 
and  delivery  of  it  was  refused,  and  the  note  was  afterward 
levied  on  and  sold  as  the  seller's  property  after  its  maturity 
and  on  notice  to  the  alleged  buyer,  the  purchaser  under  the 
execution  will  take  a  good  title  against  him.^ 

An  agreement  to  indorse  is  no  authority  to  a  stranger  to 
write  an  indorsement.^  Although  in  California  and  Dakota 
such  agreement  is  by  statute  equivalent  to  an  indorsement, 
and  creates  an  obligation  upon  the  promisor  to  sign  an 
indorsement.* 

§  689.  Delivery  Necessary  to  Transfer. — In  general,  deliv- 
•ery  of  an  instrument  is  essential  to  its  complete  legal  trans- 
fer.* Delivery  forms  part  of  the  contract  of  indorsement;* 
whether  the  bill  is  specially  indorsed  or  not.''  And  all  the 
parts  of  the  bill  should  be  delivered  if  it  is  drawn  in  several 
parts.* 

An  assignment  made  on  a  bill  does  not  take  effect  until  its 
delivery .•  So,  an  assignment  of  a  stock  certificate  without 
delivery  will  not  avail  against  a  prior  delivery  of  the  certifi- 
cate even  without  a  written  assignment.^®    The  indorsement 

^Allison  V.  Biirrett,  16  Iowa  278  (1864),  and  the  maker  will  be  liable  to  the 
assignee  on  a  promise  of  payment  to  him,  lb. 

>  Allison  V.  King,  21  Iowa  302  (1866). 

•Chitty  260;  Moxon  v.  Pulling,  4  Campb.  60. 

^Dakota  (1877  Rev.  Codes  472  {J  1837-8;  CoUifornia  (1880  1  Hitt.  Codes 
H  8109-10). 

*BvU'8  153;  Chittv  270;  1  Daniel  692;  Rex  v.  Lambton,  5  Price  428; 
MursVofi  V.  Allen,  8  M.  &  W.  494;  Denton  v.  Peters,  L.  R.  5  Q.  B.  475  (187(») ; 
<joo<l\vin  V.  Davenport,  47  Me.  112  (186i»);  Kittle  v.  Delamater,  3  Neb.  S-2o; 
a  C,  4  /6  426  (1876);  May  v.  Gwsiday,  7  Ark.  376  (1847);  Mendenhall  v, 
Baylies,  47  Ind.  675  (1874);  VViiIschner  v.  Sells,  87  lb,  71  (1882).  And  the 
same  baa  been  held  of  an  acceptance  revoked  liefore  delivery.  Cox  v.  Troy, 
5  B.  ct  Aid.  474;  S.  C,  1  D.  &  Ry.  38;  and  of  the  liability  of  the  maker  of  a 
note.  Chapman  v.  Cottrell,  34  L.  J.  Exch.  186.  But  indorsement  and  deliv- 
ery to  an  agent  of  the  indorsee,  who  place^  it  among  his  principal's  securi- 
ties without  communicating  the  fact  to  him,  is  sufficient,  Lysaght  v.  Bryant, 
9  C.  B.  46.  And  until  delivery  an  indorsement  may  be  revoked  and  such 
revocHtiim  will  be  a  good  defense  against  a  holder  taking  the  bill  with  notice, 
Dogan  V.  Dubois,  2  Rich.  Eq.  85  (1844).    So,  Bills  of  Exch.  Act  1882  {  21. 

•Byles  165;  Mott  v,  Wright,  4  Biss.  63  (1865). 

'Chitty  271 ;  Rex  v,  Lambton,  6  Price  428. 

*Cliitty  270. 

•Clark  V.  Boyd,  2  Ohio  56  (1826). 

••Mabin  V.  Kirby,  4  Rich.  Eq.  105  (1851). 
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of  a  bill  with  an  unfulfilled  intention  of  filling  it  up  and 
delivering  it  to  a  certain  person  will  transfer  no  title  to  the 
bill.^  But  a  billy  which  is  held  by  a  bank  as  a  collateral, 
may  be  transferred  by  its  owner  before  maturity  without 
actual  delivery,  subject  of  course  to  the  claims  of  the  bank 
upon  it.^ 

When  an  indorsement  has  been  delivered  and  returned  to 
the  indorser,  a  new  delivery  will  be  necessary  to  a  fresh 
transfer,  but  not  a  new  indorsement'  On  the  other  hand, 
if  a  note  is  pledged  for  a  certain  debt,  and  after  its  payment 
is  left  as  a  continuing  security  for  other  debts,  a  second 
delivery  will  not  be  necessary.* 

§  690.  Delivery  Implied — Presumption — Fraud. — The  word 
^*  indorse,''  as  used  in  declaring  on  a  bill  or  note,  implies  de- 
livery.^ But  this  is  not  so  as  to  non-negotiable  instruments.* 
The  delivery  of  a  bill  is  presumed  in  favor  of  a  bona  fide 
holder,  where  the  indorser's  signature  is  proved.^ 

But  a  delivery  under  duress  or  by  fraud  is  no  delivery  and 
cannot  avail  even  a  bona  fide  holder,  there  being  no  negli- 
gence  on  the  part  of  the  person  defrauded.'  Where  an  in- 
dorsement was  made  by  one  partner  to  the  other  partners  in 
a  firm  transaction  for  the  purpose  of  collection  and  with  no 
intention  to  transfer  the  instrument,  this  may  be  shown 

'Cooper  V.  Nock.  27  111.  801  (1862). 

"Grimm  v.  Warner,  46  Iowa  106  (1876). 

'As  in  the  case  of  an  acceptance  delivered  and  afterwards  given  up,  Cart- 
wright  V.  Williams,  2  Stark.  840.  The  return  of  the  acceptance  is  in  such 
ca.He  a  relinquishment  or  abandonment  of  it,  lb, 

♦Providence  Thread  Co.  v.  Aldrich,  12  R.  I.  77  (1878). 

*Byle8  158;  Chitty  258;  1  Daniel  593;  Churchill  v.  Gardner,  7  T.  K.  696. 
And  if  the  delivery  he  bad.  it  may  be  shown  under  the  general  issue,  Mnrs- 
ton  V.  Allen,  8  M.  <&  W.  494.  So,  a  plea  setting  up  a  delivery  to  the  pisiintiff 
as  Agent  of  a  third  penson  and  its  detention  by  him  in  fraud  of  his  principal, 
amounts  to  a  denial  of  the  indorsement  to  the  plaintiff,  Adams  v.  Jones,  12 
Ad.  <&  El.  466;  and  will  be  a  good  defense  against  subsequent  holders  with 
notice,  Lloyd  v.  Howard,  16  Q.  B.  996;  but  not  against  a  bona  fide  holcler  for 
yalue  before  maturity.  Barber  v.  Kichards,  6  Exch.  63. 

*Bank  of  Marietta  v,  Pindall,  2  Rand.  466.  But  to  aver  that  the  payee  of 
a  non-negotiable  note  ''indorsed  and  delivered"  it  amounts  to  an  Hverment 
that  he  OMigned  it,  Freeman's  Bank  v.  Ruck  man,  16  Gratt.  126  (186U). 

^Semble,  Lloyd  v.  Howard,  16  Q.  B.  996 ;  S.  C,  20  L.  J.  Q.  B.  1. 

*Bur8on  v.  Huntington,  21  Mich.  416  (1870). 
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inter  se  under  the  general  issue.^  So,  if  the  indorsement  was 
for  the  purpose  of  taking  up  another  bill  and  on  condition  of 
80  doing.*  And  if  the  indorsement  was  conditional  and  the 
condition  known  to  the  purchaser,  it  may  be  specially  pleaded.* 

§  691.  ConBideration  Necessary  to  Transfer. — A  transfer  of 
negotiable  paper,  like  every  other  contract,  requires  considera- 
tion, and  between  immediate  parties  the  want  of  consideration 
invalidates  it.*  And  the  gift  of  a  note  to  A.  with  an  order 
on  the  maker  for  its  payment,  will  not  avail  against  a  subse- 
quent bequest  of  the  note  to  B.  before  it  is  so  paid.* 

All  indorsements  are,  however,  prima  facie  for  value  and 
given  for  a  proper  purpose.®  This  presuojption  is  made 
statutory  in  Oregon.*^  And  in  California  and  Dakota  the 
transfer  is  also  presumed  to  have  been  made  in  the  ordinary 
course  of  business.®  An  indorsement  is  prima  facie  for  suf- 
ficient consideration  and  the  consideration  of  a  note  may  be 
sufficient  for  the  transfer  also.*  A  blank  indorsement  is  not, 
however,  presumed  to  be  a  loan,  but  whether  it  is  a  sale  or  a 
loan  is  a  question  for  the  jury .^^ 

§  692.  Accommodation  Indorsements.  —  Accommodation 
paper  is  to  some  extent  without  consideration.  Thus,  an 
accommodation  indorser  is  not  liable  to  the  party  accommo- 
dated, on  payment  of  the  note  by  the  latter.^^  And  he  may 
show  his  accommodation  character  by  parol  evidence  in  an 

^Denton  v.  Peters.  L.  R.  6  Q.  B.  475  (1870). 

•Bell  V.  Ingestre.  12  Q.  B.  817;  S.  C ,  19  L.  J.  Q.  B.  71. 

•Robinson  v.  Little,  18  L.  J.  Q.  B.  29  (1848) ;  9  Q.  B.  602. 

•Weston  V.  Hight,  17  Me.  287  (1840).  As  ngainst  the  mrtker  an  indorse- 
ment  to  the  plaintiff  for  collection  is  sufficient,  McPherson  v.  Weston,  64 
Cal.  275(1883). 

*Craig  V.  Kittredge,  48  N.  H.  57  (1865). 

*  Lafayette  8av.  Bank  v.  Stoneware  Co.,  4  Mo.  App.  276  (1877) ;  Lnning  ». 
Wise,  64  Cal.  410  (1883).  Thns,  an  acconiinoilation  acceptor,  seeking  to 
defend  on  that  ground,  must  first  show  that  the  holder  took  the  bill  without 
consideration,  Hinkley  t;.  Fourth  Nat.  Bank,  77  Ind.  475  (1881). 

^Orpgon  (1874  G.  L.  261  i  766,  subs.  21,  22). 

*Qilifomia  (1880  1  Hitt.  Codes  {  8104) ;  Dakota  (1877  Rev.  Codes  {  1835). 

•Frederick  v.  Winans,  5X  Wis.  472  (1881). 

"Durant  v.  Banta,  8  Dutch.  624  (1858). 

"Qrabbe  v.  Bosse,  10  Mo.  App.  492  (1881). 
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action  brougbt  against  h^m  by  the  person  for  whose  accorn- 
modation  he  indorsed.*  But,  in  general,  the  rights  and  lia- 
bilities of  an  accommodation  indorser  are  those  of  a  regular 
indorser  in  the  ordinary  course  of  business.*  And  failure 
of  the  consideration  intended  to  be  given  an  accommodation 
indorser  for  his  becoming  security  will  not  relieve  him,  if  the 
holder  is  not  at  fault.^ 

He  is  a  "  debtor  "  from  the  date  of  his  indorsement  within 
the  meaning  of  the  statute  forbidding  voluntary  gifts  by  one 
who  is  a  debtor.*  If  the  accommodation  indorsement  was 
simultaneous  with  the  making  of  the  note,  be  is  an  original 
promisor.*  And  in  Louisiana  one  who  indorses  for  the 
accommodation  of  the  drawer  is  liable  by  statute,  though  the 
bill  was  discounted  for  the  drawer.®  But  an  accommodation 
drawer  is  only  liable  to  one  receiving  the  bill  as  collateral 
from  the  party  accommodated  for  the  amount  actually  due 
6uch  holder  on  the  debt  which  is  thus  secured.^ 

§  693.  Inadequacy — Usury. — So,  the  transfer  of  a  bill  or 
note  may  be  valid,  although  the  consideration  for  it  be  inade- 
quate.^ And  such  inadequacy  will  be  of  no  avail  in  defense 
of  a  prior  party  to  the  paper.'  So,  a  transfer  may  be  made 
as  collateral,  and  will  be  good  to  the  extent  of  the  debt  secured 
against  a  subsequent  release  by  the  assignor.^^  And  one,  to 
whom  a  note  is  transferred  as  collateral,  may  sue  without  any 
preliminary  demand  of  the  principal  debt." 

^  Breneman  v.  Furniss,  90  Penna.  St.  186  (1879). 

*Heintzelman  v.  L'Amoroux,  3  Nev.  377  (1867). 

'Ashton  V,  Sproule,  35  Penna.  St.  492  (1860). 

♦Primrose  v.  Browning,  56  Ga.  369  (1876). 

•Harrison  v.  Sheirbourne,  36  Tex.  73  (1871). 

•Louisiana  (1876  R.  S.  i  330). 

^Stoddard  v.  Kimball,  6  Cush.  469  (1850). 

•» Brown  v.  Penfield,  36  N.  Y.  473  (1867). 

•Dunn  V,  Ghost,  5  Col.  134  (1879).  So,  Geisreiter  v.  Sevier,  33  Ark.  522 
i(1878),  where  the  maker  was  not  allowed  to  question  the  considenuion  paid 
in  purchasing  the  note  from  the  assignee  of  the  bankrupt  pavee.  alihough 
it  was  thought  that  he  could  have  shown  the  bankruptcy  a^isignment  to 
iiave  been  fraudulent. 

*nVheeler  v,  Wheeler,  9  Cowen  34  (1828). 

"Paine  v.  Furnas,  117  Mass.  290  (1875). 
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If  the  consideration  for  a  transfer  is  usurious,  it  will  still 
pass  the  title  to  the  note  as  against  the  inaker.^  But  a  trans- 
fer made  to  secure  a  usurious  debt  has  been  held  to  be  void, 
and  payment  afterward  made  to  the  transferor  was  held  good 
against  such  holder.' 

§  694.  Fraud. — As  the  maker  of  a  note  cannot  set  up  that 
it  was  transferred  to  the  holder  without  consideration,  so  he 
cannot  set  up  that  it  was  in  collusion  or  fraud  against  the 
rightful  owner  ;^  e.  g.  by  an  agent  in  fraud  of  his  principal  ;* 
or  by  a  broker  who  refuses  to  account  to  his  principal  for  the 
proceeds  received  by  him  ;*  or  by  the  rightful  owner  in  fraud 
of  his  creditors.®  And  a  release  by  one  who  holds  under  a 
fraudulent  transfer  will  be  binding  on  the  payee  who  has 
been  defrauded.^ 

But  where  the  maker's  agent  fraudulently  transfers  a  note 
for  less  than  its  face  before  its  negotiation,  this  amounts  to  a 
loan  and  not  a  sale,  and  the  purchaser  may  repudiate  the 
transaction  and  recover  the  advance  from  the  maker  as  a 
loan.'  And  if  the  fraudulent  transfer  is  by  a  pledgee,  the 
owner  may  reclaim  the  note  on  payment  of  the  consideration 
actually  paid.* 

§  695.  Original  Consideration — ^Affecting  Subsequent  Trans- 
fer.— On  the  other  hand,  if  the  original  consideration  be- 
tween maker  and  payee  is  illegal,  a  subsequent  indorser 
will  be  liable  notwithstanding  that  fact.*®  So,  notwithstand- 
ing the  failure  of  the  original  consideration,  although  such 
consideration  was  known  to  him  at  the  time  of  purchasing 

^Armstrong  v.  Gibson,  31  Wis.  61  (1872). 

•CHSwell  V.  Central  R.  R.  and  Banking  Co.,  50  Ga.  70  (1878).    But  see  Code 
ofGeorgia  J2707. 

•Tillman  v.  WaHcup,  7  So.  Car.  60  (1875). 

*Kinney  «.  Kruse,  28  Wis.  183  (1871). 

•Lingg  v.  Blummer.  88  Penna.  St.  518  (1879). 

•  Wood  V,  Steele,  65  Ala.  436  (1880). 

^Atkinson  v,  Runnells,  60  Me.  440  (1872). 

•Campbell  v.  Nichols,  4  Vroom  81  (1868). 

•2  Parsons  44. 

"•Weil,  Succession  of,  24  La.  An.  139  (1872). 
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the  note.*  So,  the  failure  of  consideration  between  the  drawer 
and  payee  will  be  no  defense,  so  far  as  the  holder  of  the  bill 
is  a  holder  for  value.^  But  the  holder  of  a  municipal  war- 
rant is  subject  to  the  defense  of  failure  of  the  original  con- 
sidtiaiion  prior  to  notice  to  the  maker  or  drawer  of  the 
iijiiisfer.^     So,  too,  the  holder  of  a  non-negotiable  note.* 

§  (596.  Transfer  by  Delivery  only — Bearer. — Where  a  bill 
or  note  is  payable  to  bearer,  it  is  transferable  like  money,  and 
no  liability  attaches  in  general  to  the  person  making  the 
transfer.*  Property  in  such  paper  and  possession  of  it  are 
inseparable,  and  the  possessor  is  regarded  as  the  owner.* 
Such  paper  is  transferable  by  delivery.^  And  some  States 
j>rovide  for  this  by  statute.'  Delivery  of  such  a  note  "to 
collect  and  use  as  needed,"  is  a  sufficient  transfer.'  So, 
delivery  to  a  trustee  with  a  declaration  of  trust.^^ 

A  bill  or  note  indorsed  in  blank  is  in  like  manner  after- 
ward transferable  by  delivery.*^  And  such  delivery  vests  in 
the  receiver  a  right  of  action  against  all  prior  parties."  And 
when  so  indorsed,  redelivery  to  the  indorser  is  a  sufficient 
re-a^ssignment."  And  under  a  blank  indorsement  a  note  may 
l)e  transferred   by  delivery,  notwithstanding  a  subsequent 

^Anthony  v.  Slonaker,  18  Ind.  273  (1862). 

» WyniHii  t;  Colorado  Nat.  Bank,  5  Col.  30  (1879). 

"Jefferson  Ct»unty  v.  Arrghi,  51  Miss.  667  (1875).    See  Miss.  Code  {  2228. 

'Heddish  V.  Ritchie,  17  Fia.  867  (1880).  And  it  will  make  no  difference 
(hill  the  note  was  secured  by  mortgage,  if  the  consideration  has  failed,  lb, 

*  I5y  es  2.')7. 

•BvIps  207;  Holcomb  v.  Beach.  112  Mass.  450  (1873);  Gillhflm  v.  State 
B I  k,  3  III.  246  (1840) ;  Hall  v.  Allen,  87  Ind.  541  (1871 ) ;  Womlruff  v.  King, 
47  U  8.  261  (1^79).  For  other  caues  on  this  subject,  see  section  (iv/ra)  on 
t^vi.leiice  ot  transfer. 

•Cliitiv  258;  2  Parsons  33;  Story  on  Bills  {  200;  Story  on  Prom.  Notes 
nUi;  liuichin^ts  v.  Low,  1  Green  246  (N.  J.  1832);  Hall  v.  Allen,  37  Ind. 
541  (1871);  Cot)b  v.  Drake,  36  Miss.  60  (1858). 

^(iiorgia  (ISS'i  Code  {  2775) :  Illinois  (1880  Kurd's  R.  S.  727  {  8) ;  Kanatu 
(1881  C.  L  I  539) ;  Nt^bra^hi  (1881  C.  S.  309  {  1) ;  Ohio  (1879  B.  8.  {  3171). 

»L.ni)b  V.  Matthews,  41  Vt.  42  (1868). 

'«Lyle  V.  Burke,  40  Mich.  499  (1879). 

'^  Story  on  Notes  2  116.  So,  of  a  certificate  of  deposit,  Poorman  v.  Mills,  85 
Cal.  118(1868). 

"Chitty  275. 

" Humphrey ville  v.  Culver,  73  111.  485  (1874). 
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epecial  indorsement^  by  striking  out  the  subsequent  indorse- 
ment/ Even  where  a  blank  indorsement  is  followed  by 
a  re-assignment  of  the  note  by  separate  writing,  further 
indorsement  is  unnecessary.' 

§  697.  Fictitious  Payee — Torgerj. — Where  a  bill  or  note 
is  made  payable  to  a  fictitious  person,  this  is  equivalent,  as  to 
bona  fide  holders,  to  its  being  indorsed  payable  to  bearer.* 
This  is,  of  course,  true  as  to  a  maker  who  knowingly  gives 
such  paper,  but  the  burden  of  showing  the  payee  to  be  ficti- 
tious is  upon  the  holder  of  the  paper  alleging  it.*  So,  if  a 
person  makes  a  note  payable  to  himself  and  negotiates  it,  it 
will  not  require  his  indorsement  as  payee.*  So,  if  a  note  is 
made  payable  to  A.  and  is  originally  negotiated  to  and  dis- 
counted by  B.,  he  can  sue  as  bearer,  treating  the  payee  as 
fictitious.* 

Where  a  bill  is  issued  by  the  drawer  with  the  payee's 
indorsement  forged,  the  drawer  will  be  liable  to  an  acceptor 
who  pays  the  bill.''  But  the  holder  of  a  bill  or  note  so  issued 
cannot  treat  it  as  payable  to  a  fictitious  person  and  prove  it 
against  the  maker  or  drawer  under  the  common  counts.^ 

§  698.  A.  or  Bearer. — Notes  and  bills  payable  to  A.  or 
bearer  are  likewise,  as  we  have  seen,  transferable  by  deliv- 
ery.* The  statutes  of  some  States  have  required  such  paper 
to  be  transferred  by  indorsement.*®  But,  in  general,  tlie 
indorsement  of  such  paper  is  only  necessary  for  the  purpose 

» Watervliet  Bank  v.  White,  1  Denio  608  (1845). 

•Curtis  V.  Sprague,  61  Cal.  239  (1876). 

•Chttty  259;  F(»eter  v,  Shattuck,  2  N.  H.  446  (1822). 

^Maniort  v.  Roberta.  4  E.  D.  Smith  83  (1855). 

*  Central  Bank  of  Brooklyn  v.  Lang,  1  Bosw.  202  (1857). 

*£iIiot  V.  Abbot,  12  N.  H.  549  (1842) ;  but  such  holder  cannot  sue  as  in- 
dorsee of  A.  on  A.'s  indorsement  made  after  the  maturity  of  the  note,  lb. 

'Coggill  V.  American  Exch.  Bank,  1  N.  Y.  113  (1847). 

•Dana  v.  Underwood.  19  Pick.  99  (1837). 

'Byles  85,  257;  1  Daniel  114;  1  Edwards  {  194. 

••See  lUinoU  (1880  R  S.  c.  98  j  3);  Garvin  v.  Wiswell,  83  111.  215  (1870), 
where  this  appears  to  be  still  the  law.  And  see,  also,  Beatty  v.  Andernon,  5 
Mo.  447  (1838);  Blood  v.  Norlhrup,  1  Kans.  28;  Avery  v.  Latimer,  14  Ohio 
542  (1846). 
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of  making  the  transferor  liable  as  indorser.*  Where  such 
a  note  has  been  transferred  by  a  mortgage,  its  retransfer  by 
mere  delivery  to  an  attorney  to  prosecute  for  the  payee  will 
be  sufficient.*  80,  if  such  a  note  has  been  transferred  by 
indorsement  of  the  payee,  it  still  passes  by  delivery  aftd  may 
be  sued  by  any  holder  in  his  own  name.*  If  its  delivery  is 
accompanied  with  a  promise  to  refund  if  it  be  dishonored, 
this  will  amount  to  an  indorsement  by  the  person  deliver- 
mg  it.* 

Delivery  will  suffice  also  to  transfer,  in  Georgia,  a  sealed 
bond  payable  to  A.  or  bearer.*  And  a  note  to  "A.  or  holder  *^ 
will  pass  in  like  manner  by  delivery.*  Bank  notes  are  gov- 
erned by  the  same  rules  as  to  delivery.^  And  a  surety  for 
the  maker  will  also  be  governed  by  them.® 

§  699.  Delivery  of  Sealed  Notes — Coupons — Other  Instru- 
ments.— In  like  manner,  a  sealed  note  payable  to  bearer 
made  by  a  municipal  corporation  is  transferable  by  delivery.* 
So,  the  interest  coupon  of  a  municipal  bond.^^  And  so,  by 
statute  in  Minnesota,  a  warehouse  receipt."  Delivery  has 
also  been  held  sufficient  to  transfer  a  bill  of  lading  with  the 
goods  invoiced,"  or  a  bond,^^  or  a  crossed  check,"  or  a  sealed 
note.^** 

>Dflvi8  V.Wilson,  81  Tex.  136  (1868).    And  it  is  therefore  immaterial 
whether  such  note  w^is  indorsed  before  or  after  maturity,  lb. 

«Fox  V.  Milliard,  35  Miss.  160  (1858). 

■Cowser  v.  Tatum,  24  Ark.  13  (1862). 

•Stone  V.  Smith,  30  Tex.  138  (1867). 

*Porter  v.  McCollum.  15  Ga.  528  (1854). 

•Putnam  v.  Crymes,  1  McMullen  9  (1840). 

^Byles  253;  De  la  Chaumette  v.  Bank  of  England,  9  B.  <&  C.  210;  S.  C,  2 
B.  &  Ad.  385. 

''Bvles  254;  Guardians,  <&c.,  v.  Greene,  26  L.  J.  Ex.  140;  S.  C,  1  Hurlst.  & 

N.  884. 

•Craig  V.  City  of  Vicksburg.  31  Miss.  216  (1856).    And  the  bona  fide  holder 
of  such  paper  will  take  it  like  other  negotiable  paper,  clear  of  defense,  lb. 

»«Ketchum  v.  Duncan,  6  Otto  659  (1877). 

"State  V.  Loomis,  27  Minn.  521  (1881). 

"Merchante'  Bank  v.  U.  R.  R.  <fe  T.  Co.,  69  N.  Y.  873. 

"Vose  V.  Handy,  2  Me.  322  (1823). 

"Carlon  v.  Ireland,  5  El.  &  Bl.  765. 

"Merritt  v.  Cole,  14  Hun  324  (1878);   Porter  v.  McCollum,  15  Ga.  628 
(1854) ;  subject,  however,  to  defense,  Merritt  v.  Cole,  9  Hun  98. 
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But  in  Alabama  sealed  notes  payable  to  bearer  must  be 
Indorsed.^  And  in  South  Carolina  a  non-negotiable  sealed 
note  requires  formal  assignment.^  While  in  Delaware  a 
sealed  note  must  be  transferred  by  a  sealed  assignment  with 
two  witnesses  to  enable  the  assignee  to  bring  an  action  on  it 
in  his  own  name.^ 

A  non-negotiable  note  to  bearer  will  not  pass  by  delivery 
in  Indiana/  But  delivery  will  pass  such  a  note,  in  New 
York,  although  payable  to  A.  or  order.*  And,  in  Louisiana, 
a  note  payable  to  A.  or  order  passes  by  delivery  when  it  is 
overdue.'     And,  in  Kansas,  even  before  maturity."' 

When  a  note  to  bearer  is  transferred  by  delivery,  the 
transferor  is  no  longer  a  party  to  it;®  and  is  not  liable  on 
the  instrument  as  an  indorser.'  What  warranty  is  implied 
or  liability  created  by  such  transfers  will  be  considered  in 
a  subsequent  chapter. 

'Sayre  v.  Lucas,  2  Stew.  259  (Ala..l830) ;  Act  of  1812  p.  69,  Ala.  Stats. 

'Foster  v.  Floyd,  4  McCord  159  (1827). 

'Kinniken  v.  Dulaney,  5  Harring.  384  (1852). 

«McNitt  V.  Hatch,  4  Blackf.  531  (1838).    Nor  a  sealed  bond  payable  to 
"A.  or  order,"  Hardie  v.  Mills,  20  Ark.  153  (1859). 

*Ix)ftus  v.  Clark,  1  Hilt.  310  (1857). 

•Denton  v.  Duplessis,  12  La.  83  (1838). 

^  Williams  v.  Norton,  3  Kans.  295  (1865) ;  Washington  v.  Hobart,  17  Kans. 

275  (1876) ;  Kans.  G.  S.  635  i  26.    And  the  holder  under  such  delivery  may 
sue  in  bis  own  name,  Williams  v.  Norton,  supra. 

•Story  on  Prom.  Notes  2  117. 

•Byles  252;  Story  on  Prom.  Notes  1 117. 

YOJs,  n,  W 
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II.  FORM  OF  INDORSEMENT, 

700.  Indorsement— General  or  Special. 

701.  Position. 

702.  Writing— Seal— Mark. 

703.  Statutes  Relating  to  Indorsement. 

704.  Words  of  Contract — Guaranty — Date. 

705.  Blank  Indorsementr-Effect. 

706.  Holder  may  Sue. 

707.  Transfers  Title. 

708.  May  be  Filled. 

709.  by  Whom— What  Name. 
•710.                                                              Effect— When  Filled. 

711.  Foreign  Statutes — Blank  Indorsement. 

712.  Signature — Forgery. 

713.  -  Position— Date. 

714.  Consideration — Informality. 

§  700.  Indorsement — (General  or  Special. — ^The  technical 
term  indorsement  applies,  strictly  speaking,  only  to  negotia- 
ble paper.^  By  the  lex  mercatoria  an  indorsement  is  the 
only  recognized  method  of  transferring  bills  or  notes  pay- 
able to  order.* 

An  indorsement  is  either  general  or  special,  in  blank  or  in 
full.*  An  indorsement  is  said  to  be  special  or  in  full  when 
it  designates  the  indorsee  by  name  or  otherwise,  e.  ff.  pay 
A.  B.,  pay  A.  B.  or  order,  pay  to  the  order  of  A.  B.*  When 
commercial  paper  is  indorsed  in  full,  it  is  further  transfer- 
able only  by  indorsement  of  the  person  named  in  the  special 
indorsement.*     But  such  instrument  may  become  transfer- 

^As  to  non-negotiable  bills  and  notes,  '*  indorsement  is  not  equivalent  to 
assignment.  As  to  them  assignment  means  more  than  indorsement.  It 
means  indor-t^ment  by  one  party  with  intent  to  assign  and  an  acceptance 
of  that  assignment  by  the  other  party."  Cabell,  J.,  in  Bank  of  Marietta  v, 
Pindall,  2  Rand.  465  (1824).  But  a  blank  indorsement  has  been  held  to 
effect  an  equitable  transfer  of  a  stock  certificate,  which  by  its  terms  was 
only  transferable  on  the  books  of  the  company,  Fraser  v.  Cliarleston,  11  So. 
Car.  486  (1878). 

'Byles  235;  Chitty  258;  1  Daniel  591;  Story  on  Bills  2  201;  Story  on 
Prom.  Notes  §  120;  Instone  v.  Williamson,  2  Bibb  83  (1810).  This  does  not, 
however,  conflict  with  a  statute  making  such  instruments  also  transferable 
l>y  assignment,  lb. 

■Byles  151 ;  1  Daniel  617 ;  1  Edwards  J  387 ;  (Mifomia  (1880  1  Hitt.  Ck)des 
i  8111-13) ;  Dakota  (1877  Rev.  Codes  472  i  1839-41). 

♦Byles  151 ;  Chitty  265;  1  Edwards  J  387. 

*Byles  151 ;  Chitty  265 ;  1  Daniel  617 ;  1  Edwards  2  387 ;  Cunliffe  v.  White- 
head, 8  Bing.  N.  C.  828;  S.  C,  6  Dowl.  63.    And  the  indorsement  of  such  a 
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able  by  delivery,  when  once  indorsed  in  blank  by  such 
indorsee/  Until  so  indorsed  in  blank,  suit  could  only  be 
brought  on  it  at  common  law  by  the  special  indorsee  or  his 
representative.* 

A  special  indorsement  does  not,  however,  require  the  words 
**or  order,"  for  the  indorsement  transfers  the  bill  or  note  with 
all  its  original  incidents,  including  its  negotiability.^  And 
express  words  are  necessary  to  restrict  such  negotiability.* 

§  701.  Position  of  Indorsement. — ^An  indorsement  is  deJBned 
by  Judge  Daniel  to  be  the  "writing  one's  name  thereon,  with 
intent  to  incur  the  liability  of  a  party  who  warrants  payment 
of  the  instrument,  provided  it  is  duly  presented  to  the  prin- 
cipal at  maturity,  not  paid  by  him,  and  such  failure  is  duly 
notified  td  the  indorser."*  But  such  writing  need  not  be  on 
the  back,  as  the  word  originally  signified.'  If  intended  a? 
an  indorsement,  it  may  be  on  the  face  of  the  bill.^  And 
such  a  writing  on  the  face  of  an  instrument  has  been  held 
sufficient  to  sustain  an  indictment  for  the  forgery  of  an  in- 
dorsement.^   So,  the  position  on  the  instrument  is  not  inva- 

bill  by  another  person  of  the  siime  name  knowing:  himself  not  to  be  the 
person  intended,  is  a  iorgery,  Mead  v.  Young,  4  T.  K.  28. 

»Chitty  265. 

*And  in  Pennsylvania  the  holder  must  in  such  case  prove  his  title,  his 
possession* affording  no  presumption  of  title,  Lawrence  v.  Fussell,  77  Penna. 
St.  460  (1875) ;  Reamer  v.  Bell,  79  lb.  292  (1875). 

•Chittv268;  More  v.  Manning,  1  Comyns  311;  Acheson  v.  Fountain,  1 
Stra.  557;  Edie  v.  East  India  Co.,  2  Burr.  1216;  S.  C,  W.  Bl.  295.  See,  too. 
Gay  V,  Lander,  6  C.  B.  362. 

*Chitty265. 

n  Daniel  593. 

•Byles  152;  1  Daniel  612;  2  Parsons  16;  Chitty  260;  1  Edwards  {  886; 
Story  on  Bills  {  204;  Story  on  Prom.  Notes  2  121;  Young  v.  Glover,  3  Jur. 
N.  a.  Q.  B.  637  (1857);  Herring  v.  Woodhull,  29  111.  92  (1862);  Haines  v. 
Dubois,  1  Vroom  259  (1863).  So,  it  was  held  in  Ex  parte  Yates,  27  L.  J.  N.  s. 
Bkcy  9,  that  an  indorsement  written  on  the  face  of  a  note  for  the  purpose 
of  additional  security  is  not  an  alteration  of  the  note  itself  discharging  the 
maker,  who  did  not  know  of  it,  but  an  indorsement  only.  And  the  term 
'*  indorsement"  has  been  held  applicable  to  a  receipt  written  on  the  face  of 
a  bank  note,  so  as  to  sustain  an  indictment  for  the  erasure  of  an  indorse- 
ment, Rex  V.  Bigg,  3  P.  Wms.  419;  S.  C,  1  Stra.  18.  But  a  writing  on  the 
back  is  prima  facie  intended  by  an  averment  that  the  note  was  "  indorsed," 
Gorman  v.  Ketchum,  33  Wis.  427  (1873). 

^Ex  parte  Yates,  2  DeG.  &  J.  191 ;  Herrick  «.  Woodhull,  supra;  Haines  v. 
Dubois,  mipra.  In  like  manner  the  maker's  name  may  be  on  the  back, 
Quin  V.  Sterne,  26  Ga.  223  (1858). 

^Commonwealth  v,  Butterick,  100  Mass.  12  (1868). 
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riable,  but  the  indorsement  of  a  later  holder  may  be  written 
above  that  of  the  payee/  An  indorsement  may  be  on  the 
back  of  the  instrument  below  the  maker's  signature.*  So, 
indorsements  may  be  written  on  the  back  of  the  instrument 
in  reverse  order  on  the  different  ends.'  And  an  indorsement 
may  be  and  often  is  written  on  an  allonge  or  paper  attached 
to  the  instrument.  This  occurs  generally  when  there  is  no 
room  for  further  signatures  on  the  paper  itself.* 

§  702.  Writing — Seal — Mark. — There  is  no  limit*  to  the 
number  of  indorsements  on  a  bill  or  note.^  An  indorse- 
ment, however,  can  only  be  in  writing.*  And  it  must  be 
signed  by  the  indorser,  but  no  particular  form  of  signature 
is  requisite.'^  By  the  common  law  and  by  the  law  merchant 
a  mark  is  sufficient,  if  intended  as  an  indorser's  signature. 
So,  the  indorser's  initials  may  suffice.*  And  the  indorsement 
may  be  in  pencil.^^  If  the  indorsement  is  by  a  corporation, 
the  corporate  seal  is  not  requisite."  But  if  in  the  case  of  an 
individual  indorser  a  seal  is  improperly  attached,  a  subse- 

*  Gibson  v,  Powell,  6  How.  60  (Miss.  1841).  Such  signaturcft,  however, 
lead  to  confusion  and  are  to  be  avpided. 

*Quin  V.  Sterne,  26  Ga.  223  (1858). 

'Arnot  V.  Symonds,  85  Penna.  St.  99  (1877].  And  in  such  case  the  payee, 
bein^  one  of  the  indorsers,  will  be  considerea  as  first  indorser  in  the  absence 
of  all  proof  as  to  priority,  lb. 

*Ghitty  260;  1  Daniel  617;  2  Parsons  18;  Story  on  Bills  i  204;  Story  on 
Prom.  Notes  §  121 ;  Folger  v.  Chase,  18  Pick.  63  (183^) ;  French  v.  Turner, 
15  Ind.  59  (1860). 

^Chitty  270.  And  indorsements  made  on  an  allonge  do  not  require  a 
fresh  stamp. 

•Mott  V.  Wright,  4  Biss.  53  (1865).  Writing  includes  printing,  as  we  have 
already  seen. 

'Chitty  259.  And  in  Queen  Anne's  time  an  allegation  that  the  defendant 
"indorsavU  super  billam  Ulam  corUenta  biUae  iUius  fore  solvenda  "  was  held  to 
be  aided  if  insufficient,  by  the  verdict,  East  v.  Essington,  Ld.  Raym.  810;  S. 
G.,  1  Salk.  130.  As  to  signature  and  name  to  be  signed  in  England,  see  Bills 
of  Exch.  Act  1882  {  23. 

*Bvlesl51;  1  Daniel  613;  1  Edwards  {  386 ;  2  Parsons  16;  Story  on  Prom. 
Notes  i  121 ;  George  v.  Surrey,  Mood.  A  M.  516.  So,  the  figures  *'  1,  2,  8," 
intended  as  an  indorsement,  have  been  held  to  be  a  sufficient  signature. 
Brown  v.  Butchers'  and  Drovers'  Bank,  6  Hill  443  (1844). 

•Story  on  Prom.  Notes  J  121. 

"Chitty  259 ;  Story  on  Prom.  Notes  i  121 ;  Geary  v.  Physic,  5  B.  A  C.  234' 
S.  C.,  7  D.  &  R.  653 ;  Closson  v,  Stearns,  4  Vt.  11  (1831). 

"Garrison  v.  Combs,  7  J.  J.  Marsh.  84  (1831). 
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quent  indorser  cannot  avail  himself  of  this  as  a  defense.* 
In  England  the  King  may  transfer  a  bill  by  his  sign 
manual.^ 

§  703.  Statutes  Relating  to  Indorsement. — In  some  of  the 
United  States  special  provision  is  made  by  statute  for  in- 
dorsement. ThuSy  in  Alabama,  all  bonds,  contracts  and 
writings  for  the  payment  of  money  or  any  other  thing  or 
the  performance  of  any  act  or  duty,  may  be  transferred  by 
indorsement.'*  So,  by  indorsement  or  by  written  assignment 
in  Georgia,  irrespective  of  their  being  sealed  instruments.* 
So,  in  New  Mexico,  subject,  however,  to  defenses  existing 
against  the  assignor  prior  to  notice  of  the  transfer.*  While 
in  Delaware  sealed  instruments  must  be  transferred  by  assign- 
ment under  seal  in  the  presence  of  two  witnesses,  to  enable 
the  assignee  to  sue  in  his  own  name  and  to  prevent  a  release 
or  discharge  after  assignment  by  the  assignor." 

Attestation  is  not  necessary  to  an  indorsement  unless  re- 
quired by  statute.  In  England  an  indorsement  of  a  bill 
under  £5  must  be  dated  and  witnessed  and  must  name  the 
indorsee  and  give  his  residence.^ 

§  704.  Form  of  Indorsement — Guaranty — ^Date. — At  com- 
mon law  no  particular  words  are  necessary  to  an  indorse- 
ment.® The  words  usually  employed  for  a  special  indorse- 
ment are,  as  we  have  seen,  "  pay"  or  "  pay  to."  Thus,  "Pay 
A.  on  account  of  the  B.  Bk.,"  is  a  sufficient  indorsement  by 
the  bank.*    The  right  of  action  against  the  indorser  may  be 

'  Rand  v.  Dovey,  83  Penna.  St.  280  (1876). 

•Chitty  259;  Lambert  v,  Taylor,  4  B.  &  C.  138;  S.  C,  6  D.  <fe  R.  188. 

^Alabama  (1876  Code  2  2099). 

^Georgia  (1882  Ck)de  i  2776). 

^New  Mexico  (1880  G.  L.  63). 

•Delaware  (1874  Rev.  Code  357  J  8). 

'Chitty  262;  17  Geo.  III.  c.  30. 

•Byles  151;  Chitty  258;  2  Parsons  14;  Story  on  Prom.  Notes  {  121;  Part- 
ridge V.  Davis,  20  Vt.  499  (1848). 

•First  Nat.  Bank  v.  Smith.  132  Mass.  227  (1882).  But  an  order  on  the 
maker  written  on  the  back  of  a  note  by  the  payee,  c.  g.  "Mr.  Gre^ff,  pay 
the  within  to  J.  R.— J  .S.  Burr,"  has  been  held  insufficient  to  transfer  the 
payee's  legal  title  so  as  to  enable  the  holder  to  sue  the  maker  in  his  own 
name,  Robinson  v.  Brown,  4  Blackf.  128. 


342  TRANSFER  BY  INDORSEMENT. 

affected  by  the  form  of  transfer  without  affecting  that  against 
the  maker  or  drawer/ 

A  formal  assignment  indorsed  on  a  negotiable  instrument 
is  equivalent  to  an  indorsement.*  So,  an  assignment  with 
an  order  for  payment.'  So,  the  indorsement,  "  I  this  day 
sold  to  A.  B.  the  within  note."*  A  manifest  ellipsis  in  an 
indorsement  may  be  supplied,*  or  a  misspelling  corrected.* 

But  a  guaranty  indorsed  on  a  note  is  not  an  indorsement 
on  which  the  indorser  will  be  liable  as  such;^  although 
such  guaranty  indorsed  on  a  bill  or  note  has  been  held  suffi- 
cient to  transfer  the  title  to  it.®  A  guaranty  and  assignment 
indorsed  on  the  paper  renders  the  indorser  liable  as  an 
indorser  in  Georgia.®  And  a  guaranty  of  collection  indorsed 
on  a  note  has  been  held  in  Illinois  to  be  an  indorsement  and 
nothing  more  or  less.^^  A  guaranty  indorsed  on  a  note  with 
waiver  of  demand  and  notice  of  protest  amounts  to  an  in- 
dorsement with  enlarged  liability  and  transfers  the  title  to 

'Treadway  v.  CJobb,  18  Ind.  36  (1862). 

*1  Daniel  614;  Story  on  Prom.  Notes  i  121;  Sears  v.  Lantz,  47  Iowa  658 
(1878) ;  Vanzant  v.  Arnold,  31  Ga.  210  (1860) ;  Henderson  v.  Ackelmire,  59 
Ind.  540  (1877).  And  an  assignment  indorsed  on  an  overdue  note  by  the 
payee  is  an  indorsement  and  not  a  guaranty,  Dixon  v.  Clayville,  44  Md. 
573  (1876).  But  in  Michigan  such  a  writing  indorsed  on  a  note  has  beeo 
held  to  be  no  indorsement  but  a  mere  transfer  of  the  indorser's  rights,  Aniba 
V.  Yeomans,  39  Mich.  171  (1878).  And  an  assignment  in  a  separate  instru- 
ment executed  for  a  distinct  and  different  purpose  is  not  equivalent  to  an 
indorsement,  Osgood  v,  Artt,  17  Fed.  Rep.  575  (1883). 

•Richards  v.  Frankum,  9  C.  &  P.  222.  And  such  indorsement  was  held, 
in  England,  not  to  require  an  agreement  stamp,  lb, 

*Adam8  v.  Blethea,  66  Me.  19  (1877). 

*  Walker  v.  Krebaum,  67  111.  252  (1873). 

•Byles  152 ;  Chitty  264 ;  Leonard  v.  Wilson,  2  C.  &  M.  589 ;  S.  C,  4  Tyr.  415. 

•Belcher  v.  Smith,  7  Gush.  482  (1851);  Tuttle  v.  Bartholomew,  12  Mete. 
452  (1847);  Trust  Company  v.  National  Bank,  11  Otto  68  (1879).  But  see 
Barrett  v.  May,  2  Bailey  1  (1830),  where  such  a  guarantor  was  held  to  be  an 
indorser  and  as  such  entitled  to  demand  and  notice  of  dishonor.  And  in  Part- 
ridge V.  Davis,  20  Vt.  499  (1848),  he  was  held  to  be  liable  both  as  indorser 
and  as  guarantor. 

•Myrick  v.  Hasey,  27  Me.  9  (1847) ;  Herring  v.  Woodhull,  29  111.  92  (1862) ; 
Partridge  v.  Davis,  20  Vt.  499  (1848) ;  Childs  v,  Davidson,  38  111.  437  (1865). 
So,  a  guaranty  of  collection  indorsed  by  the  payee,  Russell  «.  Klink,  53 
Mich.  161  (1884) ;  Bissell  v.  Gowdy,  31  Conn.  47  (l862).  And  the  holder  may 
add  direction  to  pay,  Ac,  to  the  words  of  guaranty,  Blakely  v.  Grant,  6  Mass. 
386  (1810).  And  it  is  immaterial  that  the  guaranty  be  non-negotiable,  My- 
rick  V.  Hasey,  supra, 

•Van  Zant  v,  Arnold,  31  Ga.  210  (1860). 

*o Judson  V.  Goodwin,  37  111.  286  (1865). 
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the  instrument/  So,  too,  an  agreement  to  pay  damages  to 
the  holder  on  dishonor,  indorsed  on  a  note.*  But  indorsing 
a  receipt  for  interest  on  a  note  will  not  be  sufficient  to  render 
the  signer  of  the  receipt  liable  as  an  indorser,  in  the  absence 
of  evidence  showing  such  intention  on  his  part.^ 

In  general,  at  common  law  it  is  neither  necessary  nor 
customary  to  date  indorsements.  But  in  Arkansas  nssign- 
ments  of  written  instruments  must  be  dated,  and  if  not  dated, 
the  date  is  presumed  to  be  that  which  is  most  favorable  to 
the  defendant* 

§  705.  Blank  Indorsenient — Special  Indorsenient  After- 
ward.— A  blank  indorsement  consists,  in  general,  merely  of 
the  signature  of  the  indorser  written  on  the  back  of  the  in- 
strument.^ Such  indorsement  is  insufficient  in  France,  and, 
as  we  shall  see,  is  made  so  by  many  foreign  statutes.  Thus, 
where  a  bill  was  drawn  and  indorsed  in  blank  in  France,  the 
indorsee  was  not  allowed  to  maintain  an  action  upon  it  in 
England  against  the  acceptor.® 

A  blank  indorsement,  until  it  is  filled  up  and  made  special, 
is  equivalent  to  a  bill  of  exchange  payable  to  the  bearet.'' 

*  Robinson  v.  Lair,  31  Iowa  9  (1870). 

'Blakely  v.  Grant,  6  Mass.  886  (1810) ;  and  such  agreement  may  be  made 
special,  like  an  indorsement  in  blank,  lb, 

•Clark  V.  Whiting,  45  Conn.  149  (1877).  So,  a  statement  indorsed  by  the 
payee  (who  is  also  the  maker)  as  to  his  property  is  not  an  indorsement, 
Pickering  v.  Cording,  92  Ind.  306  (1883).  But  a  certificate  indorsed  by  such 
payee  that  the  note  was  given  for  value  and  that  there  was  no  defense  to  it, 
tins  been  held  to  bo  a  good  indorsement  and  transfer.  Dunning  v.  Heller,  19 
Cent.  L.  J.  96  (Penna.  1884). 

*Arkan8(u  (1874  R.  S.  i  569-70). 

*Byles  151;  Chitty  259;  1  Edwards  {  388;  Lambert  v.  Pack,  1  Salk.  127. 
Although  it  wivs  said,  in  Lucjvs  t».  Haynes,  1  Salk.  130,  that  the  "  bare  in- 
dorsement without  other  words  purporting  an  assignment  does  not  work  an 
alteration  of  the  property,  for  it  may  still  be  filled  up  either  with  a  receipt 
or  an  assignment."  This  was,  however,  on  a  mere  question  of  competency 
of  an  agent  as  witness  for  the  owner  in  an  action  of  trover  for  the  bill,  which 
had  been  indorsed  by  the  owner  and  sent  by  the  agent  to  the  drawee  for 
acceptance  and  lost  before  any  actual  transfer. 

•Chitty  257 ;  Trimbey  v.  Vignier,  1  Bing.  N.  C.  151 ;  S.  C,  Moore  &  S.  695 ; 
6  C.  &  P.  25. 

'By lea  151;  Chitty  260,  264;  1  Daniel  618;  1  Edwards  ?  388;  2  Parsons 
19;  Storv  on  Bills  J  208;  Peacock  v.  Rhodes,  Done^l.  633;  Curtis  v.  Spraene, 
61  Cal.  239  (1876) ;  Johnson  v.  Mitchell,  50  Tex.  212  (1878) ;  Hubbard  v.  Wil- 
liamson, 4  Ired.  266  (1844)  ;   Scionneaux  v.  VVagnespack,  32  La.  An.  283 


344  TRANSFER  BY  INDORSEMENT. 

This  is  true  as  to  the  indorser  and  all  prior  parties,  although 
it  is  afterward  indorsed  in  full  by  a  subsequent  holder.^ 
Such  subsequent  special  indorsement  does  not  in  any  way 
affect  or  limit  the  liability  of  the  indorser  in  blank.**  But 
by  the  California  Code  special  indorsements  are  forbidden 
after  an  indorsement  in  blank.'*  Where  such  special  indorse- 
ment follows  a  general  indorsement,  it  restricts  the  liability 
of  the  special  indorser  to  those  who  hold  under  the  indorse- 
ment of  his  indorsee.*  But  the  bill  which  is  once  indorsed 
in  blank,  remains,  as  to  prior  parties,  transferable  by  deliv- 
ery.* And  after  a  blank  indorsement  further  indorsement 
is  unnecessary,*  but  is,  of  course,  permissible.^  A  blank 
indorsement  may  follow  a  special  one  and  the  instrument 
then  becomes  transferable  by  delivery.® 

§  706.  Holder  may  Sue. — A  blank  indorsement  gives  the 
transferee  and  every  subsequent  holder  the  right  to  sue  in 
his  own  name.*    And  this  is  true  even  of  remote  holders 

(1880).  This  is  true  although  the  bill  be  stolen  and  the  innocent  holder's 
title  derived  through  the  thief,  Peacock  v,  Rhodes,  snpra;  or  though  it  be 
indorsed  in  blank  to  an  agent  for  sale  and  pledged  by  him  in  fraud  of  his 
principal,  Morris  v.  Preston,  93  111.  215  (1879).  And  a  subsequent  re-assign- 
ment of  the  note  and  its  transfer  by  delivery  to  another  will  not  change  the 
character  of  the  blank  indorsement,  Curtis  v.  Sprague,  supra. 

» Byles  152 ;  Chitty  260 ;  1  Daniel  621 ;  Smith  v.  Clarke,  Peake  225 ;  Walker 
V,  Macdonald,  2  Exch.  527;  Habersham  v,  Lehman,  63  Ga.  880  (1879). 

•2  Parsons  26;  Story  on  Bills  {  207. 

^California  (1880  1  Hitt.  Codes  i  8114) ;  Dakota  (1877  Rev.  Codes  472 
i  1842) ;  Utah  (1882  L.  c.  41  i  22). 

*  Byles  152;  Story  on  Bills  {  208. 

*Chitty  260;  Smith  v.  Clarke,  Peake  225;  McDonald  v.  Bailey,  14  Me.  101 
(1836) ;  Murrell  v.  Marshall,  60  111.  289  (1871). 

•Hunt  V.  Stone,  19  La.  An.  526  (1867) ;  Lacbance  v.  Loeblein,  15  Mo.  App. 
460  (1884) ;  Banks  v.  Eastin,  3  Mart.  (n.  s.)  291  (La.  1825).  And  it  need  not 
be  averred  in  the  declaration  if  such  indorsement  has  been  made.  Story  on 
Prom.  Notes  i  132. 

» Story  on  Bills  {  208;  Melton  t;.  Gibson,  97  Ind.  158  (1884) ;  Indiana  (R.  S. 
1881  i  5501). 

•Story  on  Prom.  Notes  {  139. 

•Chitty  262;  Chewning  v.  Gatewood,  5  How.  552  (Miss.  1841);  McHenry 
V.  Ridgely,  3  III.  309  (1840) ;  Burnap  v.  Cook,  32  lb.  168  (1863) ;  Griffon  v. 
Jacobs,  2  Miller  192  (La.  1830) ;  Bowers  v.  Trevor,  5  Blackf.  24  (1838) ;  Rich 
V.  Starbuck,  51  Ind.  87  (1875);  Habersham  v.  Lehman,  63  Ga.  380  (1879). 
So,  a  blank  indorsement  for  collection  to  an  agent,  who  afterward  pays  the 
amount  of  the  note  to  his  principal,  will  enable  him  to  sue  on  it  in  his  own 
name,  Coy  v,  Stiner,  53  Mich.  42  (1884). 
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acquiring  the  bill  after  its  maturity.*  A  remote  holder  under 
a  blank  indorsement  may  sue  on  the  instrument  as  the  im- 
mediate indorsee.*  So,  several  holders  after  a  blank  indorse- 
ment may  all  sue  without  proof  of  any  partnership  existing 
between  them.'  In  like  manner,  an  agent  receiving  a  note 
for  collection  by  delivery  after  maturity  under  a  blank 
indorsement  may  bring  suit  in  his  own  name.* 

The  holder  may  treat  such  an  indorsement  either  as  a 
transfer  to  himself  or  as  a  power  to  him  as  agent  to  collect 
payment.^  And  in  the  absence  of  other  defense  it  is  un- 
necessary to  inquire  whether  such  holder  is  the  beneficial 
owner .•  The  blank  indorsement  of  a  bill  or  note  to  an  agent 
is  a  power  to  transfer,  and  a  bona  fide  purchaser  from  such 
agent  will  be  protected  against  any  claim  of  the  principal;^ 
and  may  hold  the  instrument  against  him,  whether  he  pur- 
<;ha8ed  it  before  or  after  its  maturity .* 

§  707.  Blank  Indorsement  Transfers  Title. — A  blank  in- 
<lorsement  is  a  transfer  of  the  title  as  well  as  a  power  to 
transfer  it.*    At  common  law  it  has  been  said  that  a  blank 

^Williams  v.  Matthews,  3  Cow.  252  (1824).  And  such  indorsement  inures 
to  the  benefit  of  a  bona  fide  holder  after  suit  brought,  Lomax  v.  White,  83 
Ind.  430  (1882). 

'Emerson  v.  Cutts,  12  Mass.  78  (1815);  and  need  not  trace  his  title  from 
such  indorser,  Little  v.  O'Brien,  9  Mass.  422  (1812) ;  or  show  in  what  capac- 
ity he  holds  the  note,  Mauran  v.  Lamb,  7  Cow.  174  (1827). 

•Byles  151;  Chitty  262,  275;  Ord  v.  Portal,  3  Campb.  239;  Rordasus  «. 
Leach,  1  SStark.  416.  This  is  true  although  the  original  holders  under  the 
blank  indoraement  were  partners  and  the  plaintiffs  are  the  surviving  part- 
ners, Attwood  V.  Rattenbury,  6  Moore  579;  m  which  case  it  is  not  necessary 
to  describe  themselves  as  such,  lb. 

*  Little  t;.  O'Brien.  9  Mass.  423  (1812). 

^Rees  V,  Conocheague  Bank,  5  Rand.  326  (1827).  And  such  indorsement 
will  vest  title  in  the  indorsee,  though  not  filled  up  before  judgment,  lb, 
A  suit  in  his  own  name  is  prima  facie  evidence  of  an  absolute  transfer, 
Richardson  v.  Lincoln,  5  Mete.  201  (1842).  If,  on  the  other  hand,  he  sues 
in  the  indorser's  name  he  manifests  his  intention  to  treat  it  as  a  mere 
agency,  Clark  v.  Pigot,  12  Mod.  192. 

•Scionneaux  v.  Wagnespack,  32  La.  An.  283  (1880). 

^People  V.  Bank  of  Nbrth  America,  75  N.  Y.  547  (1879) ;  Murrell  v.  Jones, 
40  Miss.  565  (1866) ;  Palmer  v.  Marshall,  60  111.  289  (1871). 

•Connell  v.  Bliss,  52  Me.  476  (1864). 

•Brush  V.  Scribner,  11  Conn.  388  (1836);  Jacoby  v.  Ross,  12  Mo.  App.  577 
(18821 ;  McDonald  v.  Bailey,  14  Me.  101  (1836) ;  Cutting  v.  Conklin.  28  111. 
^506  (1862) ;  Bnrnap  v.  Cook,  32  III.  168  (1863) ;  Gaar  v.  Louisville  Bkg.  Co.. 
11  Bush.  180  (1874).  And  this  is  true  whether  the  note  indorsed  be  nego- 
tiable or  not,  Hastings  v.  McKinley,  1  E.  D.  Smith  273  (1871). 
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indorsement  is  an  incomplete  authority  to  the  holder,  who 
may  complete  it,  and  make  himself  the  assignee  by  filling  it 
with  an  order  to  pay  to  himself.^  As  such  it  is  not  an  as- 
signment, but  convertible  into  one.*  It  is  now  held,  however,, 
that  such  blank  indorsement  is  prima  facie  a  complete  trans- 
fer, until  shown  to  be  a  mere  deposit  for  a  special  purpose.*^ 
Nor  is  it  necessary,  in  general,  to  an  action  by  the  holder, 
that  the  blank  indorsement  should  be  filled  up  by  him.*  And 
the  Maryland  code  provides  that  no  judgment  on  a  bill  or 
other  negotiable  instrument  shall  be  set  aside  for  want  of 
such  special  indorsement.^  A  blank  indorsement  of  a  bill 
or  note,  coupled  with  possession,  is  presumptive  evidence  of 
title  to  the  instrument*  This  is  true  likewise  of  a  certificate- 
of  deposit  indorsed  in  blank,  and  such  indorsement  carries 
prima  facie  the  power  to  pledge  the  certificate.^  Even  where 
the  drawer  is  in  possession  of  a  bill  with  the  blank  indorse- 
ment of  the  payee,  it  is  presumed,  as  against  the  acceptor,, 
that  the  bill  has  been  put  into  circulation  and  taken  up  and 
paid  by  the  drawer.® 

§  708.  Blank  May  be  Filled.— The  holder  of  a  bill  or  note 
may  make  the  blank  indorsement  a  special  one.*    And  such 

^Chitty  262;  More  v.  Manning,  1  Comyns  311;  Lucas  v.  Marsh,  Barnes- 
453.     So,  by  statute  in  Maryland  (1878  R.  C.  Art.  35). 

'Cope  V.  Daniel,  9  Dana  415  (1840). 

•Chitty  263;  1  Edwards  {  390;  Ex  parte  Twogood,  19  Ves.  229. 

*Moore  v.  Pendleton,  16  Ind.  481  (1861). 

^Maryland  (1878  Rev.  Code  296  {  8). 

•Palmer  v.  Nassau  Bank,  78  111.  380  (1875) ;  Roberts  v.  Haskell  20  lb,  59- 
(1858);  Gillham  v.  State  Bank,  3  lb.  245  (1840);  New  Orleans  Bkg.  Co.  v. 
Bailey,  18  La.  An.  676  (1866) ;  Hays  v.  Southgate,  10  Hun  511  (1877).  Even 
after  subsequent  transfer  by  delivery  and  re -assignment  to  the  plaintiff, 
Rol)erta  v.  H^iskell,  supra.  This  title  is,  however,  only  presumptive,  and 
may  be  overcome  by  evidence  that  the  legal  title  is  actually  in  another, 
Hays  v.  Hathorn,  74  N.  Y.  486  (1878),  reversing  Hays  v.  Southgate,  supra. 
And  it  seems  that  in  North  Carolina  this  presumption  follows  possession 
even  without  an  indorsement  of  the  paper,  Robertson  v.  Dunn,  87  N.  C.  191 
(1882). 

international  Bank  v.  German  Bank,  71  Mo.  183  (1879).  But  the  pledgee 
can  only  hold  the  instrument  against  the  indoraer  and  owner  to  the  extent 
of  the  balance  actually  due  him  and  secured  by  his  pledge,  lb, 

*Pilkington  r.  Wood,  10  Ind.  432  (1858). 

•Bylesl52;  Chitty  263;  1  Daniel  618;  1  Edwards  {  388;  2  Parsons  19;- 
Story  on  Bills  {  207 ;  Lovell  v.  Evertson,  11  Johns.  52  (1814) ;  Evans  v.  Gee^ 
11  Pet.  80  (1837) ;  Chesley  v.  Taylor,  3  Gill  251  (1845).    And  this  is  expressly 
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indorsement  then  becomes  a  contract  in  writing  signed  by 
the  indorser  within  the  meaning  of  the  statute  of  frauds.^ 

The  holder  under  a  blank  indorsement  may  fill  it  with  any 
consistent  contract.*  He  may  write  over  the  signature  an 
assignment  of  the  instrument.^  As  a  collecting  agent  he 
may  fill  it  with  a  receipt  of  payment*  And  in  the  case  of 
a  non-negotiable  note  he  may  write  an  absolute  promise  of 
payment.^  But  he  cannot  write  "  security  "  over  it,®  or  fill 
it  with  a  waiver  of  demand  or  of  notice  of  protest/  or  with 
a  guaranty;^  although  the  indorsement  was  made  '^as 
security."  • 

provided  by  statute  in  some  of  the  United  States,  CaJi/omia  (1880  Hitt. 
Codes  i  3111) ;  Dakota  aS77  R.  C.  472  i  1842) ;  Utah  (1882  L.  c.  41  I  22).  So, 
too.  English  Bills  of  Exch.  Act  1882  2  84.  And  an  indorsement  so  filled  up 
at  the  trial  will  not  be  a  variance,  although  declared  on  as  an  indorsement 
in  blank,  Norris  v.  Badger,  6  Cow.  449  (1826). 

*  Bernard  v.  Barry,  1  Greene  388  (Iowa  1848). 

n  Diiniel  618;  1  Edwards  i  390;  Story  on  Prom.  Notes  {  138;  Lambert  v. 
Onkes,  12  Mod.  244;  Lambert  v.  Pack,  1  Salk.  127;  Evans  v.  Gee,  11  Pet.  80 
(1837) ;  Moies  v.  Bird.  11  Mass.  4S6  (1814) ;  Hubbard  v.  Williamson,  4  Ired. 
2G6  (1844);  Maxwell  v,  Vansant,  46  III.  58  (1867);  Andrews  v.  Simms,  33 
Ark.  771  (1878). 

•Hunt  V.  Armstrong,  5  B.  Mon.  399  (1845) ;  Needhams  t;.  Page,  3  lb.  465 
(1843).  By  the  statute  of  Kentucky,  passed  in  1866  (Myer's  Supp.  741  J  2), 
''whenever  a  person  or  persons  shall  sign  his  or  their  name  in  blank  on  the 
back  of  a  promissory  note  without  being  the  payee  in  such  note  or  the 
assignee  thereof,  and  deliver  the  same,  such  signature  and  delivery  shall 
authorize  the  bona  ficle  holder  of  the  same  to  fill  up  the  same  with  words 
of  guaranty  to  himself  or  order."  This  statute  is,  however,  now  replaced 
by  the  later  .provision  (1881  G.  S.  2  14),  that  '*  every  person  who  shall  sign 
his  name  upon  the  back  of  a  promissory  note,  shall  be  deemed  and  treated 
as  an  assignor  as  to  the  party  holding  it,  unless,  in  writing,  a  different  pur- 
pose be  expressed,  or  the  note  can  be  legally  placed  on  the  footing  of  a  bill 
of  exchange." 

*  Clark  V.  Pigot,  1  Salk.  126;  S.  C,  12  Mod.  192. 

*Sweet2er  v,  French,  13  Mete.  262  (1847);  Wareham  Bank  v.  Lincoln,  3 
Allen  192  (1861) ;  Josselyn  v.  Ames,  3  Mass.  274  (1807).  But  not  a  guaranty, 
Josselyn  v.  Ames,  supra, 

'Robinson  v.  Reed,  46  Iowa  219  (1877). 

'Andrews  v.  Simms,  supra.  And  such  waiver,  written  by  a  second  in- 
dorser over  the  indorsements  of  himself  and  the  payee,  will  affect  only  his 
own  liability  as  indorser.  Central  Bank  v.  Davis,  19  Pick.  373  (1837). 

'Blatchford  v.  Milliken,  35  III.  434  (1864) ;  Dietrich  v.  Mitchell,  43  III.  40 
(1867);  Eccles  v.  Ballard,  2  McCord  3S8;  Seymour  t;.  Mickey,  15  Ohio  St. 
615  (1864) ;  Needhams  v.  Page,  3  B.  Mon.  465  (1843) ;  Clawson  v.  Gustin,  2 
South.  821  (1820);  Clouston  v.  Barbie  re,  4  Sneed  336  (1857);  unless  such 
WHS  the  agreement  between  the  parties  to  the  indorsement.  Leech  v.  Hill,  4 
Watts  448  (18i^);  or  unless  there  is  an  express  agreement  to  that  effect, 
Windheim  v.  Ohlendorf,  3  Bradw.  436  (1878). 

•Allen  V,  Coffil,  42  III.  293  (1866). 
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But  in  Iowa  the  statute  makes  a  blank  indorsement  equiv- 
alent to  a  guaranty.^  And  in  Illinois  a  blank  indorsement 
could  have  been  filled  formerly  with  an  assignment  and 
guaranty.*  So,  we  have  seen  that  an  indorsement  written 
on  blank  paper  may  be  filled  either  as  an  indorsement  or  as 
a  guaranty.*  And  where  a  note  is  payable  to  the  maker  and 
indorsed  by  him  in  blank,  a  power  to  pay  may  be  written 
over  his  signature.* 

For  a  statement  of  the  law  as  to  filling  up  irregular  in- 
dorsements made  by  a  stranger  to  the  paper  before  its  de- 
livery to  the  payee,  the  reader  is  referred  to  a  subsequent 
chapter  of  this  work. 

§  709.  Who  May  FiU  Blank— What  Name.— A  blank  in- 
dorsement may  be  filled  by  any  subsequent  holder,  however 
remote;*  or  it  may  be  filled  by  an  equitable  holder  in  pos- 
session of  the  paper.*  So,  the  administrator  of  a  deceased 
holder  may  fill  the  blank  indorsement.^  But  it  should  not 
be  filled  by  an  attorney  holding  the  instrument  merely  for 
collection.*  Such  an  indorsement,  however,  made  by  a  prin- 
cipal to  his  agent  and  filled  up  by  the  agent  with  his  own 
name,  will  be  good  against  all  persons  but  the  principal.' 

Filling  a  blank  indorsement  payable  to  a  remote  holder 
is  no  discharge  of  intervening  indorsements,  unless 'they  are 
struck  out.'^  Where  there  are  such  intermediate  indorsements 

^lowa  (1880  B.  C  {  2089). 

•Croakey  v.  Skinner,  44  III.  321  (1867). 

•Orrick  v,  Colston.  7  Gratt.  189  (1850). 

*Pace  V.  Wilmerding.  12  Bush  141  (1876) ;  Act  of  1866,  Myer's  Supp.  741 ; 
G.  S.  c.  22  1 13 ;  1881  G.  S.  251. 

*Lovell  V.  EverUon.  11  Johns.  52;  Lyons  v,  Ewings,  17  Wis.  63  (1863) ; 
Hunter  v.  Hempstead,  1  Mo.  67  (1821);  Bernard  v.  Barry,  1  Greene  388 
(Iowa  1845). 

•Moore  t;.  Maple,  25  111.  341  (1861). 

'Lucas  V.  Bryne,  35  Md.  485  (1871). 

•Child  V.  Eureka  Powder  Works,  44  N.  H.  354  (1862). 

•Story  on  Prom.  Notes  J  126. 

"1  Daniel  620;  Cole  v.  Cusbing,  8  Pick.  48  (1826);  Bank  of  British  North 
America  v.  Ellis,  2  Fed.  Rep.  44  (U.  S.  C.  C.  Oregon  1880).  'In  this  case  it 
was  suggested  by  Deady,  J.,  tbat  such  special  indorsement  was  *'not  written 
over  the  signature  of  the  first  indorser  exclusively,  and  under  the  circum- 
stances, may  be  regarded  as  made  with  reference  to  those  of  the  subsequent 
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following  an  indorsemenJ;  in  blank,  the  holder  may  fill  the 
blank  indorsement  and  make  title  directly  through  it  or 
through  one  or  more  of  the  intervening  indorsers/  The 
holder  of  a  bill  or  note  may  fill  the  blank  indorsement 
with  his  own  name.*  And  if  he  derives  his  authority  from 
a  separate  assignment  to  himself,  he  may  even  erase  the  in- 
dorsee's name  in  a  special  indorsement  for  collection  and 
insert  his  own.*  So,  one  partner  may  fill  his  own  name  in  a 
blank  indorsement  indorsed  for  his  own  firm  and  bring  suit 
on  it  in  his  own  name.*  In  like  manner  a  bank  cashier  may 
write  his  name  in  a  blank  indorsement  to  his  bank.^ 

§  710.  Effect  of  Filling  Indorsement — When  to  be  Filled. — 
When  a  blank  indorsement  is  made  special,  an  action  can  no 
longer  be  brought  on  the  instrument  in  the  indorser's  name, 
unless  such  indorsement  is  stricken  out.*  A  holder  may  fill 
the  blank  indorsement  under  which  he  holds,  with  a  special 
indorsement  to  a  third  person,  and  thus  avoid  both  liability 
and  risk  of  loss.^  And  such  indorsement  furnishes  a  pro- 
tection against  fraudulent  pledge  or  sale  of  the  paper.^ 

indorsers  as  well  as  that  of  the  former."  He  also  condemns  the  dictum  to 
the  contrary  in  2  Parsons  19.  And  it  has  been  held  as  a  consequence  of 
this  principle  that  if  the  maker  of  a  note  be  sued  by  a  holder,  who  has  filled 
specially  to  himself  an  early  indorsement  in  blank,  anv  intermediate  in- 
dorser,  paying  the  same  and  not  having  been  dist^harged  by  such  act,  may 
sue  the  maker  or  any  other  prior  party,  Cole  v.  Gushing,  supra, 

'The  indorsement  was  formerly  held  to  be  incomplete  as  a  transfer  until 
filled  up,  and  until  then  the  holder  might  sue  in  the  name  of  his  indorser, 
or  if  the  blank  indorsement  were  the  holder's  own,  he  might  sue  without 
regarding  it,  Kiersted  v.  Rogers,  6  Harr.  &  J.  282  (1824). 

'Byles  153;  Chitty  263;  Farwell  v.  Meyer,  36  111.  510  (1864);  Wilder  v.  De 
Wiilf,  24  lb.  190  (1860) ;  Williams  v.  Matthews,  3  Cow.  252  (1824) ;  Leland 
V.  Parriott.  85  Iowa  454  (1872);  Moore  v.  Pendleton,  16  Ind.  481  (1861); 
Skinner  v.  Church,  36  Iowa  91  (1872) ;  Condon  v.  Pearce,  43  Md.  83  (1875). 

•Morris  v.  Poillon,  50  Ala.  403  (1874).  But  such  act  will  amount  to  an 
alteration  and  defeat  the  holder's  recovery  in  the  absence  of  such  authority, 
Porter  v.  Cushman,  19  111.  572  (1858). 

•Lovell  V.  Everteon,  11  Johns.  52  (1814). 

•Fairfield  v,  Adams,  16  Pick.  381  (1835). 

•Byles  153;  Chitty  263;  Clark  v.  Pigot,  1  Salk.  126;  12  Mod.  193. 

'Byles  163;  Chitty  264;  Vincent  v.  Horlock,  1  Campb.  442.  So,  in  case 
of  subsequent  bankruptcy  of  the  transferor.  Ex  parte  Shuttleworth,  3  Ves. 
868.  Nor  is  such  transferor  an  indorser  who  can  take  up  the  bill  after  the 
acceptor's  bankruptcy  and  recover  against  the  estate  as  an  indorser,  JSar 
parte  Isbester,  1  Rose  20. 

•Chitty  264;  Treuttel  t;.  Barandon,  8  Taunt.  100. 
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It  is  not  too  late  to  fill  a  blank  indorsement  specially  at 
the  time  of  the  trial.^  And  it  has  been  held  that  the  holder 
must  fill  the  indorsement  then,  if  not  before.*  And  a  blank 
indorsement  may  even  be  filled  after  the  death  of  the  in- 
dorser.^ 

§  711.  Foreign  Statutes — Blank  Indorsement. — In  some 
foreign  States  blank  indorsements  are  expressly  forbidden;* 
while  others  do  not  permit  such  an  indorser  even  to  recover 
the  consideration  paid  by  him,*  In  other  countries,  however, 
such  indorsements  are  permitted,®  and  may  be  filled  and  made 
special  by  the  holder.^  In  Holland  a  blank  indorsement  is 
sufficient  to  transfer  title.®  In  some  countries  it  is  equivalent 
to  an  indorsement  to  the  order  of  the  holder ;'  and  in  others, 
only  if  signed  and  dated  by  the  indorser.^®  In  Portugal  a 
blank  indorsement  is  sufficient  if  dated."  And  in  Denmark, 
if  written  on  the  instrument  and  if  the  consideration  is  ex- 
pressed.**  And  in  the  latter  State  it  is  presumptive  evidence 

» Fairfield  v."  Adams,  16  Pick.  381  (1835) ;  Nelson  v,  Dubois,  13  Johns.  175 
(1816) ;  United  States  v.  Barker,  1  Paine  G.  C.  156  (1820) ;  Jackson  v.  Has- 
kell. 3  III.  565  (1840) ;  Snyder  v.  Hummel,  Pen.  38  (N.  J.  1806) ;  Riker  v. 
Corley,  lb,  911  (1811);  Hunt  v.  Armstrong,  5  B.  Mon.  399  (1845);  Mitchel 
V.  Mitchel,  11  Gill  &  J.  388  (1841);  Whiteford  v.  Burckmyer,  1  Gill  127 
(1843) ;  Cutting  v.  Conklin,  28  III.  506  (1862). 

*Snyder  v.  Hummel,  Pen.  38  (N.  J.  1806) ;  Riker  v.  Corley,  lb.  911  (1811). 
And  see  Johnson  v.  Martinus,  4  Halst.  144  (1827).  But  see  corUra,  Green- 
ough  v.  Smead,  3  Ohio  St.  416  (1854). 

»Garr  v.  Louisville  Bkg.  Co.,  11  Bush  180  (1874);  Mitchel  it.  Mitchel,  11 
Gill  &  J.  388  (1841) ;  Barnes  v.  Reynolds,  4  How.  114  (Miss.  1839). 

*Ouatemala  (1774  Ordinances  of  Bilbao  2  3) ;  Honduras  (same  as  Guate- 
mala). 

^Bolivia  (1834  Code  Com.  Art.  385) ;  Colombia  (1853  Code  Com.  Art.  428) ; 
Costa  Rica  (1853  Code  Com.  Art.  418) ;  Mexico  (1854  Code  Com.  Art.  364); 
Peni  (1853  Code  Com.  Art.  429) ;  Salvador  (1855  Code  Com.  Art.  425) ;  Spain 
(1829  Code  Com.  Art.  471). 

"^Austria  (1850  Exch.  Law  Art.  12);  Germany  (1848  Exch.  Law  Art.  12); 
Switzerland  (Exch.  Laws,  1859  Berne,  1863  Basle  i  11) ;  Uruguay  (1865  Code 
Com.  Art.  823).    So,  too,  British  Bills  of  Exch.  Act  1882  i  32. 

^Austria  (1850  Exch.  Law  Art.  13) ;  Germany  (1848  Exch.  Law  Art.  13) ; 
StvUzerland  (Exch.  Laws,  1859  Berne,  1863  Basle  i  12).  So,  British  Bills  of 
Exch.  Act  i  34. 

''Holland  (1838  Exch.  Law  Art.  136). 

^Argentine  Republic  (1862  Code  Com.  Art.  804) ;  Chili  (1865  Code  Com.  Art. 
661) ;  PoHugal  (1833  Code  Com.  Art.  356) ;  Uruguay  (1865  Code  Com.  Art.  823). 

^""BrazU  (1850  Code  Com.  Art.  362). 

^^Portugal  (1833  Code  Com.  Art.  355). 

^^Denmark  (1825  Exch.  Law  {  12). 
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of  ownership  in  the  holder.'  In  Lower  Canada  such  indorse- 
ments are  sufficient,  as  at  common  law,  and  the  instrument 
is  there  transferable  by  delivery.*  And  in  Hungary  such 
indorser  is  estopped  from  denying  his  authority,  if  the  in- 
dorsement is  made  special  by  the  holder;*  but  such  indorse- 
ment is  a  mere  power  to  collect  the  bill  or  note.* 

Some  foreign  statutes  require  the  indorsee's  name  to  be  ex- 
pressed.' And  some  render  the  indorsement  void  without  it.® 
And  a  few  make  it  so  with  the  exception  of  blank  indorse- 
ments.^ Some  require  the  name  of  the  person  furnishing 
the  consideration  to  appear  also.*  At  least  in  special  indorse- 
ments.* 

§  712.  Foreign  Statutes — Signature — ^Forgery. — The  in- 
dorser's  signature,  although  naturally  implied,  is  especially 
required  by  statute  in  some  States,^^  either  by  the  indorser  in 

^Denmark  (1825  Exch.  Law  {  12). 

^Loicer  Canada  (1867  Civ.  Code  Art.  2286). 

'Hungary  (1861  Exch.  Law  §  35). 

^Hungary  (1861  Exch.  Law  J  34) ;  Russia  (1862  Exch.  Law  Art.  657). 

^Argentine  Republic  (1862  Code  Com.  Art.  803) ;  Belgium  (ia5l  Code  Napo- 
leon); Bo/ivia  (1834  Code  Com.  Art.  381);  Bra^i/ (1850  Code  Com.  Art.  361)? 
ChUi  (1865  Code  Com.  Art.  658) ;  Colombia  (1853  Code  Com.  Art.  424) ;  Coida 
Rica  (1853  Code  Com.  Art.  414);  Ecuador  (1829  Code  Com.,  h6  in  Spain); 
France  (1807  Code  Napoleon  Art.  137) ;  Greece  (1835  Code  Napoleon) ;  Guate- 
malfi  (1774  Ordinances  of  Bilbao  {  3) ;  Hayti  (1826  Code  Napoleon) ;  Holland 
(1838  Exch.  Law  Art.  134) ;  Honduras  (same  as  Guatemala) ;  Hungary  (1861 
Exch.  Law  {  30) ;  Italy  {1865  Code  Com.  Art.  223) ;  Mexico  (1854  Code  Com. 
Art.  360) ;  Nicaragua  (1869  Code  Com.  Art.  261) ;  Ptru  (1853  Code  Com.  Art. 
425) ;  Salvador  (1855  Code  Com.  Art.  421) ;  San  Domingo  (1829  Code  Nnpo- 
leon);  Spain  (1829  Code  Com.  Art.  467);  Switzerland  (Geneva,  Code 
Napoleon);  Turkey  (Code  Napoleon);  Venezuela  (1862  Code  Com.  Art.  34). 
So.  in  the  case  of  special  indorsement,  Portugal  (J833  Code  Com.  Art. 
355);  Russia  (1862  Exch.  Law.  Art.  559);  Uruguay  (1865  Code  Com.  Art. 
822). 

^Bolivia  (1834  Code  Com.  Art.  383) ;  Colombia  (1853  Code.  Com.  Art.  426) ; 
Costa  Rica  (1853  Code  Com.  Art.  416);  Ecuador  (1829  Code  Com.,  as  in 
Spain) ;  Mexico  (1854  Code  Com.  Art.  362) ;  Peru  (1853  Code  Com.  Art.  427) ; 
Salvador  (1855  Code  Com.  Art.  423) ;  Spain  (1829  Code  Com.  Art.  469). 

^Chili  (1865  Code  Com.  Art.  659). 

^Argentine  Republic  (1862  Code  Com.  Art.  803) ;  Bolivia  (1834  Code  Com. 
Art.  381);  Brazil  (1850  Code  Com.  Art.  361);  Chili  (1865  Code  Com.  Art. 
658) ;  Colombia  (1853  Code  Com.  Art.  424) ;  Costa  Riea  (1853  Code  Com.  Art. 
414) ;  Guatemala  (1774  Ordinances  of  Bilbao  i  3) ;  Holland  (1838  Exoh.  Law 
Art.  134) ;  Honduras  (same  as  Guatemala). 

^PoHugal  (1833  Code  Com.  Art.  355) ;  Uruguay  (1865  Code  Com.  Art.  822). 

^""GreaJL  Britain  (1882  Bills  of  Exch.  Act  J  23) ;  Venezuela  (1862  Code  Com. 
Art.  84). 
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person  or  by  his  attorney/  And  in  the  latter  case  it  is 
required  in  Mexico  that  the  indorser's  name  precede  that  of 
the  attorney.^  Some  States  require  the  indorser's  full  signa- 
ture.'* And  some  expressly  render  an  indorsement  void  if 
the  signature  is  wanting/  In  some  a  forged  indorsement  is 
void  except  between  the  immediate  indorsee  and  his  real 
indorser/  But  it  will  not  render  subsequent  indorsements 
void;®  nor  prior  iRdorsemeuts/ 

§  713.  Foreign  Statutes — ^Position — ^Date. — In  Portugal, 
an  indorsement  must  be  on  the  bill;®  in  Honduras,  on  the 
back  of  the  bill ;®  in  Holland,  on  the  bill  or  a  duplicate  ;^°  in 
Germany  and  Hungary,  on  the  back  of  the  bill  or  a  copy  of 
it;*^  or  in  Germany  on  an  allonge ;^^  in  Switzerland,  on  the- 
bill  or  a  copy,  or  on  an  allonge}'^  In  Russia,  it  may  be  partly 
on  an  allonge  and  partly  on  the  bill.^*    In  Hungary,  it  may 

^Bolivia  (1&34  Code  Com.  Art.  381) ;  Chili  (1865  Code  Com.  Art.  658) ;  Co- 
lombia (1853  Code  Com.  Art.  424);  Cdsta  Rica  (1853  Code  Com.  Art.  414); 
Eciuidor  (1829  Code  Com.  as  in  Spiiin) ;  Holland  (18:^8  Exch.  Law  Art.  134) ; 
Hungary  (imi  Exch.  Law  i  30) ;  Mexico  (1854  Code  Corn.  Art.  360) ;  Nicara- 
gua (1S69  Code  Com.  Art.  261);  Peru  (1853  Code  Com.  Art.  425);  Russia 
(1862  Exch.  Law  Art.  558) ;  Salvador  (\Soo  Code  Com.  Art.  421) ;  Spain  (1829^ 
Code  Com.  Art.  467) ;  Switzerland  (Exch.  Laws,  1859  Berne,  1863  Basle  {  11) ; 
Uruguay  (1865  Code  Com.  Art.  822). 

^Mexico  (1854  Code  Com.  Art.  860). 

^Guatemala  (1774  Ordinances  of  Bilbao  {  3) ;  Honduras  (same  as  Quate- 
mala). 

^Bolivia  (1834  Code  Com.  Art.  383) ;  ChUi  (1865  Code  Com.  Art.  659) ;  Co- 
lombia (1853  Code  Com.  Art.  426);  Costa  Rica  (ia53  Code  Com.  Art.  416); 
Ecuador  (1829  Code  Com.  as  in  Spain) ;  Mexico  (1854  Code  Com.  Art.  362) ; 
Peru  (1853  Code  Com.  Art.  427) ;  Salvador  (1855  Code  Com.  Art.  423) ;  Spain 
(1829  Code  Com.  Art.  469). 

^Argentine  Republic  (1862  Code  Com.  Art.  806) ;  Uruguay  (1865  Code  Com. 
Art.  825). 

•BrazU  (1850  Code  Com.  Art.  363);  Holland  (1838  Exch.  Law  Art.  137); 
Portugal  (1833  Code  Com.  Art.  358) ;  Russia  (1862  Exch.  Law  Art.  567). 

Wruguay  (1865  Code  Com.  Art.  825). 

^Portugal  (1833  Code  Com.  Art.  355). 

^Guatemala  (1774  Ordinances  of  Bilbao  2  3) ;  Honduras  (same  as  Guate- 
mala). 

^^Hoiland  (1838  Exch.  Law  Art.  134). 

^^Auslria  (1850  Exch.  Law  Art.  11);  Brazil  (1850  Code  Com.  Art.  361); 
ChUi  (1865  Code  Com.  Art.  656) ;  Denmark  (1825  Exch.  Law  {  17) ;  Qemusfijt 
(1848  Exch.  Law  Art.  11) ;  Hungary  (1861  Exch.  Law  {  28). 

^*Austria  (1850  Exch.  Law  Art.  11);  Germany  (1848  Exch.  Law.  Art  11). 
So,  British  Bills  of  Exch.  Acf  1882  J  32. 

^^SwUzerldnd  (Exch.  Laws,  1859  Berne,  1863  Basle  {  11). 

^'Rusna  (1862  Exch.  Law  Art.  556). 
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be  on  an  allonge  only  if  it  is  mentioned  in  the  original  bill 
and  attached  by  seal  to  it.^ 

Foreign  indorsements  are  usually  dated,  and  this  is  re- 
quired by  many  statutes,  as  to  bills;*  and  by  some  as  to 
promissory  notes."  In  others  it  is  required  for  special 
indorsements/  And  in  others  the  omission  of  the  date 
renders  the  indorsement  a  mere  power  for  collection/  In 
Russia,  if  the  date  is  omitted,  it  may  be  proved  by  parol/ 
In  Italy,  the  word  "  data,"  referring  to  the  next  preceding 
date,  is  suflScient/ 

Ante-dating  is  prohibited  by  many  statutes/  And  in 
some  the  party  who  ante-dates  an  indorsement  is  liable  for 
damages,  and  for  forgery  if  the  act  is  fraudulent/ 

^Hungary  (1861  Exch.  Law  {  46). 

^Argentine  Republic  (1862  Code  Com.  Art.  803) ;  Belgium  (1851  Code  Napo- 
leon) ;  Bolivia  (1834  Code  Com.  Art.  881) ;  Brazil  (1850  Code  Com.  Art.  361) ; 
Chili  (1865  Code  Com.  Art.  658) ;  Colombia  (1853  Code  Com.  Art.  424) ;  Costa 
Rica  (1853  Code  Com.  Art.  414);  Ecuador  (1829  Code  Com.  as  in  Spain); 
France  (1807  Code  Napoleon  Art.  137) ;  Greece  (1835  Code  Napoleon) ;  Hayti 
(1826  Code  Napoleon) ;  Holland  (1838  Exch.  Law  Art.  134) ;  Hungary  (1861 
Exch.  Law  i  3u) ;  Italy  (1865  Code  Com.  Art.  223) ;  Mexico  (1854  Code  Com. 
Art.  360) ;  Nicaragua  (1869  Code  Com.  Art.  261) ;  Peru  (1853  Code  Com.  Art. 
425) ;  Portugal  (1833  Code  Com.  Art.  355) ;  Salvadcyr  (1855  Code  Com.  Art. 
421) ;  San  Domingo  (1829  Code  Napoleon) ;  %im  (1829  Code  Com.  Art.  467) ; 
Switzerland  (Geneva,  Code  Napoleon);  Turkey  (Code  Napoleon);  Venezuela 
(1862  Code  Com.  Art.  34). 

*Guatemaia  (1774  Ordinances  of  Bilbao  i  3) ;  Honduras  (same  as  Guate- 
mala). 

*Russia  (1862  Exch.  Law  Art.  559) ;  Uruguay  (1865  Code  Com.  Art.  822). 

^Bolivia  (1834  Code  Com.  Art.  382) ;  Colombia  (1853  Code  Com.  Art.  425) ; 
Costa  Rica  (1853  Code  Com.  Art.  415) ;  Mexico  (1854  Code  Com.  Art.  361) ; 
Nicaragua  (1869  Code  Com.  Art.  261) ;  Peru  (1853  Code  Com.  Art.  426) ;  Sal- 
vador (1855  Code  Com.  Art.  422) ;  Spain  (1829  Code  Com.  Art.  468). 

*  Russia  (1862  Exch.  Law  Art.  560). 

'Italy  (1865  Code  Com.  Art.  223). 

^Argentine  Republic  (1862  Code  Com.  Art.  810) ;  Belgium  (1851  Code  Napo- 
leon); Bolivia  (1834  Code  Com.  Art.  384);  Ecuador  (1829  Code  Com.  as  in 
Spain);  France  (1807  Code  Napoleon  Art.  139);  Greece  (1836  Code  Napo- 
leon); Hayti  (1826  Code  Napoleon);  Holland  (1838  Exch.  Law  Art.  138); 
Portugal  (1833  Code  Com.  Art.  359);  San  Domingo  (1829  Code  Napoleon) ; 
Spain  (1829  Code  Com.  Art.  663);  Svntzerland  (Geneva,  Code  Napoleon); 
Turkey  (Code  Napoleon). 

•Chili  (1865  Code  Com.  Art.  662);  Colombia  (1853  Code  Com.  Art.  427); 
Costa  Rica  (1858  Code  Com.  Art.  417);  Ecuador  (1829  Code  Com.  as  m 
Spain) ;  Mexico  (1854  Code  Com.  Art.  363) ;  Nicaragua  (1869  Code  Com.  Art. 
262) ;  Peru  (1853  Code  Com.  Art.  428) ;  PortugaX  (1833  Code  Com.  Art.  359) ; 
Rusxia  (1862  Exch.  Law  Art.  663);  Salvador  (1855  Code  Com.  Art.  424); 
Spain  (1829  Code  Com.  Art.  470). 

VOL.  n.  X 
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§  714.  Foreign  Statutes — Consideration — Additions — In- 
formality.— Many  foreign  statutes  require  the  consideration 
of  an  indorsement  to  be  expressed  in  it.^  And  some  require 
both  the  consideration  and  its  nature  to  be  expressed.* 
"Value  as  above,"  referring  to  the  preceding  consideration, 
is  sufficient  in  Italy .^  When  the  consideration  is  omitted, 
Spanish  statutes  reduce  the  indorsement  to  a  mere  power  to 
collect  ;*  or  make  it  a  transfer  subject  to  equitable  defenses.* 
Some  States  require  the  consideration  to  be  expressed  in  the 
case  of  special  indorsements.'  And  some  imply  a  considera- 
tion in  blank  indorsements;^  at  least  if  the  indorsement  is 
dated  by  the  indorser.® 

Any  addition  to  the  indorsement  avoids  it,'  or  is  itself 
void;^°  or  binds  only  parties  and  subsequent  holders." 

If  an  indorsement  is  informal,  the  holder  may  still  sue  on 
it  in  the  case  of  a  foreign  indorsement,  by  some  foreign 

^Belgium  (1851  Code  Napoleon);  France  (1807  Code  Napoleon);  Greece 
(1835  Code  Napoleon) ;  Hayti  (1826  Code  Napoleon) ;  Holland  (1838  Exch. 
Law  Art.  134);  San  Domingo  (1829  Code  Napoleon);  Switzerland  (Geneva, 
Code  Napoleon) ;  Turkf^  (Code  Napoleon) ;  Uruguay  (1865  Code  Com.  Art. 
822) ;  Venezuela  (1862  Code  Com.  Art.  34). 

^Argentine  Republic  (1862  Code  Com.  Art.  803);  Bolivia  (1834  Code  Com. 
Art.  381);  Brazil  (1850  Code  Com.  Art.  361);  Chili  (1865  Code  Com.  Art. 
658) ;  Colombia  (1853  Code  Com.  Art.  424) ;  Costa  Rica  (1853  Code  Com.  Art. 
414);  JSbwarfor  ( 1 829  Code  Com.  as  in  Spain);  Italy  (1865  Code  Com.  Art. 
223) ;  Mexico  (1854  Code  Com.  Art.  360) ;  Nicaragua  (1869  Code  Com.  Art. 
261) ;  Peru  (1853  Code  Com.  Art.  425) ;  Salvador  (1855  Code  Com.  Art.  421) ; 
Spain  (1829  Code  Com.  Art.  467). 

»/to/y  (1865  Code  Com.  Art.  223). 

^Bolivia  (iaS4  Code  Com.  Art.  382);  Brazil  (1850  Code  Com.  Art.  361); 
Chili  (1865  Code  Com.  Art.  660) ;  Colombia  (1853  Code  Com.  Art.  425) ;  Co^a 
Rica  (1853  Code  Com.  Art.  415) ;  Ecuador  (1829  Code  Com.  as  in  Spain) ; 
Mexico  (1854  Code  Com.  Art.  361) ;  Nicaragua  (1869  Code  Com.  Art.  261) ; 
Peru  (1853  Code  Com.  Art.  426) ;  Salvador  (1855  Code  Com.  Art.  422) ;  Spain 
(1829  Code  Com.  Art.  468). 

^Chili  (1865  Code  Com.  Art.  660). 

^Denmark  (1825  Exch.  Law  {  12);  PoHugal  (1833  Code  Com.  Art.  855); 
Russia  (1862  Exch.  Law  Art.  559). 

^Argentine  Republic  (1862  Code  Com.  Art.  804) ;  Chili  (1865  Code  Com.  Art. 
661);  Holland  (1838  Exch.  Law  Art.  136);  Portugal  (1838  Code  Com.  Art. 
i:56) ;  Uruguay  (1865  Code  Com.  Art.  823). 

^Brazil  (1850  Code  Com.  Art.  362). 

^Brazil  (1850  Code  Com.  Art.  361). 
"CMi  (1865  Code  Com.  Art.  661). 
"CAtVi  (1865  Code  Com.  Art.  665). 
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statutes.^  While  a  domestic  indorsement,  if  informal,  is 
equivalent  to  a  power  to  collect;*  or  if  informal  and  to 
order,  to  a  power  to  collect  and  transfer,*  or  to  transfer 
alone.*  And  in  Venezuela  all  informal  indorsements  are 
mere  powers  to  collect,  unless  an  actual  transfer  is  proved.* 

^ Argentine  Rppvblic  (1862  Code  Com.  Art.  805);  Portugal  (1833  Code  Com. 
Art.  357) ;  Uruguay  (1865  Code  Com.  Art.  824). 

^ArgnUine  Republic  (1862  Code  Com.  Art.  805) ;  France  (1807  Code  Napo- 
leon Art.  138) ;  Italy  (1865  Code  Com.  Art.  224) ;  PoHugal  (1883  Code  Com. 
Art.  357) ;  Urugxbay  (1865  Code  Com.  Art.  824). 

^Holland  (1838  Exch.  Law  Art.  135). 

*Porttigal  (1838  Code  Com.  Art.  357) ;  Uruguay  (1865  Code  Com.  Art  824). 

*  Venezuela  (1862  Code  Com.  Art.  86). 
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ni,    MODIFIED   INDORSEMENT. 

715.  Striking  Out  Indorsement. 

716.  Intermediate  Indorsement. 

717.  Revocation — Possession  by  Indorser. 

718.  Alteration— Pleading. 

719.  Re-indorsement. 

720.  Indorsement  "  Without  Recourse." 

721.  Similar  Expressions. 

722.  Effect  on  BoTia  Fides — Negotiability. 

723.  With  Waiver— Condition. 

724.  Restrictive  Indorsement. 

725.  To  A.  Only— For  Use  of  A.,  &c. 

726.  "  For  Collection." 

727.  Effect. 

728.  Foreign  Statutes. 

§  715.  Striking  Out  Indorsements. — The  holder  of  com- 
mercial paper  is  not  obliged  to  make  his  title  through  all 
the  indorsements,  but  can  strike  out  such  as  are  not  neces- 
sary to  his  title.^  An  indorsement  may  be  struck  out  by  an 
equitable  owner.*  And  if  an  indorsement  to  a  cashier  is 
intended  for  the  bank,  the  bank  may  strike  out  the  cashier's 
name  in  the  special  indorsement  and  insert  its  own.*  So, 
the  rightful  owner  of  a  note,  under  a  separate  assignment 
to  him,  may  strike  out  of  a  special  indorsement  made  by  the 
payee  for  the  purpose  of  collection  the  name  of  the  special 
indorsee  and  insert  his  own.*  But  where  a  bill  has  a  re- 
strictive indorsement  "for  collection  for  my  account,"  the 
holder  cannot  strike  it  out  without  discharging  the  drawer 
by  the  alteration.*  Moreover  a  thief  has  no  authority  to 
strike  out  an  indorsement,  and  such  act  on  his  part  is  void, 
even  if  the  instrument  afterward  come  into  the  hands  of  a 
bona  fide  holder  for  value.® 

^  716.  Intermediate  Indorsements  Struck  Out. — Where  the 
first  of  several  indorsements  is  in  blank,  a  holder  by  delivery 

*In  Lower  Canada  (1867  Civ.  Code,  Art.  2289),  he  can  only  strike  out  in- 
dorsements which  are  preceded  by  a  blank  indorsement. 

•Moore  v.  Maple,  25  111.  341  (1861). 

•Union  Bank  v.  Carr,  2  Humph.  345  (1841). 

♦Morris  v.  Poillon,  50  Ala.  403  (1874). 

•Mechanics'  Bank  v.  Valley  Pkg.  Co.,  4  Mo.  App.  210  (1877>. 

•Colson  V.  Arnot,  57  N.  Y.  253  (1874). 
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may  strike  out  all  intervening  indorsements,  whether  general 
or  special,  and  recover  against  the  payee  under  the  blawk 
indorsement.^  But  w^here  the  holder  has  stricken  out  an 
indorsement,  he  cannot  avail  himself  of  the  indorser's  title.^ 
If  the  indorser  of  a  bill  or  note  afterward  becomes  the  holder 
of  it,  he  may  strike  out  all  intervening  indorsements,  whether 
special  or  not.'*  So,  after  indorsing  a  note  specially  for  col- 
lection, he  may  strike  out  his  own  indorsement  for  the  pur- 
pose of  bringing  suit  against  the  acceptor.* 

If  an  indorsement  is  stricken  out  by  the  holder  intention- 
ally, it  of  course  discharges  the  indorser  who  made  it;*  but 
not  so  if  struck  out  by  mistake.®  But  one  who  erases  an 
indorsement  must  avoid  injuring  the  security  by  giving  it  a 
suspicious  appearance,  and  any  erasure,  especially  if  the  bill 
or  note  is  payable  on  demand,  should  be  inquired  into  by 
purchasers  of  the  instrument.^  If  the  action  is  brought  by 
the  payee  and  he  is  in  possession  of  the  paper,  the  erasure 
may  be  presumed  to  have  been  properly  made.®  Thus,  it  is 
no  ground  of  suspicion  that  the  holder's  own  indorsement  is 
struck  out.* 

§  717.  Possession  by  Indorser — ^Revocation. — An  indorse- 
ment once  complete  by  delivery  is  irrevocable.  But  until 
delivery  to  a  bona  fide  holder,  it  is  revocable.^^  If  the  bill 
is  in  the  payee's  possession,  his  blank  indorsement  is  no  evi- 
dence of  a  transfer  by  him.^^    And  on  regaining  possession 

»Chitty  264;    Smith  r.  Clarke,  Peake  225;  1  Esp.  180;  Anonymous,  12 
Mod.  345;  Critchlow  v.  Parry,  2  Campb.  182. 

*  Byles  167 ;  Bartlett  v.  Benson,  15  L.  J.  Excb.  23 ;  S.  C,  3  D.  &  L.  274 ;  14 
M.  <fe  W.  733. 

»2  Parsons  30;  Watervliet  Bank  v.  White.  1  Denio  608  (1845);  Gordon  v. 
Nelson,  16  La.  321  (1840) ;  Huie  r.  Bailey,  16.  213  (1840). 

♦Nevins  v.  DeGrand,  15  Mass.  436  (1819). 

'Byles  156;  2  Parsons  30;  Fairclough  v.  Pavia,  9  Exch.  690. 

•Byles  156;  Chitty  278;  2  Parsons  29;  Wilkinson  v,  Johnson,  3  B.  <&  C. 
428;  S.  C,  5  D.  &  R.  403. 

'Chitty  278;  Gascoigne  v.  Smith,  McClel.  &  Y.  338. 

'Goddard  v.  Cunningham,  6  Clarke  400  (Iowa  1858). 

•Bank  of  Montreal  v,  Denar,  6  Bradw.  294  (1880). 

^•Chitty  278;  Dogan  v.  Dubois,  2  Rich.  Eq.  85  (1844).    So,  Bills  of  Exch. 
Act  1882  2  21.    And  this  is  true  of  an  acceptance,  Cox  v.  Troy,  5  B.  <fe  Aid.  474. 

"  Williams  v.  Smith,  21  Mo.  419  (ia5r>) ;   Beeson  v.  Lippman,  52  Ala.  276 
(1875) ;  Best  v.  Nokomis  Nat.  Bank,  76  111.  608  (1875). 
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of  the  instrument  he  may  strike  out  his  indorsement,  as  we 
have  seen/  whether  it  is  a  blank  indorsement,*  or  special.^ 

And  one  who  indorses  a  note  or.  bill  to  an  agent  for  col- 
lection may  take  it  up  after  protest  and  strike  out  his 
indorsement  and  bring  suit  upon  it.*  Such  indorsement  for 
collection  is  not  a  transfer  of  the  title  and  will  not  prevent 
a  recovery  by  the  owner/  In  like  manner,  an  indorsement 
by  way  of  pledge  as  collateral,  may  be  struck  out  by  the 
holder  on  resuming  his  securities.* 

And  a  holder  striking  out  his  own  blank  indorsement  need 
not  show  any  retransfer  of  the  instrument  to  himself.^  The 
payee's  possession  of  a  bill  or  note  is  prima  facie  evidence 
of  title  in  him,  notwithstanding  his  own  indorsement  is 
erased;^  and  even,  it  has  been  held,  notwithstanding  his 
own   special    indorsement  uncanceled.*     The   holder   may 

*Low  17.  Copestake,  3  C.  &  P.  300;  Richards  v.  Darst.  51  111.  140  (1869) ; 
Williams  v.  Potter,  72  Ind.  354  f  1880) ;  Pilmer  v.  Branch  Bank,  19  Iowa  112 
(1865) ;  Merz  v.  Kaiser,  20  La.  An.  377  (1868). 

« Parks  v.  Brown,  16  III.  454  (1855) ;  Bowles  tf.  Wright,  34  Miss.  409  (1857). 

•1  Edwards  }  394;  United  States  v.  Barker,  Paine  C.  C.  156  (1820).  So, 
too,  the  obligee's  indorsement  on  a  non-negotiable  bond,  Dean  v.  Warnock, 
98  Penna.  St.  565  (1881). 

*  Story  on  Bills  J  209;  Story  on  Prom.  Notes  {  126;  Dehers  v.  Harriot,  1 
Show.  163;  Chatauque  Co.  Bank  r.  Davis,  21  Wend.  584  (1839) ;  Reading  v. 
Beardsley,  41  Mich.  123  (1879);  Manhattan  Company  v.  Reynolds,  2  Hill 
140  (1841);  Wilherell  v.  Ela,  42  N.  H.  295  (1861).  And  such  indorsement 
may  be  struck  out  at  the  trial,  or  even  afterward  on  motion  at  bar  for  a  new 
trial,  Manhattan  Company  v.  Reynolds,  2  Hill  140  (1841),  although  the  con- 
trary was  held  in  Craig  v.  Brown,  Pet.  C.  C.  171  (1815).  So,  where  the  holder 
under  a  blank  indorsement  has  filled  it  specially  to  an  agent  merely  for  col- 
lection and  the  note  is  returned  to  him  after  dishonor,  he  may  strike  out 
the  special  indorsement  and  claim  a-gain  under  the  blank  indorsement, 
Bank  of  Utica  v.  Smith,  18  Johns.  230  (1820). 

*  Locke  V.  Leonard  Silk  Co.,  37  Mich.  479  (1877);  Morris  v.  Foreman,  1 
Dall.  193;  2  lb.  147;  Manhattan  Co.  v.  Reynolds,  2  Hill  140  (1841) ;  Dann  v. 
Norris,  24  Conn.  333  (1856).  But  see,  contra^  Bowie  v.  Duvall,  1  Gill.  &  J. 
175  (1829) ;  and  where  the  beneficial  interest  is  in  the  indorsee  and  the 
action  is  brought  for  his  use,  Kyle  v,  Thompson,  3  III.  432  (1840) ;  Johnson 
V.  English,  1  Stew.  169  (Ala.  1827). 

•McLemore  v.  Hawkins,  46  Miss.  715  (1872). 

^Chatauque  Co.  Bank  v.  Davis,  21  Wend.  584  (1839);  Merz  v.  Kaiser,  20 
La.  An.  377  (1868) ;  Bell  v,  Morehead,  3  A.  K.  Marsh.  158  (1820).  And  in 
such  case  the  holder  is  prima  facie  the  owner  of  the  bill,  Bell  v.  Morehead, 
supra, 

•Pilmer  v.  Branch  Bank,  19  Iowa  112  (1865);  Richards  v.  Darst,  51  111. 
140  (1869) ;  Williams  v.  Potter,  72  Ind.  354  (1880). 

•Dugan  V,  United  States,  3  Wheat.  172  (1818) ;  Mottram  v.  Mills,  1  Sandf. 
87  (1847) ;  Pitts  v.  Keyser,  1  Stew.  154  (Ala.  1827) ;  Page  v.  Lathrop,  20  Mo. 
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strike  out  a  special  indorsement  by  himself  without  showing 
that  it  was  made  for  collection  ;  ^  and  (as  in  the  case  of  his 
blank  indorsement)  without  showing  any  retransfer  to  him- 
self.^ 

He  may  even  at  the  trial  strike  out  his  own,*  or  a  subse- 
quent special  indorsement*  He  may,  as  we  have  seen,  make 
the  first  blank  indorsement  special  to  himself.'^  And  he  may 
do  this  without  striking  out  or  discharging  intervening 
indorsers.' 

§  718.  Alteration  of  Indorsement — Pleading. — But  this 
right  to  strike  out  indorsements  does  not  include,  in  general, 
the  right  to  alter  a  special  indorsement  by  striking  out  the 
name  of  the  special  indorser  and  inserting  the  holder's.^ 
And  such  an  act  will  amount  to  a  material  alteration  and 

689  (1855) ;  Brinklev  v.  Going,  Breese  288  (1830) ;  Hart  v,  Windle,  15  La.  O. 
S.  265  (1840).  And  notwithstanding  later  indorsements  also  uncanceled, 
Lonsdale  v.  Brown,  3  Wash.  404  (1818). 

*Dollfii8  v.  Frosch,  1  Denio  367  (1845),  as  well  as  other  later  indorsements. 
The  holder's  possession  is  prima  facie  evidence  of  his  title  to  such  note, 
Mendenhall  v.  Banks,  16  Ind.  284  (1861).  But  see,  contra,  Hart  v.  Windle, 
15  La.  O.  S.  265  (1840),  where  the  presumption  of  title  arising  from  posses- 
sion was  held  to  be  overcome  by  the  indorsement.  This,  however,  is  not 
now  the  rule  in  Louisiana,  Cooper  v.  Cooper,  14  La.  An.  675  (1859). 

'Chatauque  Co.  Bank  v.  Davis,  21  Wend.  584  (1839) ;  Habersham  v.  Leh- 
man, 63  Ga.  380  (1879);  Mourain  v.  Devall,  12  La.  93  (1838);  Cooper  v. 
Cooper,  14  La.  An,  675  (1859).  In  this  latter  case  the  special  indorser  had 
indorsed  it  in  blank  and  the  indorsement  to  him  appeared  to  have  been 
made  for  collection  merely.  But  without  this  circumstance  appearing, 
possession  by  the  payee  has  been  held  sufficient  evidence  of  title  notwith- 
standing such  indorsement  b}'  him,  Norris  v.  Badger,  6  Cow.  455  (1826); 
Piequet  v.  Curtis,  1  Sumn.  478  (1833) ;  Squier  v.  Stockton,  5  La.  An.  120 
(1850) ;  Wood  v.  Tyson,  13  lb.  104  (1858) ;  Dugan  v.  United  States,  3  Wheat. 
173  (1818),  especially  where  the  United  States  is  the  holder  of  the  bill.  In 
the  case,  however,  of  a  private  holder  suing  his  indorser  for  payment  of  the 
note  received  to  his  use,  it  was  said  by  Marshall,  C.  J.,  in  Welch  v,  Lindo, 
7  Cranch  163  (1812),  that  "the  mere  possession  of  a  note  which  he  had 
assigned  to  another  could  not,  while  that  assignment  remained,  be  evidence 
that  the  note  was  his  property." 

•Theed  «.  Lovell,  2  Stra.  1103;  Banks  v.  Brander,  13  La.  274  (1838). 

*Bullock  V.  Nally,  12  La.  619  (1838). 

*Ritchie  v.  Moore,  5  Munf.  388  (1817). 

•Cole  V.  Gushing,  8  Pick.  48  (1829).  And  any  such  indorser  paying  the 
bill  has  a  right  of  action  against  the  prior  parties  to  it,  /6. 

'Byles  156;  1  Daniel  619.  If,  however,  such  holder  shows  himself  to  be 
the  equitable  owner  of  the  paper,  it  seems  that  he  may  be  allowed  to  make 
such  change  in  the  indorsement.  Porter  v,  Cushman,  19  111.  572  (1858).  So, 
where  he  holds  a  separate  assignment  and  the  note  was  indorsed  specially 
for  the  mere  purpose  of  collection,  Morris  v.  Poillon,  50  Ala.  403  (1874). 
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discharge  the  special  indorser.^  If,  however,  the  holder  has 
made  a  prior  blank  iDdorsement  special  by  filling  it  for  the 
purpose  of  collection,  he  may  afterward  strike  out  the  name 
of  such  special  indorsee  and  insert  his  own.*  When  a  bill  is 
taken  up  for  the  honor  of  any  indorser,  this  in  effect  strikes 
out  the  indorsements  of  all  subsequent  indorsers  who  could 
look  to  such  first  indorser,  if  themselves  obliged  to  pay.' 

After  a  blank  indorsement  all  subsequent  indorsements 
may  be  omitted  in  plaintiff's  declaration  and  struck  out.* 
But  they  should  at  common  law  be  proved  or  struck  out.* 
Even  if  averred  unnecessarily,  they  should  be  proved.*  In 
an  action  against  a  remote  indorser,  when  intervening  in- 
dorsements are  struck  out,  the  declaration  may  aver  that 
the  defendant  indorsed  directly  to  the  plaintiff.^  But  the 
indorsements  through  which  the  defendant  derives  his  title 
and  to  which  he  looks  for  his  indemnity  cannot  be  struck 
out  without  discharging  him  ;^  unless  the  holder  has  special 
authority  for  striking  out  such  prior  indorsement.* 

§  719.  Re-indorsement. — One  who  obtains  possession  of 
a  bill  or  note  after  indorsing  it  is  restored  to  his  original 
position,  and  cannot,  of  course,  hold  intermediate  parties  who 
could  look  to  him  again.^®  On  the  other  hand,  he  need  not 
prove  the  intervening  title  to  himself,^^  but  is  prima  fade 

'Grimes  v.  Storrs,  25  Ind.  246  (1865). 

'Bank  of  Utica  v.  Smith,  18  Johns.  230  (1820). 

»Bank  of  United  States  v.  United  States,  2  How.  711  (1844). 

*Bank  of  America  v.  Senior,  11  R.  I.  376  (1876). 

^ Mayer  v.  Jadis,  1  M.  <&  Rob.  247.  And  it  seems  it  is  not  too  late  to  strike 
the  .indorsement  out  when  the  plaintiff  has  finished  his  case,  lb.  By  the 
recent  English  Procedure  Act  this  is,  however,  now  unnecessary,  Byles  156. 

•  Wynam  v.  Bend,  1  Campb.  175;  Bosanquet  v.  Anderson,  6  Esp.  43 ;  Sid- 
ford  V,  Chambers,  1  Stark.  326 ;  Woodruff  v.  Monroe,  33  Md.  146  (1870). 

'Byles  156;  Chaters  v.  Bell,  4  Esp.  210.  But  it  is  doubtful  whether  he 
could  in  such  case  afterward  rely  on  and  set  up,  in  his  replication,  facts 
arising  on  the  intervening  indorsements,  Bartlett  v.  Benson,  15  L.  J.  Exch. 
23;  S.  C,  14  M.  &  W.  733. 

« 1  Daniel  619 ;  1  Edwards  ?  394 ;  2  Parsons  30 ;  Story  on  Prom.  Notes  2  139. 

•Curry  v.  Bank  of  Mobile,  8  Port.  360  (1839). 

"Chittv276;  Byles  157;  Bishop  v.  Hay  ward,  4  T.  R.  470;  Britton  v.  Webb, 
2  B.  &  d  483 ;  S.  C,  3  D.  &  R.  650. 

"Naglee  v.  Lymiin,  14  Cal.  451  (1859) ;  Earbee  v.  Wolfe,  9  Porter  366  (1839). 
And  such  holder  requires  neither  re-indorsement  nor  receipt,  Dugan  v 
United  States,  8  Wlieur.  168  (1818). 
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entitled  to  recover,  notwithstanding  subsequent  special  in- 
dorsements not  receipted  or  re-indorsed.'  But  while  one 
who  repurchases  a  bill  cannot  hold  interveniqg  parties  who 
could  look,  to  his  first  indorsement,  he  may  hold  any  inter- 
vening indorser  who  has  no  such  recourse  against  him.*  And 
even  an  intervening  party  after  the  payee's  special  indorse- 
ment, where  such  party  was,  in  fact,  the  original  payee  of 
the  bill,  indorsing  it  again  and  returning  it  to  the  first  indorsee, 
has  been  held  liable  to  him  as  the  drawer  of  a  new  bill.* 

§  720.  Indorsement  "Without  Recourse." — An  indorser 
may  avoid  liability  for  the  solvency  of  prior  parties  by  in- 
dorsing a  bill  or  note  "  without  recourse  "  and  not  make  the 
transfer  less  complete  thereby.*  This  is  the  proper  manner 
of  indorsing  for  an  agent  to  adopt.*^  The  indorser's  liability 
in  such  case  is  the  same  as  that  of  one  who  transfers  a  note 
or  bill  by  delivery. 

In  such  indorsement  there  is  still  an  implied  warranty  of 
title,  e.  g.  for  a  stolen  United  States  treasury  note.*  So,  the 
validity  of  the  instrument  is  warranted  by  an  indorsement 
without  recourse,  e.  g.  that  it  was  not  made  for  an  illegal 
consideration,^  or  usurious,*  or  already  paid  ofi^  or  subject  to 

»Bond  V.  Storrs,  13  Conn.  412  (1840). 

"Byles  157;  2  Parsons  31;  Story  on  Prom.  Notes  J  479;  Wilders  v.  Stev- 
ens, 15  L.  J.  Exch.  108;  S.  C,  15  M.  &  W.  208;  Williams  v.  Clarke,  16  M.  <fc 
W.  834;  Smith  v.  Marsack,  18  L.  J.  C.  P.  65;  8.  C,  6  C.  B.  486;  Morris  v. 
Walker,  19  L.  J.  Q.  B.  400;  S.  C,  16  Q.  B.  589. 

•Penny  v.  Innes,  1  C.  M.  &  R.  439;  5  Tyrw.  107. 

*Byle8  154;  Chitty  277;  1  Daniel  697,  627;  1  Edwards  J  398;  Story  on 
Prom.  Notes  J  146;  Welch  v.  Lindo,  7  Cranch  159  (1812);  Waite  v,  Foster, 
S3  Me.  424  (1851) ;  Fitchburg  Bank  v.  Greenwood,  2  Allen  434  (1861) ;  Craft 
V.  Fleming,  46  Penna.  St.  140  (1863) ;  Rayne  v.  Ditto,  27  La.  An.  622  (1875). 
And  this  is  provided  for  by  statute  in  Ruma  (1862  Exch.  Law  Art.  568) ; 
SwUzerland  (Exch.  Laws,  1859  Berne,  1863  Basle,  2  137) ;  Great  BrUain  (1882 
Bills  of  Exch.  Act  J  16). 

*Goupy  V.  Harden,  7  Taunt.  160 ;  2  Marsh.  454 ;  Holt  342.  But  a  corpora- 
tion note  payable  to  its  agent  by  his  name  only  and  indorsed  by  him  as 
"A.  B^  agent,"  has  been  held  to  amount  to  a  personal  disclaimer  of  liability 
as  inxforser,  Mott  v.  Hicks,  1  Cowen  513  (1823).  For  other  cases  on  this 
subject  see  the  chapter  upon  execution  by  agents,  9upra. 

•Frazer  v.  D'Invilliers,  2  Penna.  St.  200  (1846). 

^Hannum  v.  Richardson,  48  Vt.  508  (1875). 

•Challis  V.  McCrum,  22  Kans.  157  (1879). 
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set-ofif.^  And  if  a  note  so  indorsed  is  avoided  by  the  maker 
for  fraud,  the  indorser  will  be  liable  for  the  consideratioa 
received  by  him.*  So,  there  is  in  such  indorsement  an 
implied  warrant  that  the  prior  signatures  are  genuine.* 

The  words  "  without  recourse,"  following  the  name  of  an 
indorser  A.,  and  preceding  the  name  of  an  indorser  B.,  may 
be  shown  by  A.  to  apply  to  his  indorsement,  even  against  a 
bona  fide  holder  who  supposed  it  to  apply  to  B.'s.* 

§  721.  Similar  Expressions. — If  an  order  is  indorsed  pay- 
able to  A.  "at  his  own  risk,"  the  indorser  will  not  be  liable  on 
it  as  such,  and  the  note  will  still  remain  negotiable.^  So,  an 
assignment  of  "  all  my  right  and  title,"  indorsed  on  a  note,. 
"  to  be  enjoyed  in  the  same  manner  as  may  have  been  by 
me,"  is  equivalent  to  an  indorsement  without  recourse.' 

But  where  one  who  is  a  stranger  to  the  instrument  indorsee 
it  and  adds  the  words  "  without  recourse,"  he  may  still  be- 
held liable  as  an  original  promisor.''  And  the  words  "  old 
firm  in  liquidation,"  added  to  a  partnership  indorsement, 
will  not  render  it  an  indorsement  without  recourse.*  But  an 
indorsement  may  be  made  in  special  cases  without  incurring: 
liability,  as  where  an  executor  indorses  as  such  to  the  testa- 
tor*s  widow,  under  a  special  agreement  on  her  part  releasing 
the  estate.*     But  a  secret  agreement  or  intention  that  the 

'Ticonic  Bank  v.  Smiley,  27  Me.  225  (1847).  But  in  Ober  v.  Goodridge,  2r 
Gratt.  878  (1876).  such  indorser  was  held  not  to  be  liable  for  the  prior  dis- 
charge of  an  earlier  indorser  for  insufficient  notice  of  protest,  the  intention 
and  meaning  of  the  indorsement  being  taken  in  this  case  from  a  contempo- 
raneous agreement  of  the  parties. 

» Watson  V.  Cheshire,  10  Iowa  202  (1865). 

•Dumont  v.  Williamson,  18  Ohio  St.  616  (1869);  Challia  v.  McCrum,  22 
Kans.  157  (1879). 

*Fitchburg  Bank  v.  Greenwood,  2  Allen  434  (1861). 

»Rice  V,  Stearns,  3  Mass.  225  (1807). 

•Hailey  v.  Falconer,  32  Ala.  536  (1858). 

'Childs  V.  Wyman,  44  Me.  433  (1857).  As  to  the  liability  of  such  indorsers, 
the  reader  is  referred  to  a  particular  discussion  of  the  subject  in  an  earlier 
chapter  of  this  work. 

"Fassin  v,  Hubbard,  55  N.  Y.  465  (1874),  it  being  held  that  such  words^ 
only  showed  that  the  indorsement  had  been  made  on  account  of  the  old 
firm. 

•Wade  V.  Wade,  86  Tex.  529  (1871). 


INDORSEMENT   WITH   WAIVER.  36S 

indorser  should  not  be  liable  cannot  be  shown  at  suit  of  a 
bona  fide  purchaser.^ 

§  722.  ''Without  Recourse" — ^Effect  on  Bona  Fides — Nego- 
tiability.— ^The  expression  "without  recourse,"  does  not  throw 
any  suspicion  on  the  paper,^  or  affect  the  bona  fide  character 
of  a  purchaser;'  although  it  may  be  evidence  that  value  was 
not  received  by  the  indorser.* 

Neither  will  such  addition  affect  the  negotiability  of  the 
instrument.*  And  it  will  not  render  an  indorser  liable  who 
was  not  otherwise  so,  e.  g.  a  subsequent  indorser  who  indorses 
the  note  without  consideration  for  the  purpose  of  enabling 
another  to  bring  an  action  on  it  against  the  maker.®  Where 
the  words  are  added  to  an  indorsement,  they  are  of  course 
material,  and  their  erasure  will  amount  to  a  material  altera* 
tion  discharging  the  indorser.^ 

Some  American  codes  make  special  provision  for  indorse- 
ments without  recourse;^  and  make  such  indorser  only  lia- 
ble as  one  who  transfers  without  indorsement,*  giving  the  in- 
dorsee in  such  case  the  same  rights  against  the  preceding 
indorser  as  though  he  took  the  instrument  immediately  from 
him.>« 

§  723.  Indorsement  With  Waiver — Condition. — An  indorser 
may  likewise  add  a  direction  to  return  the  instrument  with- 
out expense  or  protest,  by  such  words  as  "protest  waived,'' 
"  return  without  protest,"  &c."    So,  he  may  make  his  in- 

' Skinner  v.  Church,  36  Iowa  91  (1872) ;  Lewis  v.  Dunlap,  72  Mo.  174  (1880) ; 
Hill  V.  Shields,  81  N.  C.  250  (1879). 

*1  Daniel  627;  1  Edwards  i  398;  Stevenson  v,  O'Neal,  71  III.  314  (1874); 
Kelley  v,  Whitney,  46  Wis.  UO  (1878). 

•Borden  v.  Clark,  26  Mich.  410  (1873) ;  Russel  v.  Ball,  2  Johns.  50  (1806). 

*Richardson  v,  Lincoln,  6  Mete.  201  (1842). 

'Story  on  Bills  {  214;  Lomax  v.  Picot,  2  Rand.  260  (1824),  chUer. 

•Collier  v,  Mahan,  21  Ind.  110  (1863). 

'Kennion  v,  McRea,  7  Port.  175  (1838). 

"^Georgia  (1882  Code  2  2777) ;  C(dif<miia  (1880  1  Hitt.  Codes  2  811S-19)  ; 
Dakota  (1877  Rev.  Codes  472  J}  1846,  1847). 

^OaH/amia  (1880  1  Hitt.  Codes  H  8118,  8119) ;  Dakota  (1877  Rev.  Codes  473 
« 1846,  1847). 

'^Ocdifomia  (1880  1  Hitt  Codes  {  8120) ;  Dakota  (1877  Rev.  Codes  473  i  1848). 

"Chitty  270.    So,  British  Bills  of  Exch.  Act  1882  i  16. 
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dorsement  conditional,  in  which  case  the  drawee  can  only 
pay  on  the  happening  of  the  designated  event  ;^  and  when 
he  accepts  the  bill,  he  is  bound  by  the  condition.-  And  will 
be  liable  to  pay  the  payee  a  second  time,  if  he  pays  the 
indorsee  in  disregard  of  the  condition.^  But  if  the  condi- 
tion is  contained  in  an  indorsement  made  after  the  accept- 
ance and  maturity  of  the  paper,  and  has  been  violated  in  the 
indorsement,  the  acceptor  will  still  be  liable  to  the  indorsee.* 
So,  if  the  performance  of  the  condition  is  made  impossible 
by  act  of  law,  e.  g.  where  chattels  conditioned  to  be  first  sold 
were  taken  by  a  commission  in  bankruptcy.*^ 

Making  an  indorsement  conditional  does  not  affect  its 
negotiability,  but  carries  with  it  notice  of  the  condition 
expressed.®  A  condition  cannot  prohibit  further  transfer 
of  the  paper.^  And  a  condition  cannot  be  proved  by  parol 
evidence  against  a  bona  fide  purchaser  of  the  instrument.* 
But  one  whose  name  was  written  in  the  blank  left  for  the 
payee  will  be  subject  to  the  defense  that  the  indorsement 
was  an  accommodation  indorsement  on  condition  that  another 
name  should  be  coupled  with  it  as  joint  surety  and  that  the 
condition  was  broken.® 

§  724.  Restrictive  Indorsements. — An  indorser  may  restrict 
the  negotiability  of  a  bill  or  note  by  proper  words  to  that 
effect,  and  such  indorsements  have  been  known  to  mercan- 
tile usage  for  many  years.^®     The  indorser  may  thus  restrict 

^Byles  155;  Chitty  258;  1  Daniel  621;  1  Edwards  |  396;  2  Paraons  21  ; 
Story  on  Bills  2  217. 

'Chitty  268;  Story  on  Bills  J  217. 

•Byles  155;  1  Daniel  622;  1  Edwnrds  I  396;  Story  on  Bills  J  217;  Rohert- 
eon  V.  Kensington,  4  Taunt.  30;  Savjige  v.  Aldren,  2  Stark.  232.  But  the 
contrary  is  now  provided  by  statute  in  Great  Britain  (1882  Bills  of  £xch. 
Act  I  33). 

•Chitty  228;  Wright  v.  Hay,  2  Stark.  308. 

'Chilty  283;  Lancaster  ?;.  Harrison,  4  Moore  &  P.  561 ;  S.  C,  6  Bing.  726. 

"1  Daniel  621 ;  Story  on  Prom.  Notes  2  149;  Tappan  v.  Ely,  15  Wend.  362 
(1836). 

'Byles  155;  1  Daniel  622;  Soares  r.  Glyn,  14  L.  J.  Q.  B.  313. 

« Byles  155. 

»Awde  V.  Dixon,  6  Exch.  Sm  (1851). 

"Byles  159;  Snee  v.  Prescott,  1  Atk.  247;  Edie  v.  East  India  Co.,  2  Burr 
1227 ;  S.  C,  1  W.  Bl.  295. 
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the  payment  to  whom  he  pleases,*  or  may  stop  the  currency 
of  the  instrument  altogether.^  By  the  California  code  ex- 
press words  are  necessary  for  that  purpose.®  And  by  the 
Georgia  code  the  maker  of  a  note  must  do  so  by  express 
words  in  the  body  of  the  instrument*  Even  at  common 
law,  the  omission  of  the  words  "or  order"  in  an  indorse- 
ment will  not  restrain  the  negotiability  of  the  paper.*  All 
holders  subsequent  to  a  restrictive  indorsement  take  subject 
to  the  restriction,  although  it  follows  an  indorsement  in 
blank.®  And  a  blank  indorsement  may  itself  be  made  re- 
strictive by  writing  such  words  over  it;  and  this  is  frequently 
done  for  the  security  of  one  forwarding  the  instrument  by 
mail  or  otherwise.^ 

A  restrictive  indorsement  restrains  the  negotiability  of  a 
bill  or  'note.*  But  such  restriction  is  revocable  at  pleasure.* 
Thus,  the  negotiability  of  a  note  which  has  been  restrained 
by  the  payee  may  be  revived  by  subsequent  indorsement.^^ 
And  a  subsequent  indorsement  for  value  revokes  the  restric- 
tion in  an  earlier  indorsement  for  collection  only."  The 
restriction  may  be  for  the  purpose  of  expressing  a  trust,  as 
by  addition  of  some  word  of  a  trust  character  to  the  indors- 
ee's name,  carrying  with  it  notice  of  the  trust.^* 

'Chitty  266;  2  Parsons  21;  Story  on  Bills  |  210;  Edie  v.  Eaat  India  Co., 
aupra. 

'Chitty  266.  % 

^Cdlifornia  (1880  1  Hitt.  Codes  {  8115) ;  Dakota  (1877  R.  C.  472  {  1843). 

^Georgia  (1882  Code  i  2775). 

*Byle3  160;  1  Daniel  626;  More  v.  Manning,  Com.  311 ;  Aoheson  v.  Foun- 
Uin,  1  Stra.  557;  Leavitt  v.  Putnam,  3  N.  Y.  494  (1850),  reversing  1  Sandf. 
199.  So,  in  case  of  the  note  indorsed  heing  originally  payable  to  A.  or  or- 
der and  negotiable,  Hodges  v.  Adams,  19  Vt.  74  (1846). 

•Chitty  264;  Sigourney  v.  Lloyd,  8  B.  &  C.  622;  5  Bing.  625 ;  3  Younge  & 
J.  220. 

'Chitty  271. 

•Chitty  258;  1  Edwards  {  395;  1  Daniel  622. 

•Chitty  266;  1  Daniel  627;  1  Edwards  {  395. 

'•Holmes  v.  Hooper,  1  Bay  160  (1791). 

"Atkins  V.  Cobb.  56  Qa.  86  (1876). 

"Byles  159;  1  Etlwards  J  395.  So,  a  certificate  of  stock,  on  its  face  "  trans- 
ferable only  on  the  books  of  the  company  by  the  holders  thereof  in  person 
or  by  conveyance  in  writing  recorded  in  said  books,"  and  indorspd  **A.  B.^ 
trustee,"  Shaw  v.  Spencer,  100  M:u^.  38:2  (1S68).  This  trust,  as  regards  the 
Cfttuin  que  trwU  on\yy  may  bo  expresse*!  in  »i  I'ontempor.mo'Hi'*  roi-eipt  given 
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§  725.  Restrictiona — "  To  A.  Only  '* — "  For  Use,  Account, 
Credit  of  B." — ^The  following  are  instances  of  such  indorse- 
ment :  "  Pay  to  A.  B.  only ; "  «  *  *  *  to  A.  B.  for  my 
use ; "  "  *  *  *  for  my  account ; "  "  within  must  be  cred- 
ited to  A.  B."^  So,  an  indorsement  to  A.  "or  his  order 
only."*  So,  an  indorsement  "payable  to  A.  for  me"  is  no 
transfer  but  a  mere  power  to  collect.'*  So,  an  indorsement 
"  to  A.  or  order  for  my  use "  admits  any  defense  existing 
against  the  payee.*  The  indorsement  "  for  ray  use  "  trans- 
fers the  indorser's  rights  against  others,  but  does  not  render 
the  indorser  himself  liable.^  And  it  is  held  in  England  that 
an  indorsement  "  pay  to  my  use  "  cannot  be  so  filled  up  as 
to  pass  the  interest  of  the  indorser  in  the  bill.®  But  a  bill 
payable  to  A.  "  for  the  use  of  B."  vests  the  legal  title  in  A. 
and  the  equitable  title  in  B.,  and  only  A.  can  indorse  it.' 

An  indorsement  to  A.  "for  account  of  B.", is  restrictive, 
and  subject  to  any  defense  existing  against  B.^  And  such 
indorsement  makes  A.  the  agent  of  B.  for  collection  of  the 
bill.*    But  one  who  has  so  indorsed  a  bill  or  note  "for 

by  the  indorsee,  the  indorsement  being  blank,  Morris  v.  Webb,  13  J.  &  S.  305 
(1879).  But  a  note  payable  to  "A.  B.,  trustee,  or  order,"  is  transferable  by 
indorsement,  Bush  v.  Peckard,  3  Harring.  385  (1841). 

>  Byles  159 ;  Chitty  266 ;  Archer  v.  Bank  of  England,  2  Dougl.  637 ;  Edie  v. 
East  India  Co.,  2  Burr.  12i27 ;  Evans  v  Cramlington,  1  Carthew  5;  Cramling- 
ton  V.  Evans,  2  Vent.  307 ;  Treuttel  v.  Barandon,  8  Taunt  100;  S.  C,  1  Moore 
543 ;  Sigourney  v,  Lloyd,  8  B.  &  C.  622 ;  Snee  v.  Prescott,  1  Atk.  247.  So, 
"for  the  benefit  of  A.,"  Carrillo  v.  Mc^iillips,  55  Cal.  130  (1880):  or  "for 
the  accommodation  of  A.,"  Armour,  <&c.,  Bkg.  Co.  v.  Riley  Co.  Bank,  20 
JECans.  163  (1883). 

'Power  V.  Finnie,  4  Call  411  (1797). 

•Williams  v.  Potter,  72  Ind.  354  (1880). 

*Wilson  V.  Holmes,  5  Mass.  543  (1809). 

*  Brown  v.  Jackson,  1  Wash.  C.  C.  512  (1806). 

•Snee  v,  Prescott,  1  Atk.  249. 

^  Byles  150;  Chitty  182;  2  Parsons  4;  Evans  v.  Cramlington,  Carth.  5; 
Cramlington  v.  Evans,  2  Vent.  307 ;  Skin.  264 ;  Smith  v.  Kendall,  6  T.  R.  123. 

•Leary  v.  Blanchard,  48  Me.  269  (1860).  So,  an  indorsement  "  for  the  ben- 
efit of  A.,"  Carrillo  v.  McPhillips,  55  Cal.  130  (1880). 

•White  V.  Miners*  Nat.  Bank,  12  Otto  658  (1880) ;  Blaine  v.  Bourne,  11  R. 
1. 119  (1875).  So,  an  indorsement  "  for  the  accommodation  of  A.,"  Armour, 
Ac,  Bkg.  Co.  V.  Riley  Co.  Bank,  20  Kans.  163  (1883).  And  a  bona  fide  holder 
under  such  indorsement  cannot  recover  as  indorsee,  but  only  on  the  com- 
mon counts.  White  v.  Miners'  Nat.  Bank,  supra;  Third  Nat.  Bank  v.  Nat. 
Bank,  12  Otto  663  n.  And  the  real  owner  of  a  bill  so  indorsed  may  recover 
it  in  trover  from  one  who  holds  it  as  security  for  a  debt  of  the  agent,  Treut- 
tel V.  Barandon,  8  Taunt.  109. 
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account  of"  himself  can  no  longer  sue  upon  it  without  prov- 
ing his  title.*  In  like  manner,  an  indorsement  "  credit  my 
-account,"*  or  "within  must  be  credited  to  A.,  value  on 
account,"'  is  restrictive,  and  stops  the  negotiability  of  the 
paper. 

But  not  so  the  words  "eventually  accountable,"*  nor  any 
"words  relating  merely  to  the  consideration,  such  as  "  value 
in  account  with  the  Oriental  Bank,"*  or  "  being  in  part  pay- 
ment of  goods  sold  by  A.,"*  or  "  being  part  of  the  cousid- 
•eration  in  a  certain  deed,"  &cJ 

§  726.  Indorsements  "for  OoUection." — An  indorsement 
^*  for  collection  "  is  restrictive  and  carries  no  power  of  sale 
with  it.®  In  such  case,  the  indorsee  is  a  mere  agent  for  the 
indorser.*  And  such  indorsement  has  been  said  not  to 
amount  to  a  transfer  of  the  title.*°  But  the  indorsee  may 
bring  suit  on  the  instrument  in  his  own  name.**  So,  an 
indorsement  "  for  collection  for  my  account,"  or  "  for  account 
of  A.,"  is  restrictive,"  and  does  not  pass  the  title  or  the  right 

*Lawrance  v.  Fussell,  77  Penna.  St.  460  (1875). 

'Lee  V.  Chillicothe  Bank,  1  Bond  387  (1860). 

'Archer  v.  Bank  of  England,  Dougl.  637. 

*  McDonald  v.  Bailey,  14  Me.  101  (1836). 

*Byle8  159;  Murrow  v.  Stuart,  8  Moore  P.  C.  C.  267;  Buckley  v.  Jackson, 
L.  B.  3  £x.  B.  5. 

•Potts  V.  Reed.  6  Esp.  57. 

'Chitty  267 ;  Haussoulier  v.  Hartsink,  7  T.  R.  733. 

■Sweeney  v.  Easter,  I  Wall.  166  (1863);  First  Nat.  Bank  v.  Reno  County 
Bank,  3  Fed.  Rep.  257  (1880) ;  First  Nat.  Bank  v.  Gre^g,  79  Penna.  St.  384 
(1875) ;  Cecil  Bank  v.  Farmers'  Bank,  22  Md.  148  (1864) ;  Bank  of  the  Me- 
tropolis V.  First  Nat.  Bank,  19  Fed.  Rep.  301  (1884). 

•Claflin  tr.  Wilson,  51  Iowa  15  (1879).  And  a  later  indorsee  collecting 
such  bill  cannot  hold  the  money  against  the  original  indorser  for  collection 
on  account  of  a  debt  due  him  from  an  intermediate  indorser,  First  Nat. 
Bank  v.  Reno  County  Bank,  3  Fed.  Rep.  257  (1880) ;  Sweeney  v  Eaater,  1 
Wall.  166  (1863) ;  Cecil  Bank  v.  Farmers*  Bank.  22  Md.  148  (1864).  But  if 
the  original  indorsement  is  not  so  expressed,  tne  indorser  will  not  be  pro- 
tected, Bennett  v.  First  Nat.  Bank,  8  N.  J.  L.  J.  54  (N.  J.  1885) ;  even  though 
the  subsequent  indorsement  is  "for  collection,"  the  set-off  being  against  the 
last  indorser,  Vickney  v.  State  Sav.  Asdoc,  19  Cent.  L.  J.  417;  S.  C,  21 
Fed.  Rep.  773  (1884). 

^•Rock  County  Bank  v,  Hollister.  21  Minn.  385  (1875) ;  Third  Nat.  Bank  v. 
Clark,  23  lb,  263  (1876). 

"Boyd  V.  Corbitt,  37  Micli.  52  (1877). 

"Mechanics*  Bank  v.  Valley  Pkg.  Co.,  4  Mo.  App.  210  (1877) ;  S.  C,  70 
Mo.  643  (1877).  The  erasure  of  such  words  is  a  material  alteration,  and  if 
done  by  the  drawee  it  will  discharge  the  drawer,  lb. 
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to  proceeds  of  the  instrument,*  It  has  been  held,  however, 
that  such  indorsement  will  not  destroy  the  negotiability  of 
the  paper,  but  will  make  the  indorsee  a  trustee  for  A.^ 

On  the  other  hand,  an  indorsement  to  "  pay  to  A.  at  his 
own  risk  "  is  not  restrictive,  and  transfers  the  note  with  all 
its  negotiable  qualities.^  So,  an  agreement  not  to  transfer  a 
note  indorsed  on  it  may  sustain  an  action  for  its  breach,  but 
will  not  restrict  the  negotiability  of  the  paper.*  And  in 
general  an  indorsement  will  not  be  presumed  to  be  re- 
strictive.' 

§  727.  Effect  of  Restrictive  Indorsement. — ^A  restrictive 
indorsement  prevents  the  indorsee  from  filling  up  a  blank 
indorsement  and  making  it  payable  to  himself  as  well  as 
from  transferring  the  paper.*  The  indorsee  takes  the  instru- 
nnsnt  as  agent  or  trustee  for  the  indorser,''  and  if  he  disposes 
of  it  for  his  own  use,  the  indorser  may  recover  from  the 
purchaser  the  amount  collected  on  it,®  or  he  may  recover  the 
bill  itself  in  an  action  of  trover.'  By  such  restrictive 
indorsement  the  indorsee  takes  the  instrument  subject  to  the 
trust  created.*®  And  an  assignee  in  bankruptcy  will  take 
subject  to  the  trust."     A  bona  fide  holder  for  value  will  be 

*  First  Nat,  Bank  ».  Bank  of  Richmond,  76  Ind.  561  (1881). 

'Fawsett  v.  National  Life  Ins.  Co.,  97  III.  (1880).  But  it  was  held  in  this 
case  that  A.  might,  on  repossessing  the  note,  transfer  a  good  title  by  strik- 
ing out  the  restrictive  indorsement  and  indorsing  the  instrument  in  blank. 

•Rice  V.  Stearns,  3  Mass.  225  (1807). 

*Leland  v,  Parriott,  85  Iowa  454  (1872). 

*PoU8  V.  Reed,  6  Eap.  57. 

•Chitty  266;  Sigourney  v.  Lloyd,  8  B.  <fe  C.  622;  S.  C,  2  M.  <fe  Ry.  58; 
Aff*d,  5  Bing.  525 ;  3  Younge  &  J.  220 ;  Edie  v.  East  India  Co.,  2  Burr.  1227 ; 
Bla.  299;  Treuttel  v.  Barandon,  8  Taunt.  100;  Moore  543;  Snee  v.  Prescott, 
1  Atk.  249;  Archer  v.  Bank  of  England,  Doug.  637. 

'Chitty  268 ;  Edie  v.  East  India  Co.,  mpra. 

•Chitty  267;  Bylesl60;  Sigourney  v.  Llovd,»ttpro;  Evans  t^.  Cramlington, 
Carth.  5 ;  2  Vent.  296 ;  Holt  108.     And  seeVones  v.  Port,  9'B.  &  C.  764. 

•Treuttel  v,  Barandon,  supra.  The  restrictive  words  give  the  purchaser 
suflBcient  notice  of  the  character  of  the  indorsement,  lb.  See,  too,  Byles 
159;  Robson  v.  Rolls,  1  M.  &  Rob.  239.  So,  to.o,  against  a  purchaser  for 
value  with  notice,  Evans  v.  Kymer,  1  B.  <fe  Ad.  528. 

^^^ Byles  158 ;  1  Daniel  623.  Thus  an  indorsement  for  collection  for  account 
of  A.  makes  a  subsequent  indorsee  a  trustee  for  A.,  Fawsett  v.  National  Life 
Ins.  Co.,  97  111.  11  (1880). 

"Giles  V.  Perkins,  9  East  14. 
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protected  against  any  undisclosed  restriction  or  trust  ;^  and 
even  gross  negligence  will  only  affect  his  rights  so  far  as  it 
is  evidence  of  fraud  or  bad  faith.*  But  one  who  is  obliged 
to  pay  such  bona  fide  holder  may  recover  for  the  breach  of 
trust  against  the  party  responsible  therefor." 

§  728.  Foreign  Statutes. — Restrictive  indorsements  are 
recognized  to  some  extent  by  foreign  statutes.  Thus,  in 
Germany,  an  indorsement  "  not  to  order  "  renders  subsequent 
indorsements  of  no  commercial  effect,*  and  the  giver  of  such 
indorsement  is  not  liable  to  subsequent  holders.^  So,  an 
indorsement  may  be  made  expressly  "for  collection"  only,' 
and  will  not  then,  in  Switzerland,  operate  as  a  transfer  of 
title,  but  merely  as  a  poWer  to  collect.^  But  in  Lower  Canada 
only  the  payee  is  allowed  by  statute  to  give  a  restrictive 
indorsement.* 

'Byles  159;  Bolton  v.  Fuller,  1  B.  &  P.  639;  Ramsbottom  v,  Cator,  1  Stark. 
228;  Collins  v.  Martin,  1  B.  &  P.  648;  Gorgier  v.  Milville,  3  B.  4  C.  45 ;  S.  C, 
4  D.  &  R.  641 ;  Wookey  v,  Pole,  4  B.  &  Aid.  1 ;  FawseU  v.  National  Life  Ins. 
Co.,  97  III.  11  (1880). 

•Goodmam  v.  Harvey,  4  Ad.  &  El.  870;  S.  C,  6  N.  &  M.  372;  Uther  v.  Rich, 
10  Ad.  &  El.  784 ;  S.  C,  2  Per.  &  D.  579. 

•  Bleaden  v.  Charles,  7  Bing.  246 ;  Osborn  v.  Donald,  12  W.  R.  9,  831. 

^Austria  (ia50  Exch.  Law  Art.  9) ;  Germany  (1848  EKch.  Law  Art.  9).  See, 
too,  English  Bills  Exch.  Act  1882  H  33-35. 

^Austria  (1850  Exch.  Law  Art.  15) ;  Qermany  (1848  Exch.  Law  Art.  15) ; 
Switzerland  (Exch.  Laws.  1859  Berne,  1863  Basle,  i  14). 

•Austria  (1850  Exch.  Law  Art.  17) ;    Germany  (1848  Exch.  Law  Art  17) 
Switzerland  (Exch.  Laws,  1859  Berne,  1863  Basle,  {  15). 

^Switzerland  (Exch.  Laws,  1859  Berne,  1868  Basle,  2  15.) 

•Lower  Canada  (1867  Civ.  Code  Art.  2288). 
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§  729.  Indorsement  Transfers  the  Debt — Attachment. — 
The  transfer  of  a  bill  or  note  by  indorsement  transfers  the 
indoraer's  interest  in  the  paper,  whatever  that  may  be.* 
Although  an  indorsement  may  be  in  reality  a  mere  receipt 
and  not  a  transfer.^  In  effecting  a  transfer  the  indorsement 
of  a  note  constitutes  the  indorsee  a  creditor  of  the  maker.' 
And  the  indorsement  of  a  bill  or  note  vests  the  title  to  it  in 
the  indorsee  independent  of  an  attachment  against  the  in- 
dorsee* It  cuts  off  all  rights  of  the  indorser's  creditors,  the 
maker  being  in  no  sense  a  trustee  for  such  creditor,  whether 
the  note  is  negotiable  or  not.* 

And  in  transferring  the  legal  title  to  the  note,  the  assign- 
ment of  it  will  also  transfer  the  right  to  recover  any  payment 
that  may  have  been  made  to  an  attaching  creditor  of  the  in- 
dorser.®    And  if  the  assignment  of  a  note  has  been  rescinded, 

/Hance  v.  Miller,  21  111.  636  (1859). 

'Lucas  V,  Haynes,  1  Salk.  130. 

'Meriden  Steam  Mill  v.  Guy,  40  Conn.  163  (1878). 

^Kniseley  v.  Evans,  34  Ohio  St.  168  (1877). 

*Fay  V.  Sears,  111  Mass.  154  (1872). 

^Garrott  v.  Jaffray,  10  Bush  418  (1874). 
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and  payment  is  afterward  made  by  the  maker  to  the 
assignee  in  ignorance  of  the  rescission  of  the  assignment, 
the  itote  and  the  debt  represented  by  it  will  be  out  of  reach 
of  an  attachment  against  the  assignor.^  But  where  there  is 
no  evidence  of  a  transfer,  a  note  to  A.  is  a  debt  to  him  and 
attachable  in  Massachusetts  as  such.^  So,  in  Indiana,  a  judg- 
ment rendered  in  attachment  against  the  maker  of  a  note  as 
garnishee  of  the  payee  before  notice  of  its  transfer  can  be 
set  up  in  defense  by  the  maker  at  suit  of  the  assignee.*  In 
Vermont  negotiable  paper  is  subject  to  attachment,  except  in 
the  case  of  transfer  to  a  bona  fide  holder  with  notice  of  the 
transfer  given  to  the  maker  before  attachment,  or  of  transfer 
before  maturity  to  a  bank,  insurance  company  or  trust  com- 
pany.* In  Connecticut  a  bona  fde  holder  of  such  paper 
takes  it  clear  of  an  attachment  issued  against  the  assignor, 
the  assignor  being  liable  to  the  attaching  creditor  for  fraud 
on  his  part.^  And  in  Nebraska  if  a  note  is  transferred  to 
evade  creditors,  the  transferee  will  take  subject  to  the  attach- 
ment/ 

§  730.  Effect  on  NegotiabiUty— Bights  of  Prior  Holder.— 
An  indorsement,  although  without  recourse,  transfers  all  the 
indorser's  rights  and  all  negotiable  qualities  that  the  paper 
may  have.''  Even  a  sealed  assignment  containing  a  guaranty 
will  not  affect  the  original  negotiability  of  the  note.^ 

And  possession  under  an  indorsement  is  presumptive  title, 
although  the  transfer  may  be  tainted  with  illegality.*  So, 
where  municipal  bonds  in  aid  of  a  railroad  have  been  declared 
unconstitutional,  the  assignee  of  the  bonds  still  takes  whatever 
right  the  railroad  company  has  by  its  contract  against  the 

'Collier  v.  Herahey,  21  Ark.  482  (1860). 

'Scott  V.  Hawkins,  99  Mass.  550  (1868). 

"Elston  V.  Gillis,  69  Ind.  128  (1879). 

^Vermont  (1880  R.  L.  {  1069).    So,  in  New  Hampshire,  until  notice  of  trans- 
fer, Amoskeag  Mfg.  Co.  v.  Gibbs,  28  N.  H.  316  (1854). 

^Ckmnectieut  (1875  G.  S.  409  {  40). 

•Clough  V,  Buck,  6  Neb.  843  (1877). 

^Epler  V.  Funk,  8  Penna.  St.  468  (1848). 

*Ege  tr.  Kyle,  2  Watts  222  (1834). 

•Million  V,  Ohnsorg,  10  Mo.  App.  432  (1881). 
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town  or  county.^  Where  the  instrument  contains  a  guaranty, 
the  indorsement  will  carry  the  guaranty.*  Where  there  has 
been  a  waiver  of  demand  or  protest  before  indorsement,  this 
will  inure  to  the  benefit  of  subsequent  holders.' 

§  731.  Transfer  Carries  Oollateral. — When  the  paper  trans- 
ferred is  secured  by  any  collateral  lien,  the  transfer  of  the 
instrument  will  carry  the  collateral  also.*  And  in  such  case 
it  has  been  held  that  a  collateral  mortgage,  like  the  note 
secured  by  it,  is  transferred  clear  of  equitable  defenses.*  The 
assignment  of  a  bill  or  note  carries  the  collateral,  together 
with  the  power  to  enforce  it  on  the  assignee's  part.*  And  if 
the  indorser  of  a  note  afterward  releases  a  collateral  mort- 
gage, he  will  be  liable  to  the  indorsee  for  damages  on  the 
maker's  insolvency.^ 

The  rule  that  the  collateral  goes  with  a  note  extends  also  to 
a  renewal  of  the  note.®  So,  to  a  blank  indorsement  afterward 
filled  specially  ;*  or  to  an  indorsement  without  recourse  ;*®  or 
to  a  sale  or  pledge  of  the  note."  And,  in  general,  the  col- 
lateral, whatever  its  nature  be,  is  transferred  like  the  note, 
free  and  clear  of  equities.^*  But  where  the  collateral  so 
transferred  is  capable  of  collection,  like  a  municipal  warranty 
it  should  be  collected  by  the  transferee  and  not  sold.^* 

*New  Buffalo  v.  Iron  Company.  15  Otto  78  (1881). 

'Story  on  Bills  i  215. 

•Story  on  Bills  i  216. 

*1  Daniel  691;   Forwood  v.  Dehoney,  6  Bush  174  (1868);  Updegraft  v. 
Edwards.  45  Iowa  513  (1877);   Vandercook  v.  Baker,  48  lb,  199  (1878) 
Walker  v.  Schreiber,  47  lb.  529  (1877) ;  Woodruff  v.  King,  47  Wis.  261  (1879) 
Kansler  v.  Ford,  47  Miss.  289  (1878) ;  Kurtz  v.  Sponable,  6  Kans.  395  (1870) 
Logan  V,  Smith,  62  Mo.  455  (1876). 

*Gabbert  v.  Schwartz,  69  Ind.  450  (1880) ;  Carpenter  v,  Longan,  16  Wall. 
271  (1872) ;  Loean  v.  Smith,  62  Mo.  455  (1876).  But  the  rule  is  different  in 
Louisiana,  Butler  v.  Slocomb,  33  La.  An.  170  (1881);  and,  by  statute,  in 
Arkansas  (1874  R.  S.  i  565). 

•Cannon  v.  McDaniel,  46  Tex.  303  (1876). 

'Holbrook  r.  Davidson.  59  Ga.  503  (1877). 

•Kansler  v.  Ford,  47  Miss.  289  (1873) ;  Kidder  v.  Mcllhanney,  81  N.  C.  12S 
(1879).    McNamara  v.  Condon,  2  MacArth.  364  (1876). 

•Farwell  v,  Meyer,  36  111.  510  (1864). 

»*Bell  V.  Simpson,  75  Mo.  485  (1882). 

"Mechanics'  Bldg.  Assoc,  v.  Ferguson,  29  La.  An.  548  (1877). 

'* Logan  v.  Smith,  62  Mo.  455  (1876) ;  Updegraft  v.  Edwards,  45  Iowa  61S 
(1877) ;  Preston  v.  Case,  42  lb.  549  (1876). 

»  Whittaker  r.  Charleston  Gas  Company.  16  W.  Va.  717  (1880). 
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The  rule  that  the  collateral  goes  with  the  note  or  bill  on 
its  transfer  has  been  applied  to  collateral  mortgages  of  land ;  ^ 
to  chattel  mortgages/  although  this  has  been  denied;^  and 
to  trust  deeds.* 

§  732.  Vendor's  Liens — ^Invoices  and  Bills  of  Lading. — 
Vendor's  liens,  securing  notes  given  for  the  purchase  of  land/ 
or  expressly  reserved  in  the  deed,  pass  with  notes  given  for 
the  land.*  And  a  vendor's  lien  may  pass  by  blank  indorse- 
ment of  the  note  or  by  mere  delivery  of  a  note  payable  to 
bearer.^  Even  if  the  note  is  itself  transferred  merely  as 
collateral,  it  will  carry  a  collateral  vendor's  lien  attached  to 
it.'  80,  if  the  seller  of  land  takes  a  note  agreeing  to  give  a 
deed  on  payment  of  the  note,  it  has  been  held  that  a  transfer 
of  the  note  by  him  carries  with  it  the  purchaser's  right  to  a 
deed,  and  makes  the  vendor  a  trustee  for  the  purchaser  of 
the  note.'  In  Illinois,  however,  it  has  been  held  that  a  ven- 
dor's lien  is  the  "  creature  of  equity  "  and  will  not  pass  with 
a  note  given  for  the  purchase  of  the  land.^® 

Where  a  note  is  given  to  a  landlord  for  his  rent,  the  land- 
lord's lien  has  been  held  to  accompany  a  transfer  of  the  note 
by  him.^^    But  such  lien  will  only  pass  by  a  contemporane- 

'  Walker  v,  Kee,  14  So.  Car.  142  (1880) ;  Kelley  v.  Whitney,  45  Wis.  110 
(1878) ;  Wheeler  v,  Emerson,  45  N.  H.  526  (1864) ;  Preston  v.  Case,  42  Iowa 
649  (1876) ;  Kuhna  v.  Bankes,  15  Neb.  92  (1883) ;  Garrett  v.  Puckett,  15  Ind. 
485  (I860)';  Sample  v.  Rowe,  24  lb.  208  (1865). 

•Cannon  v.  Kreipe,  14  Kans.  824  (1875). 

•Bufford  V,  Sides,  42  N.  H.  495  (1861). 

«Gillen waters  v.  Miller,  49  Miss.  150  (1873). 

nVells  «.  Morrow,  88  Ala.  125  (1861) ;  Watt  v.  White,  33  Tex.  421  (1870) ; 
De  Bruhl  v.  Maas,  54  lb,  464  (1881) ;  Zebley  v.  Sears,  38  Iowa  507  (1874) ; 
Baker  v.  Compton,  52  Tex.  252  (1879).  But  this  has  been  restricted  to  the 
CHse  of  a  note  made  and  transferred  while  the  title  to  the  land  was  still  in 
the  vendor.  Woodward  «.  Echols,  58  Ala.  665  (1877) ;  or  to  the  renewal  of 
such  note,  76. ;  and  has  been  extended  to  the  note  of  a  second  purchaser 
substituted  for  the  first  and  taking  his  place,  Roper  v.  Day,  48  Ala.  509 
(1872). 

•Moore  v.  Lackey,  53  Miss.  85  (1876).  So,  by  statute  in  Arkama^  (1874  B. 
S.  2  564). 

'De  Bruhl  v.  Mass,  54  Tex.  464  (1881). 

•Carlton  v.  Buckner,  28  Ark.  66  (1872). 

•Cumraings  v.  Oglesby,  50  Miss.  153  (1874). 

'•Richards  v.  Learning,  27  111.  431  (1862). 

"Westmoreland  v.  Foster,  60  Ala.  448  (1877).  There  is,  however,  no  such 
lien  in  Arkansas,  Roberts  v.  Jacks,  31  Ark.  597  (1876) ;  Carlton  v.  Buckner, 
28  lb,  66. 
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ous  transfer  of  the  note,  and  not  by  way  of  subrogation  upon 
its  payment  at  maturity.^ 

Again,  when  a  draft  is  transferred,  it  will  carry  with  it 
the  indorser's  rights  under  an  agreement  by  the  drawee  for 
acceptance.^  So,  if  bills  of  exchange  are  taken  for  goods, 
under  an  agreement  for  their  payment  out  of  the  proceeds 
of  the  goods,  indorsees  will  be  entitled  to  the  benefit  of  such 
agreement  on  the  acceptor's  failure  to  pay.*  But  the  indors- 
ees must  have  taken  the  bill  with  knowledge  of  such  agree- 
ment* And  in  such  case  they  might,  after  receiving  the 
proceeds,  prove  their  claim  for  the  balance  due,  against  the 
estates  both  of  the  bankrupt  drawer  and  the  bankrupt 
acceptor."  The  bona  fide  holder  of  a  bill  has  no  direct  lien 
on  the  funds  of  th<B^  drawer,  but  may  avail  himself  of  an 
equitable  claim  upon  the  bankruptcy  of  the  acceptor  and 
drawer.®  And  in  such  case  he  may  reach  the  fund,  although 
he  had  no  previous  notice  of  its  existence.^ 

In  like  manner,  a  bill  of  lading  attached  to  a  draft  goes 
with  it  on  its  transfer,®  although  the  draft  may  be  for  more 
than  the  proceeds  of  the  shipment.* 

§  733.  Conflicting  Claims  to  Collateral. — Where  a  mortgage 
secures  as  collateral  several  notes  which  are  afterward  trans- 
ferred to  different  holders,  the  transfer  of  the  first  note  will 
carry  the  collateral  pro  tanto  and  those  subsequently  trans- 
ferred will  not  be  entitled  to  share  j9ro  rata}^    So,  where  one 

*Surghnor  v.  Beauchamp,  24  La.  An.  471  (1872). 

'Evanaville  Nat.  Bank  v.  Kaufmann,  24  Hun  612  (1881).  ' 

•Chitty  272;  Ex  parte  Prescott,  1  Mont.  &  Ayr.  316;  S.  C,  8  Dea.  A  Chit. 
218. 

*  Ex  parte  Copeland,  2  Mont.  <fe  Ayr.  177;  S.  C,  8  Dea.  <fe  Chit.  199;  Ex 
parte  Flower,  2  Mont.  <fe  Ayr.  224 ;  S.  C,  4  Dea.  &  Chit.  449. 

^Ex  parte  Hobhouse,  3  Mont.  <fe  Ayr.  269;  S.  C,  2  Dea.  291;  Cazenove  v. 
Prevoet,  6  B.  <fe  Aid.  70. 

•Chitty  272 ;  Ex  parte  Warring,  2  Rose  182;  19  Ves.  845. 

^Chitty  272;  Ex  parte  Perfect,  1  Mont.  25. 

•Holmes  v.  German  Security  Bank,  87  Penna.  St.  525  (1878).  And  the 
bill  of  lading  carries  the  goods  consigned,  Commercial  Bank  v.  Pfeiffer, 
22  Hun  327  (1880) ;  whether  the  bill  of  lading  be  indorsed  or  not.  Holmes 
V.  German  Security  Bank,  mipra;  Holmes  v,  Bailey,  92  Penna.  St.  57  (1879). 

•Holmes  v.  Bailey,  supra, 

"Alabama  Ac.  Ins.  Co.  v.  Hall,  58  Ala.  1  (1877);   Preston  v.  Ellington,  74 
lb.  133  (1883).    See,  too,  Ware  v.  Russell,  57  Ala.  43  (1876),  where  a  note 
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of  such  notes  is  transferred  by  an  assignment  "  giving  all 
right,  title,"  &e.,  to  the  mortgage,  the  assignee's  rights  will 
be  prior  to  those  of  the  holders  of  notes  transferred  later.^ 
But  the  several  indorsees  of  notes  secured  by  a  vendor's  lien 
have  been  held  to  be  entitled  to  the  security  in  equity  pro 
rata^  unless  a  contrary  intention  plainly  appeared.^ 

Where  a  note  secured  by  a  collateral  mortgage  is  trans- 
ferred to  two  persons,  they  will  take  it  in  equal  shares.*  So, 
if  the  indorser  of  such  a  note  takes  it  up,  he  will  be  entitled 
to  the  collateral.*  But  not  so  a  second  mortgagee  who  pays 
off  the  first  mortgage  in  ignorance  of  the  rights  of  the 
indorsee  of  a  note  secured  by  it  and  mentioned  in  it  and  not 
yet  due.*  And  the  purchaser  of  notes,  given  for  land  and 
secured  by  an  agreement  for  sale  and  a  deed  in  escrow,  may 
maintain  his  claim  against  a  purchaser  who  fraudulently 
procured  another  deed  to  be  delivered  him  for  the  property.* 
But  the  holder  of  a  note  secured  by  a  mortgage,  of  which 
he  has  neglected  to  obtain  the  assignment,  must  yield  to  a 
purchaser  in  good  faith  from  the  mortgagee  after  the  mort- 
gagee had  perfected  his  apparent  title  by  buying  in  the 
equity  of  redemption.' 

§  734.  Transfer  of  Part. — When  a  bill  or  note  is  trans- 
ferred, the  whole  note  and  all  the  moneys  due  or  payable  on 
it  must  be  transferred.  The  transfer  cannot  be  of  a  part 
only  of  the  amount  payable.*     Even  indorsements,  first  of  a 

which  was  itself  only  collateral  to  the  one  secured  by  the  mortgage,  having 
been  firt<t  transferred  by  the  holder,  was  held  to  carry  in  equity  a  first  claim 
upon  the  mortgaged  premises. 

'Noyes  v.  White,  9  Kans.  640  (1872). 

'Salmon  v.  Downs,  55  Tex.  243  (1881). 

•Herring  v.  V^oodhull,  29  111.  92  (1862). 

'National  Exch.  Bank  v.  Silliman,  65  N.  Y.  475  (1875);  O'Hara  «.  Haas, 
46  Miss.  374  (1872) ;  Surghnor  v.  Beauchamp,  24  La.  An.  471  (1872). 

•Keohane  v.  Smith,  97  111.  156  (1880). 

•Hutchinson  v.  Crane,  100  III.  269  (1881). 

'Ogle  V.  Turpin,  102  111.  148  (1882). 

•Bylea  174;  Chitty269;  Story  on  Bills  {  226;  Hawkins  v.  Cardy,  1  Ld. 
Raym.  360;  Lindsay  v.  Price,  33  Tex.  280  (1870);  Frank  v.  Kaigler,  36  lb, 
305  (1872) ;  Miller  v.  Bledsoe,  2  111.  530  (1838).  In  Texas,  however,  suit  may 
be  maintained  on  such  a  partial  transfer,  Goldman  v.  Blum,  58  Tex.  630 
(1883).  And  this  is  provided  by  statute  in  the  Argentine  Republic  (1862 
Code  Com.  Art.  811). 
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part  and  subsequently  of  the  residue,  to  the  same  person  will 
not  make  a  valid  indorsement  on  which  the  indorser  is  liable 
as  such/  So,  an  order  indorsed  on  a  note  to  pay  a  desig- 
nated part  of  it  to  another  person  is  not  a  transfer  by 
indorsement,  unless  the  balance  of  the  amount  payable  is 
extinguished.*  It  follows  that  the  assignee  of  part  of  a  note 
cannot  bring  suit  on  it  in  his  own  name  for  his  portion.* 

But  where  the  payee  of  an  accommodation  note  wrote  on 
it,  "  I  guarantee  to  A.  $180,  part  of  the  within  note,  and 
assign  the  same  to  him,"  this  was  held  good  in  the  hands  of 
the  indorsee,  as  a  transfer  of  the  whole  and  a  guaranty  of 
the  specified  part  of  the  amount.*  And  other  cases  appear 
to  have  recognized  the  title  of  purchasers  of  distinct  shares 
of  a  note  as  owners  in  common,  who  might  have  an  action 
of  trover  for  the  note  between  themselves;*  or  who  might 
sue  as  joint-indorsees  on  a  note  transferred  half  to  one  and 
half  to  the  other  and  delivered  to  one  for  both.*  But  where 
the  transfer  is  first  to  A.  for  part  of  the  amount  payable,  and 
then  to  B.  for  the  balance,  the  first  transfer  carries  the  title 
in  the  note  to  A.  and  the  two  will  not  take  it  jointly.''  If 
the  drawer  has  paid  part  of  the  amount  due  on  a  bill  to  the 
indorsee,  the  acceptor  will  only  be  liable  to  him  for  the  bal- 
ance due.*  But  if  the  partial  payment  was  made  by  an  in- 
dorser, it  will  not  constitute  any  defense  to  an  action  brought 
by  the  indorsee  against  the  drawer.' 

Where  one  of  two  joint-payees  transfers  his  interest  in  the 
note,  the  transfer  will  be  good  in  equity,  and  in  Indiana  will 
enable  the  new  holder  to  join  with  the  other  payee  in  a  joint 

'Hughea  v,  Kiddell,  2  Bay  324  (1801). 

•Douglass  V.  Vi^ilkeson,  6  Wend.  637  (1831). 

•Miller  v.  Bledsoe,  2  III.  530  (1838). 

*Bondurant  v.  Bladen,  19  Ind.  160  (1862). 

•Conover  v.  Earl,  26  Iowa  167  (1868). 

•Flint  V.  Flint,  6  Allen  34  (1863),  although  indorsed  as  a  gift  and  in  the 
absence  of  one  indorsee. 

^Etheridge  v.  Vernoy,  74  N.  C.  800  (1876). 

•Byles  174;  Bacon  v.  Searles,  1  H.-Bl.  88. 

•Johnson  v,  Kennion,  2  Wils.  262. 
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action  on  the  note.'  In  general,  however,  the  assignee  of  a 
partial  interest  in  commercial  paper  may  maintain  a  suit  in 
equity,  but  not  at  law.*  He  will  have  a  lien  on  the  bill  or 
note  for  the' consideration  paid  by  him,  but  his  action  should 
properly  be  brought  in  the  name  of  his  indorser.^  But  if 
the  partial  character  of  his  interest  does  not  appear  in  the 
transfer,  although  he  may  recover  in  an  action  on  the  paper 
the  whole  amount  due  on  its  face,  he  will  hold  all  surplus 
over  and  above  his  own  share  as  a  trustee  for  his  indorser.* 

§  735.  Indorsement  for  Collection. — An  indorsement  for 
collection  is  in  intention  and  effect  not  a  transfer;"  so  far, 
at  least,  as  regards  the  owner  who  indorses  it.'  And  the 
owner  may  recover  such  instrument,  with  the  indorsee's  con- 
sent, in  trover  against  a  depositary,  although  the  indorsement 
contained  a  power  to  bring  suit  on  the  paper.^  If  a  note  is 
seYit  to  a  bank  for  collection  and  by  it  forwarded  for  that 
purpose  to  a  corresponding  bank,  the  title  will  not  pass  so  as 
to  enable  the  bank  last  receiving  it  to  hold  it  as  a  payment 
or  credit  on  the  account  of  the  first  bank.*  But  where  an 
indorsement  is  made  to  an  attorney  for  collection  in  trust 
for  the  creditors  of  the  indorser,  it  will  be  valid  against  the 
administrator  of  such  indorser.* 

An  indorsement  for  collection  is,  in  general,  sufficient  to 
support  an  action  by  the  indorsee.'®  So,  if  a  note  payable  to 
bearer  is  delivered  by  the  owner  to  A.  to  collect,  and  out  of 

*  Groves  v,  Euby.  24  Ind.  418  (1865).  So,  a  transfer  by  one  to  the  other  of 
two  joint  payees  is  an  equitable  assignment,  Fordyce  v.  Nelson,  91  Ind.  447 
(1883). 

"Hutchinson  v,  Simon,  67  Miss.  628  (1880).  And  to  the  effect  that  such 
action  cannot  be  brought  ai  law,  see  Miller  v.  Bledsoe,  2  111.  530  (1838). 

•Byle8l74;  1  Daniel  594. 

•Byles  174;  Beid  v.  Furnival,  1  Cromp.  &  M.  538;  6  C.  &  P.  499. 

*Best  V.  Nokomis  Nat.  Bank,  76  III.  608  (1875).  And  one  who  takes  from 
such  holder  knowing  the  character  of  his  possession  will  acquire  no  better 
title,  Eggan  v.  Briggs,  23  Kans.  710  (1880). 

•Reading  v.  Beardsley,  41  Mich.  123  (1879). 

^Day  V.  Whitney,  1  Pick.  503  (1823). 

•Dickerson  v.  Wason,  47  N.  Y.  439  (1872). 

•Donley  v.  Cundiff,  35  Tex.  741  (1871). 

"Mayo  V.  Moore,  28  111.  428  (1862);  McWilliams  v.  Bridges,  7  Neb.  419 
(1878). 
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the  amount  collected  to  pay  the  owner  $100,  the  title  will  be 
in  A.  for  the  purpose  of  bringing  an  action  on  it.*  Where 
a  note  is  indorsed  in  blank  to  an  agent,  although  for  the 
purpose  of  collection,  a  bona  fide  purchaser  from  the  in- 
dorsee will  get  good  title.*  And  this  is  true,  although  the 
blank  indorsement  is  made  without  recourse.^  So,  if  the 
indorsement  is  made  to  a  broker  for  the  purpose  of  sale.* 

§  786.  Indorsement  Cuts  Off  Defenses. — By  the  indorse- 
ment of  commercial  paper,  or  if  it  is  payable  to  bearer,  by 
its  delivery,  the  purchaser  before  maturity  and  for  value 
takes  it  free  from  all  defenses  between  prior  parties  of  which 
he  had  no  notice.'^  He  takes  all  the  title  of  antecedent  par- 
ties,^ and  often  takes  more  than  their  title,  as  in  case  of 
accommodation  paper  which  is  subject  to  defense  against  the 
party  accommodated.^  In  like  manner,  usury  between  maker 
and  payee  does  not  affect  such  a  holder.®  Neither  is  •he 
affected  by  his  indorser's  want  of  title.®  But  he  may  pur- 
chase a  stolen  bill  or  note  and  hold  it  even  against*  the  owner 
from  whom  it  was  stolen.^^ 

So,  a  broker  receiving  a  bill  to  discount  has  no  right  to 
pledge  it  with  other  similar  bills  for  his  own  account;'^  but 
if  such  pledge  is  made  for  fresh  advances  and  in  the  due  and 
usual  course  of  business,  with  which  the  broker's  employer 
was  acquainted,  he  cannot  recover  against  such  bona  fide 

» Eaton  V.  Alger,  47  N.  Y.  345  (1872). 

•Morris  v.  Preston,  93  111.  215  (1879),  Although  such  purchaser  is  a 
pledgee  only,  76. 

'Eversole  v.  Maull,  50  Md.  96  (1878). 

*Giovanovich  v.  Citizens*  Bank,  26  La.  An.  15  (1874). 

•Byles  157;  Chitty  246;  1  Daniel  717;  1  Edwards  I  18;  Story  on  Bills 
2  220 ;  Story  on  Prom.  Notes  {  178 ;  1  Parsons  253. 

•Chitty  272;  Edwards  v,  Jones,  2  M.  A  W.  414. 

'Palmer  v.  Whitney,  21  Ind.  58  (1863). 

^McKnight  v.  Wheeler,  6  Hill  492  (1844). 

•Miller  v.  Race,  1  Burr.  452;  Grant  v,  Vaughan,  3  lb.  1516;  Peacock  v. 
Bhodes,  Dougl.  633.    So,  by  statute  in  Utah  (1882  L.  c.  41  {  81). 

"So,  held  of  a  coupon  bond  in  Murray  v,  Lardner,  2  Wall.  110  (1864).  But 
this  rule  does  not  extend  to  a  n  on -negotiable  stock  certificate,  Barstow  v. 
Savage  Mining  Co.,  64  Cal.  388  (1884). 

"  Hay nes  v.  Foster,  2  Cromp.  &,  Mee.  237. 
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pledgee.'  So,  a  note,  which  was  originally  obtained  from  the 
maker  by  fraud,  will  be  good  in  the  hands  of  a  bona  fide  pur- 
chaser.* And  the  same  is  true  of  fraud  by  the  indorser  in 
obtaining  it  from  the  payee,^  or  by  the  payee  to  prevent  the 
maker  from  availing  himself  of  a  set-off  against  himself.* 
Thus,  fraud  by  the  agent  of  the  rightful  owner  in  disposing 
of  the  paper  cannot  avail  the  owner  against  such  holder.* 
But  the  rights  of  prior  parties  inter  se  are  not  affected  by 
subsequent  indorsement  of  the  paper.* 

And  a  purchaser  with  notice  of  existing  defenses  is  subject 
to  them ;  e.  g.  that  the  note  was  given  to  secure  a  debt  which 
was  afterward  paid,''  or  for  accommodation  upon  an  express 
condition,  which  was  not  performed;®  or  that  it  was  obtained 
fraudulently  and  without  consideration.®  If,  however,  the 
paper  has  been  transferred  before  maturity  to  a  bona  fide 
holder  for  value,  it  will  remain  free  from  equities  even  in  the 
hands  of  one  who  takes  it  after  maturity  and  with  knowledge 
of  the  equities.^®  With  this  exception  a  purchaser  with 
notice  is  in  the  position  of  the  payee  and  subject  to  the  same 
defenses." 

§  737.  American  Statutes. — Some  States  provide  by  stat- 
ute that  a  bona  fide  purchaser  for  value  before  maturity  shall 
take  such  paper  clear  of  all  prior  equities."  Some  make  this 
provision  for  bills  and  notes,  subjecting  the  transfer  of  other 

*  Foster  v.  Pearson,  1  C.  M.  <fe  R.  849 ;  S.  C,  5  Ty  rw.  255. 

•Peckham  v.  Hendren,  76  Ind.  47  (1881). 

'Combes  v.  Chandler,  33  Ohio  St.  178  (1877j.  This  was  a  non-negotiable 
note. 

*Wood  V.  Steele,  65  Ala.  436  (1880),  even  in  equity. 

'Murrell  v.  Jones,  40  Miss.  565  (1866) ;  Dovey's  Appeal,  97  Penna.  St.  153 
(1881);  Silverman  v.  Bullock,  98  111.  11  (1881). 
•Wilson  t;.  Lazier,  11  Gratt.  477  (1854). 
'Roberts  r.  Eden,  1  Bos.  &  P.  398. 
"Small  V.  Smith,  1  Denio  483  (1845). 
•De  Lashmutt  v.  Everson,  7  Oregon  212  (1879). 

^•Thompson  v.  Shepherd,  12  Mete.  311  (1847) ;  Perkins  v.  White,  86  Ohio 
St.  630  (1881). 

"Zabriskie  v,  Spielman,  17  Vroom  35  (1884);  Campbell  v,  Nichols,  4  J6. 
81 ;  Hall  v.  Earnest,  36  Barb.  585. 

»Mrifcan«M  (1874  R.  S.  \  564-6);  Town  (1880  Tl.  C.  ?  2546);  Wa^ingUm 
Terntory  (1881  Code  2  497) ;  Wisconsin  (1878  R.  S.  §  2606). 
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choses  in  action  to  equities  existing  at  the  time.^  In  Massa- 
chusetts demand  notes  are  thus  subject  when  transferred.' 
So,  in  Alabama  and  Indiana,  all  paper  except  bills  and  notes 
payable  at  a  bank  and  paper  issued  to  circulate  as  money.' 
Other  States  provide  that  a  bona  fide  holder  shall  not  be 
affected  by  original  want  of  consideration,*  or  subsequent 
failure,*  or  illegality .• 

But  it  is  otherwise  where  the  statute  renders  the  contract 
void  for  illegality.^  In  many  States,  however,  which  render 
usurious  contracts  void,  the  rights  of  bona  fide  holders  of 
commercial  paper  are  saved  by  the  statute;'  e.  g.  where  the 
note  is  given  for  liquor  and  the  right  of  action  in  general 
destroyed  by  the  statute;*  or  is  obtained  by  fraud.^®  But 
in  Michigan  holders  with  notice  are  declared  to  be  subject  to 
€uch  defense,^^  and  in  Illinois  all  assignees  are  so  subject.^' 

In  California  it  is  provided  that  a  bona  fide  holder  for 
value  shall  not  be  subject  to  the  defense  that  the  instrument 
was  orig^inally  executed  with  blanks,  and  that  the  blanks 
were  afterward  improperly  filled  »  or  that  his  assignor  had  no 
title."     The  purchaser  of  negotiable  paper  is  not  affected  by 

^California  (1880  2  Hitt.  Codes  {  10368);  Idaho  fl880-81  G.  L.  85  {  183); 
Indiana  (1881  R.  S.  i  5504) ;  Kentucky  (1881  G.  S.  249  i  6) ;  Missimppi  (1880 
H.  C.  2  1124).  So,  in  Maryland^  as  to  cboses  in  action  generally  without 
•express  exception  of  bills  and  notes  (1878  R.  C.  594). 

^Massachusetts  (1882  Pub.  State.  427). 

'Alabama  (1876  Code  {  2100);  Indiana  (1881  R.  S.  {  5503;  Holloway  v. 
Porter,  46  Ind.  62  [1874]). 

*CcUi/omia  (1880 1  Hitt.  Codes  i  8122) ;  Dakota  (1877  Rev.  Codes  478  2  1851). 

^Illinois  (1880  Hurd's  R.  8.  727  {  9). 

*Maine  (1871  R.  S.  856  J  6);  Massachusetts  (1882  P.  8.  522  {  5);  Michigan 
(1871  1  C.  L.  652  i  1996) ;  Minnesota  (1878  G.  S.  916  2  14). 

'Wyoming  (1876  C.  L.  270  {  118). 

^Arkansas  (1875  L.  146  {  4) ;  Michigan  (1871  1  C.  L.  540  2  1634) ;  Maryland 
(1878  Rev.  Code  301  2  2);  Minnesota  (1878  G.  S.  315  2  4) ;  Ohio  (1879  R.  S. 
2  3183) ;  California  (1880  1  Hitt.  Codes  2  8124) ;  Dakota  (1877  Rev.  Codes  473 
2  1853) ;  Utah  (1882  L.  c.  41  2  31). 

•Maine  (1871  R.  S.  309  2  50). 

^^Oolorado  (1877  G.  L.  2  98). 

^^Michigan  (1879  L.  207  2  2).    And  it  is  a  penal  offense  to  negotiate  such 
paper  knowingly,  lb. 

^Ullinois  (1880  Kurd's  R.  S.  727  2  10). 

"Qi/t/omia  (1880  1  Hitt.  Codes  2  8125) ;   Dakota  (1877  Rev.  Codes  478 
2  1854). 

^'Califomia  (1880  1  Hitt.  Codes  2  8124) ;  Dakota  (1877  R.  C.  473  2  1853) ; 
Georgia  (1882  Code  2  2639). 
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a  payment  made  by  the  maker  to  the  payee  after  notice  of 
transfer.^  But  a  holder  with  notice  of  a  prior  payment 
takes  the  instrument  subject  to  it* 

In  like  manner,  a  set-off  against  the  payee  is  not  available 
against  an  indorsee  for  value  before  maturity.'  And  only 
set-offs  arising  out  of  the  same  transaction  are  in  any  case 
admissible  by  the  Georgia  Code.*  And,  in  general,  no  set-off 
arising  after  the  transfer  can  be  shown  by  the  defendant* 

§  738.  Indorsee  May  Sue — American  Statutes. — Every 
transfer  of  choses  in  action  implies  authority  to  sue  upon  it, 
in  the  name  of  the  transferor,  at  least*  And  an  indorse- 
ment gives  the  right  to  sue  in  the  indorsee's  name.  Thus, 
an  indorser  can  no  longer  bring  suit  even  for  the  use  of  the 
indorsee.^  On  the  other  hand,  it  has  been  held,  as  we  have 
seen,  that  the  indorsee  of  a  non-negotiable  note  cannot  sue 
in  his  own  name.*  But  an  indorsee  may  sue  in  his  own 
name  on  a  note  payable  "to  the  oilier  of  any  person  who 
shall  indorse."*  And  even  where  an  indorser  could  not 
himself  sue,  the  indorsee  can  sue;^^  e.  g.  a  partner  holding 
the  note  of  his  own  firm.  So,  where  the  indorser  is  himself 
liable  to  contribute  on  the  bill." 

'Cbtorodo  (1877  G.  L.  §  93) ;  JTZ/moM  (1880  Kurd's  E.  S.  727  {  6). 

^Colorado  (\^T7  G.  L.  J  96) ;  lUinois  (1880  Hurd's  R.  8.  728  {  13) ;  Kansas 
(1881  C.  L.  2  541) ;  Nebraska  (1881  C.  S.  310  i  5) ;  Ohio  (1879  R.  S.  I  3174). 
So,  in  Kentucky f  a  holder  by  assignment  is  subject  to  defenses  by  the  maker 
on  the  grounds  of  usury  and  payment  before  notice  of  transfer,  True  v. 
Triplett,  4  Mete.  67  (Ky.  1862). 

•So,  by  statute,  certain  Philadelphia  notes  "  for  value  received,"  or  "for 
value  in* account "  "  without  defalcation,"  or  "  without  set-off,"  Pennsylvania 
(1883  Brightley's  Fend.  Dig.  1369) ;  and  in  Montana  (1879  R.  S.  42  {  5). 

*Oeorgia  (1882  Code  {  2904). 

•Johnson  v.  Johnson,  18  Cent.  L.  J.  99  (Ind.  S.  C.  1888). 

•Chitty  234;  Pease  v.  Hirst,  10  B.  &  C.  122;  Chalmers  v.  Page,  8  B.  &  Aid 
697. 
^Guilfort  v^  Parish  of  Ascension,  28  La.  An.  413  (1876). 

•Noland  v,  Ringgold,  3  Harr.  &  J.  216  (1811).  But  in  Virginia  special 
provision  is  made  for  actions  by  the  assignee  of  such  instruments,  subject, 
however,  to  defenses  (1873  Code  H  17-19). 

•United  States  v.  White,  2  Hill  69  (1841). 

"Pitcher  v.  Burrows,  17  Pick.  361  (1835) ;   Hey  wood  v.  Wingate,  14  N.  H. 
73  (1843). 
"Byles  180;  Steele  v.  Harmer,  14  M.  &  W.  831 ;  4  Exch.  1. 
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Under  a  blank  indorsement  the  holder  may  sue/  Although 
he  is  a  mere  agent  for  collection.*  And,  unlike  a  mere 
power  of  attorney,  such  an  indorsement  for  collection  is  not 
revoked  by  the  indorser's  death.'  So,  where  a  bill  or  note 
is  transferred  as  collateral,  the  indorsee  may  sue  upon  it.* 
An  indorsee  may  sue  the  acceptor  of  the  bill  without  giving 
him  notice  of  the  indorsement.*  But  if  he  avers  an  indorse- 
ment to  another,  he  must  also  show  the  indorsement  by  such 
other  person  to  himself.® 

And  in  most  of  the  States  it  is  provided  by  statute  that 
the  indorsee  of  a  negotiable  note,  or  the  bearer,  if  it  is  pay- 
able to  bearer,  may  bring  an  action  upon  it  in  his  own  name 
against  all  prior  parties.^ 

'But  he  must  be  the  owner,  if  the  statute  requires  suit  to  be  brought  by 
the  real  party  in  interest,  Rich  v.  Starbuck,  51  Ind.  87  (1875). 

'Klein  v.  Buckner,  30  La.  An.  680  (1878). 

•Moore  v.  Hall,  48  Mich.  143  (1882). 

*  Paine  v.  Furnas,  117  Mass.  290  (1875). 

'Chitty  271 ;  Reynolds  v.  Davis,  1  Bos.  &  P.  625. 

•Cunliffe  v.  Whitehead,  3  Bing.  N.  C.  828;  S.  C,  5  Scott  31. 

^Arizona  (1877  C.  L.  J  3467) ;  Colorado  (1877  G.  L.  {  92) ;  District  of  Colum- 
bia (1857  Rev  Code  134  J  4) ;  Idaho  (1874  5  R.  L.  653  J  4) ;   niinoit  (1880 
Hurd's  R.  8.  727  il  5.  8);  Iowa  (1880  1  McClain's  Ann.  Stat.  685  i  2083); 
IndUiiM  (1881  R.  S.  i  6504);   Karuaa   (1881   C.  L.  {  553);   Kentucky  (1881 
G.  S.  249  i  6) ;  Mississippi  (1880  R  C.  i  1124) ;  MissouH  (1879  1  R.  S.  {  548) 
Nevada  (1873  1  C.  L.  f  12) ;  New  Jersey  (1877  Rev.  i  897) ;  New  York  (1882  R 
6.  2242  IJ  1-5) ;  North  Carolina  (1873  Bat.  R.  S.  102) ;  Ohio  (1879  R.  S.  i  3172) 
Oregon  (1874  G.  L  718  i  3) ;  Pennsylvania  (1872  2  Brightly 's  Purd.  Dig.  1173 
i  2);  Rhode  Island  (1882  P.  8.  343  i  7);   Vermont  (1880  R.  L.  {{  2002-3); 
Washington  TerriU/ry  (1881  Code  H  2295-98);  W%so(mnn  (1878  R.  8.  {  1678). 
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II,    LIABILITY   OP  INDOBSEB. 

739.  Indorsement  a  New  Contract — A  New  Bill. 

740.  Indorsers  Liable  Successively. 

741.  Liability  Varied  by  Parol. 

742.  Contract  to  Pay. 

743.  Bight  to  Indemnity  from  MakSr. 

744.  Not  a  Surety. 

745.  Not  a  Guarantor — Nor  Assignor. 

746.  A  Partner— Agent. 

747.  Diversion  from  Original  Purpose. 

748.  Warranty  of  Solvency. 

749.  Notes  of  Insolvent  Banks. 

750.  Payment  by  Bill  or  Note. 

751.  Warranty  of  Good  Faith. 

752.  Signatures  and  Bill — Genuine. 

753.  Delivery  Warrants  Genuineness. 

755.  Warranty  of  Title. 

756.  Validity  by  Indorsement. 

757.  Assignment. 

§  739.  Indorsement — A  New  Contract — A.  New  Bill. — ^The 
indorsement  of  a  bill  or  note  is  a  new  contract.^  As  such,  it 
is  governed  by  the  laws  then  in  force*  at  the  place  of  the 
indorser's  contract*  The  contract  of  maker  or  drawer  and 
indorser  being  separate  contracts  require  separate  ^actions  at 
common  law.*  A  holder  for  value  might,  however,  bring 
such  separate  actions  at  the  same  time  against  the  several 
parties  who  were  liable  to  him  on  the  bill.* 

'And,  as  such,  is  independent  of  the  original  contract  and  consideration, 
McKnight  v.  Wheeler,  6  Hill  492  (1844);  Sanders  v.  Bacon,  8  Johns.  485 
(1811) ;  Weil,  Succession  of.  24  La.  An.  139  (1872) ;  Morrison  v.  Lovell,  4  W. 
Va.  346  (1870);  Freeman  v.  Bingham,  65  Ga.  580  (1880).  And  it  may  be 
valid  although  the  making  of  the  original  contract  was  between  alien  ene- 
mies and  void  on  that  account,  Morrison  v.  Lovell,  supra.  And  the  indorse- 
ment must,  therefore,  be  set  out  in  the  pleading  as  such,  Sinker  v.  Fletcher, 
61  Ind.  276  (1878). 

*1  Daniel  595. 

•Chitty  261 ;  1  Daniel  605;  1  Edwards  i  381 ;  Trimbey  v.  Vignier,  1  Bing. 
N.  C.  151 ;  Greathead  v.  Walton,  40  Conn.  226  (1878) ;  Wat.  Bank  v.  Green, 
83  Iowa  140  (1871) ;  Huse  v.  Hamblin,  28  76. 501  (1870) ;  Trabue  v.  Short,  18 
La.  An.  257  (1866).  So,  as  to  demand  of  payment,  Aymar  v.  Sheldon,  12 
Wend.  489  (1834) ;  liability  for  damages,  Slacum  v.  Pomery.  6  Cranch  221 
(1810) ;  notice  of  dishonor,  Powers  v.  Lynch,  3  Mass.  77  (1807) ;  discharge 
for  laches  in  suing  maker,  Williams  v.  Wade,  1  Mete.  82  (1842) ;  and  eflfect 
of  contract  in  general,  Dow  v.  Bowell,  12  N.  H.  49  (1841);  Artizans'  Bank 
V,  Park  Bank,  41  Barb.  599  (1864).  So,  Clanton  v.  Barnes,  50  Ala.  260  (1873), 
where  a  note  owned  by  a  married  woman  was  transferred  by  her  husband 
contrary  to  the  law  of  the  place  of  transfer. 

*1  Daniel  596. 

*Chitty  272.  But  the  acceptor  may  now  obtain  a  stay  of  proceedings  on 
payment  of  the  bill  and  of  the  costs  of  the  suit  against  himself,  lb. 
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The  indorsement  of  a  bill  of  exchange  is,  in  effect,  the 
drawing  of  a  new  bill  by  the  indorser  upon  the  acceptor  or 
drawee  in  favor  of  the  indorsee.^  And  the  indorser's  liability 
to  subsequent  parties  is  equivalent  to  that  of  the  drawer  of  a 
new  bill.*  This  is  true,  in  like  manner,  of  indorsements 
made  after  the  maturity^  of  a  bill,'  the  new  bill  being  drawn 
by  implication  payable  on  demand.*  In  the  same  way,  the 
indorsement  of  a  note  has  been  said  to  be  a  new  bill  drawn 
by  the  indorser  on  the  maker.*  But  it  is  not  a  new  note,  for 
the  liability  of  the  maker  of  a  note,  like  that  of  the  acceptor 
of  a  bill,  is  absolute,  while  that  of  drawer  and  indorser  is 
conditioned  on  demand  and  notice  of  dishonor.®  It  has  been 
held,  however,  that  the  indorsement  of  a  note  may  be  prop- 
erly declared  on  at  common  law  as  a  bill  of  exchange.^ 

§  740.  Indorsers  Liable  Successivelj. — ^The  liability  of  in- 
dorsers  of  commercial  paper  is  in  the  order  in  which  their 
names  appear  on  the  paper,  although  between  immediate 
parties  or  at  suit  of  a  holder  with  notice  a  different  actual 
relation  may  be  shown.*  Thus,  an  accommodation  drawer 
and  the  i^tadorsing  payee,  who  was  accommodated,  may  be 

>Chitty  276;  1  Daniel  576;  1  Edwards  {  405 ;  2  Parsons  25;  Story  on  Bills 
i  108;  Story  on  Prom.  Notes  {  121 ;  Smallwood  v.  Vernon,  1  Stra.  479;  Wil- 
liams V.  Field,  3  Salk.  68;  Claxton  v.  Swift,  Skin.  255;  Hill  v.  Lewis,  Skin. 
411 ;  1  Salk.  132;  Luke  v.  Haves,  1  Atk.  282;  Haley  v.  Lane,  2  76.  181 ;  Gib- 
son V,  Minet.  1  H.  Bl.  569.  587;  Ballingalls  v.  Gloster.  3  Enst  482;  Allen  v. 
Walker,  2  M.  &  W.  317;  Van  Staphorst  v.  Pearce,  4  Mass.  258  (1808) ;  Kil- 
gore  V.  Bulkley,  14  Conn.  362  (1841).  So,  the  indorsement  of  a  goldsmith's 
note.  Tassell  v.  Lewis,  1  Ld.  Raym.  743.  And  the  original  drawee  may  be 
regarded  as  a  drawee  au  besoin  of  the  new  bill. 

•Byles  153 ;  Penny  v.  Innes.  1  C.  M.  &  R.  441 ;  S.  C,  5  Tyrw.  107 ;  Allen  v. 
Walker,  2  M,  <fe  W.  317. 

'Broun  v.  Hull,  33  Gratt.  23  (1880). 

♦Smith  r.  Caro,  9  Oregon  278  (1881) ;  Hunt  v.  Wadleigh,  26  Me.  271  (1846). 

*1  Daniel  596;  2  Parsons  25. 

•Byles  150;  Chitty  276;  Gwinnell  v,  Herbert,  5  Ad.  &  El.  436;  S.  C.  6  N. 
&  M.  723. 

^Chitty  276;  Brown  v.  Harraden,  4  T.  R.  149.  But  see,  coniraf  Buller  v, 
Cripps,  6  Mod.  29. 

•1  Daniel  631;  1  Edwards  {  399;  Camp  v.  Simmons,  62  Ga.  73  (1878); 
Scott  V.  Doneghy,  17  B.  Mon.  321  (18o6).  So,  Whitehouse  v.  Hanson,  42  N. 
H.  9  (1860),  where  the  relation  in  question  was  one  of  co-suretyship  among 
joint  makers.  See,  too,  Macdonald  v.  Whitfield,  L.  R.  8  App.  Gas.  733  (1883). 
The  presumption  can  only  be  changed  by  evidence  of  %  special  agreement 
for  a  different  liability,  Mclntire  v.  Darley,  15  Mo.  App.  583  (1884j. 
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shown  to  be  joint  promisors  as  to  the  acceptor,  although  not 
so  as  to  the  holder.'  As  to  the  remote  holder,  successive  in- 
dorsers  are  liable  severally  and  not  jointly.^  And  this  is 
true  even  upon  a  note  taken  in  renewal  of  another,  on  which 
their  names  appeared  in  reverse  order  ;^  and  although  both 
of  them  were  accommodation  indorsers  on  the  original  note 
as  well  as  on  the  renewal.*  Such  successive  liability  is  in 
some  instances  provided  for  by  statute.*  The  position  of  the 
names  on  the  paper  is  notice  to  purchasers  of  the  respective 
rights  and  liabilities  of  the  parties.* 

Even  between  themselves  successive  accommodation  in- 
dorsers are  liable  to  one  another  in  the  order  in  which  their 
names  appear,^  in  the  absence  of  special  agreement  to  the 
contrary.*  Only  an  express  agreement  can  render  them 
liable  to  one  another  as  co-sureties,*  with  the  consequent 
right  and  duty  of  contribution  as  such.'° 

§  741.  Liability  Varied  by  Parol. — ^The  burden  of  proving 
such  agreement  lies,  of  course,  on  the  party  alleging  it.*^ 
And  mere  conversation  which  induced  such  a  supposition  is 
insufficient,  if  it  lacks  the  definite  and  positive  character  of 
an  agreement.'*    But  if  such  an  agreement  exists,  it  may  be 

»Ware  v.  City  Bank,  59  Ga.  846  (1877). 

«Syme  v.  Brown.  19  La.  An.  147  (1867);  Bradford  «.  Corey,  6  Barb.  461 
(1849).  At  least  prima  facie,  Givens  v.  Merchants'  Nat.  Bank,  85  111.  442 
(1877) ;  Hale  v.  Danforth,  46  Wis.  554  (1879) ;  Freeman  v.  Ellison,  87  Mich. 
459  (1877) ;  Price  v.  Lavender,  38  Ala.  889  (1862). 

*Hacket  v.  Lenares,  16  La.  An.  204  (1861). 

*Poineroy  v.  Clark,  1  MacArth.  606  (1874). 

^Georgia  (1882  Code  i  2780) ;  MorUana  (1879  B.  S.  424  U  102, 106). 

•Bogue  V.  Melick.  25  111.  91  (1860). 

^Shaw  V.  Knox.  98  Mass.  214  (1867) ;  Moody  v.  Findley,  43  Ala.  167  (1869)  ; 
Blink  of  the  United  States  v.  Beirne,  1  Gratt.  239  (1844).  And  such  liability, 
reduced  to  a  judgment  in  favor  of  one  indorser  against  the  other,  is  subject 
to  a  garnishee  proceeding,  Moody  v,  Findley,  supra, 

•Woodward  v.  Severance,  7  Allen  340  (1863);  Druhe  v,  Christy,  10  Mo. 
App.  666  (1881) ;  Coolidge  v.  Wiggin,  62  Me.  568  (1873) ;  Kirschner  v.  Conk- 
lin,  40  Conn.  77  (1873) ;  Bank  of  the  United  States  v.  Beirne,  1  Gratt.  239 
(1844). 

•Stillwell  V.  How.  46  Mo.  589  (1870) ;  McCune  v.  Belt,  25  16. 174  (1869). 

"McCarty  v.  Roots,  21  How.  437  (1858) ;  McDonald  v.  Magruder,  8  Pet.  470 
(1830) ;  Hogue  v.  Davis,  8  Gratt.  4  (1851) ;  Farmers'  Bank  v.  Van  Meter,  4 
Rand.  653  (1826) ;  Kirschner  v.  Conklin,  40  Conn.  81  (1873). 

"Hogue  «.  Davis,  8  Gratt.  4  (1851). 

"Sweet  V.  McAllister,  4  Allen  353  (1862). 
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proved  between  the  immediate  parties  to  it  by  parol  evi- 
dence;^ but  not  against  remote  parties.*  And  such  evidence 
is  admissible  to  support  an  action  brought  by  a  first  accom- 
modation indorser  against  a  second  accommodation  indorser 
for  contribution  as  a  co-surety.*  If,  however,  funds  have 
been  furnished  by  the  drawer  to  an  indorser  for  the  express 
purpose  of  paying  a  bill,  a  trust  will  be  created  in  favor  of 
prior  indorsers,  which  a  court  of  equity  will  enforce  by 
directing  the  funds  to  be  so  applied.*  One  whose  name  is 
on  the  paper  as  first  indorser  according  to  agreement  may, 
nevertheless,  have  actually  signed  it  after  the  second  in- 
dorser.* The  payee  is  prima  facie  the  first  indorser;®  but 
if  a  mistake  has  been  made  in  the  order  of  signing  the 
names,  it  may  between  immediate  parties  be  proved  by  parol 
and  corrected  in  equity.^  In  like  manner,  it  may  be  shown 
between  such   parties  that  an  indorsement,  written  on  the 

'Ross  V.  Espy,  66  Penna.  St.  481  (1870) ;  Smith  v.  Morrill,  54  Me.  48  (1866) ; 
Coolidge  V,  Wiggin,  62  76.  568  (1873);  Sturtevant  v.  Randall,  53  lb.  149 
(1873) ;  Easterly  v.  Barber,  66  N.  Y.  433  (1876) ;  Weston  v.  Chamberlain,  7 
Cush.  404  (1851) ;  Drummond  v.  Yager,  10  Bradw.  380  (1882).  And  in  like 
manner  such  evidence  has  been  admitted  to  show  the  relation  of  makers 
and  indorsers  iyiter  se  as  sureties  for  one  another,  Core  v.  Wilson,  40  Ind.  204 
(1872) ;  or  of  drawer  and  indorser,  as  co  sureties  for  the  acceptor,  Eilelen  v. 
White,  6  Bush  408  (1869) ;  Denton  v,  Lytle,  4  16.  597  (1868).  And  under  the 
New  York  code  one  joint-maker  may  in  a  suit  at  Ihw  brought  by  the  payee 
show  by  parol',  that  he  was  a  mere  surety  for  the  other  mnker  and  discharged 
by  an  extension  given  to  him,  Hubbard  v.  Guernsey,  64  N.  Y.  457  (1876). 

» Williams  v.  Smith,  48  Me.  135  (1858). 

•Phillips  V.  Preston,  5  How.  278  (1817),  such  contract  being  a  collateral 
one.  But  see,  contra,  Beasley,  C.  J.,  in  Johnson  v,  Ramsey,  14  Vroom  279 
(1881),  distinguishing  in  this  respect  between  a  regular  indorser  and  a 
jstranger  indorsing  before  the  payee. 

*  Price  V.  Truesdell,  1  Stew.  Eq.  200  (N.  J.  1877). 

•Brock way  v.  Coraparee,  11  Humph.  355  (1850).  This  is  so  where  the 
payee  writes  his  indorsement  over  but  after  that  of  another,  who  refuses  to 
indorse  in  any  other  capacity  than  that  of  second  indorser,  Chalmers  v. 
McMurdo,  5  Munf.  252  (1816). 

•1  Daniel  632.  And  it  has  been  held  that  the  payee  cannot  fill  the  blank 
accommodation  indorsement  of  a  stranger  with  a  promise  to  pay  the  payee, 
Brockway  v.  Comparee,  11  Humph.  355  (1850). 

^Cahal  V.  Frierson,  3  Humph.  411  (1842).  where  the  correction  was  made 
after  judgment  rendered  at  law  on  the  note  as  it  stood.  In  like  manner, 
fraud  in  changing  the  order  may  be  corrected,  e.  g.  where  a  renewal  note  is 
for  mere  convenience  indorsed  in  blank  by  the  third  indorser  first,  and  the 
other  indorsers  change  the  order  of  his  indorsement  without  his  consent  by 
signing  below  his  signature,  Slagle  v.  Rust,  4  Qratt.  274  (1848). 
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face  of  a  note,  was  placed  there  by  mistake/  And  where 
the  indorsers  are  joint-payees,  they  will  be  presumed  to  be 
joint  indorsers.* 

§  742.  Contract  of  Indorser — Promises  Pajnnent. — The 
indorser  by  placing  his  name  on  the  back  of  a  negotiable  bill 
of  exchange,  note  or  check  undertakes,  first,  that  it  shall 
be  accepted  and  paid  according  to  its  tenor  on  due  present- 
ment and  notice  of  dishonor;  second,  that  the  instrument 
and  the  signatures  of  all  prior  parties  upon  it  are  genuine ; 
third,  that  the  instrument  is  valid  according  to  its  purport; 
fourth,  that  the  parties  to  it  are  competent  to  contract ;  fifth, 
that  the  indorser  himself  has  the  title  and  right  to  transfer.* 

The  indorsement  of  a  bill  when  delivered  implies  a  war- 
ranty or  promise  that  it  shall  be  paid  on  condition  of  due 
presentment  and  notice  of  dishonor.*  If  the  bill  is  payable 
in  future,  he  undertakes  that  he  will  pay  it  with  damages,  if 
the  drawee  fails  to  accept  it  on  presentment  and  he  is  duly 
notified  of  such  failure.* 

He  also  undertakes  to  pay  it  with  damages  if  the  drawer 
or  maker  does  not  pay  it  according  to  its  tenor  at  maturity 
and  he  is  duly  notified.*  In  New  Hampshire  notes  payable 
on  demand  and  on  time  are  put  on  the  same  footing  as 
regards  the  indoreer's  liability.^  This  promise  to  pay  in- 
cludes interest,*  and  extends  to  subsequent  holders.*  But  in 
Illinois  it  does  not  include  attorney's  fees  or  damages  over 
and  above  the  face  of  the  note.^**     And  in  Kentucky  his 

• 

» Walton  V.Williams,  44  Ala.  347  (1870). 

*Lane  v.  Stacy,  8  Allen  41  (1864) ;  Culver  v.  Leovy,  19  La.  An.  202  (1867). 

•1  Daniel  596;  1  Edwards  {§  384,  406;  Story  on  Bills  «  110,  225. 

*Chitty  276;  Morley  v,  Boothby,  3  Bing.  107.  And  if  the  note  is  prima 
/ode  payable  at  the  maker's  residence,  this  presumption  applies  to  the 
indorser  also,  Mclntyre  v,  Michigan  &o.  Ins.  Co.,  52  Mich.  188  (1888). 

^Byles  153 ;  Chitty  276;  1  Daniel  599;  Ballingalls  v,  Gloster,  3  East  481. 

*Byle8  153;  1  Daniel  599;  Juniata  Bank  v.  Hale,  16  Serg.  &  R.  160.  So, 
Lynch  v.  Goldsmith,  64  Ga.  42  (1879). 

^New  Hampshire  (1878  G.  L.  509  J  12). 

•Stumps  V,  Cooper,  3  Baxter  223  (1873). 

•Chaddock  v.  Van  Ness,  6  Vroom  517  (1871);  Partridge  v.  Davis,  20  Vt 

499  (1848). 

"Short  V.  Coffeen,  76  111.  246  (1876). 
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liability  only  extends  to  the  consideration  received,  except 
in  the  case  of  notes  payable  in  bank  and  bills  of  exchange.^ 
If  the  maker  signs  and  indorses  a  note  which  is  payable  to 
a  blank  payee,  he  will  be  liable  both  as  maker  and  indorser.^ 
But  one  who  signs  as  surety  for  the  maker  of  a  note  will  be 
liable  before  one  who  indorses  it  for  the  maker^s  accommoda- 
tion.* 

§  743.  Right  to  Indemnity  from  Maker. — It  has  been  aues- 
tioned  whether  the  contingent  liability  of  the  indorser  before 
he  has  paid  the  note,  is  a  "  debt "  which  can  be  proved  m 
insolvency.*  But  such  liability  has  been  held  to  be  a  debt 
from  the  date  of  the  indorsement,  as  against  a  voluntary 
transfer  of  his  property  by  the  indorser.*  And,  in  Creorgia, 
an  attachment  will  lie  against  the  maker  on  such  liability 
before  any  payment  made  by  the  indorser.*  In  Vermont 
such  liability  is  provable  as  a  contingent  one  against  the 
estate  of  the  deceased  maker;'  while  in  South  Carolina 
the  indorser's  right  against  the  maker,  and  upon  a  mort- 
gage made  by  the  maker  for  his  security,  has  been  held 
to  be  absolute."  The?  maker's  contingent  liability  to  the 
payee  lasts  as  long  as  the  payee's  liability  on  his  indorsement 
is  outstanding.*  And  the  indorser  may  enforce  it  iii  an 
action  for  money  paid  to  the  maker's  use.^** 

§  744.  Indorser  not  a  Surety. — An  indorser  is  not  a  surety 
and  not  liable  as  such  to  the  acceptor,  unless  he  indorses  for 
honor  or  for  accommodation  of  the  drawer."    But  if  a  bill  is 

'Short  V,  Trabue,  4  Mete.  299  (Ey.  1863).  So,  the  indorser  of  a  note  not 
payable  at  a  chartered  bank,  Campbell  v.  Farmers'  Bank,  10  Bush  152" 

(1873). 

•Usry  V,  Saulsbury,  62  Ga.  179  (1878). 

•Core  V.  Wilson,  40  Ind.  204  (1872). 

^Stowell  i\  Richardson,  3  Allen  64  (1861).  But  such  liability  is,  in  Ene- 
land,  provable  as  a  debt  in  bankruptcy  by  force  of  the  statute  of  7  Geo.  X. 
c.  31,  Starey  v.  Barnes,  7  £ast  438. 

'Primrose  v.  Browning,  66  Ga.  369  (1876). 

^Georgia  (1882  Code  {  2160). 

»Curley  v.  Hand,  63  Vt.  624  (1881). 

•McCaughrin  v.  Williams,  16  So.  Car.  606  (1881). 

•Treat  v.  Gilmore,  49  Me.  34  (1860). 

'•Flint  V.  Marble  Company,  63  Vt.  669  (1881). 

"Chitty277. 
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accepted  afler,  and  on  the  faith  of,  the  indorsement,  and  is 
paid  at  maturity  by  the  acceptor,  the  drawer  and  indorser 
may  be  liable  to  him  jointly.*  On  the  other  hand,  one  may- 
even  indorse  as  surety  for  the  drawee,  and  will  be  liable  in 
such  case,  notwithstanding  the  necessity  for  circuity  of  action.* 
At  common  law  an  indorser  is  not  liable  as  a  surety ;'  even 
where  the  note  with  the  payee's  name  in  blank  was  signed 
jointly  by  a  principal  and  a  surety,  and  the  blank  was  filled 
after  indorsement  with  the  indorser's  name  as  payee.* 

If  the  word  "  surety  "  is  added  to  the  indorser's  signature, 
he  will  be  liable  both  as  surety  and  indorser.*  And  in 
Louisiana  an  indorser  may  be  held  as  a  surety  on  proof  of 
such  intention.*  And  he  is  prima  facie  a  surety  for  the 
maker  in  Kansas,^  and  in  North  Carolina.*  So,  an  accom- 
modation indorser  is  a  surety  in  Georgia.'  So,  in  Dakota,  at 
suit  of  parties  with  notice,  but  not  as  to  subsequent  indorsees.^^ 

§  745.  Indorser  not  a  Guarantor — Nor  Assignor. — A  guar- 
anty is  not  an  indorsement,  and  an  indorsement  is  presump- 
tively not  a  guaranty."  But  by  statute  in  some  States  an 
indorser  is  now  liable  as  a  guarantor,  unless  otherwise  ex- 

*Ro88  V.  Saulsbury,  62  Ga.  379  (1874). 

*W^ilkin8on  v.  Unwin,  L.  R.  7  Q.  B.  D.  636  (1881). 

*Not  at  common  law,  Ross  t'.  Jones,  22  Wall.  576  (1874) ;  nor  by  virtue  of 
the  Arkansas  statute  discharging  persons  "  bound  as  security,"  if  the  prin- 
cipal debtor  be  not  prosecuted  on  written  request  of  the  surety,  Ross  v. 
Jones,  supra;  nor  by  the  Kentucky  statute  making  him  liable  as  assignor, 
only  on  prosecution  of  the  principal,  Williams  v.  Obst,  12  Bush  266  (1876) ; 
nor  in  Missouri,  Deitz  v.  Corwin,  35  Mo.  376  (1864). 

^Armstrong  v.  Harshman,  61  Ind.  52  (1878)., 

•Bradford  v.  Corey,  6  Barb.  461  (1849). 

•Thielman  v.  Gueble,  32  La.  An.  260  (1880).  So,  an  accommodation  in- 
dorser in  blank,  McGuire  v.  Bosworth,  1  lb.  248  (1846). 

^Horville  v.  Northrup,  14  Kans.  439  (1875). 

"Ingersoll  v.  Long.  4  Dev.  <fe  B.  293  (1839) ;  North  OaroHna  (Act  of  1827; 
1883  Code  J  50).  This  statute  applies  to  negotiable  bonds  and  notes,  wher- 
ever the  indorsement  does  noj«  express  a  different  intention  and  dispenses 
with  demand  on  the  maker,  but  does  not  apply  to  bills  of  exchange. 

•Georgia  (1882  Code  {  2151). 

^•DaJcota  (1877  Rer.  Codes  473  J  1850). 

"Trust  Co.  V.  National  Bank,  11  Otto  68  (1879),  so  as  to  cut  off  defenses. 
And  in  Illinois,  at  least,  prima  facie  not  until  the  recent  statute,  Boynton 
V,  Pierce,  79  111.  145  (1875) ;  Wallace  v.  Goold,  91  111.  15  (1878). 
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pressed/  aud  is  entitled  to  be  discharged  as  a  guarantor.* 
If  the  indorsement  contains  a  guaranty  and  waiver,  the  in- 
dorser  will  still  be  liable  as  an  indorser  with  an  enlarged 
liability.^  And  in  Nebraska  it  has  been  held  to  be  imma- 
terial whether  he  intended  to  sign  as  indorser  or  guarantor/ 
On  the  other  hand,  an  indorsement  is  more  than  a  mere 
assignment  or  transfer/  In  Indiana  an  assignment  is  not 
governed  by  the  laj^  merchant/  In  Illinois  an  indorsement 
is  an  assignment  if  made  by  the  payee,  or  a  guaranty  if 
made  by  a  stranger  to  the  instrument/  In  Kentucky  the 
indorser  of  a  note  not  negotiable  and  payable  at  bank  is  a 
mere  assignor,  unless  otherwise  expressed;®  and  the  assignee's 
recovery  is  limited  to  the  amount  paid  by  him/ 

§  746.  Indorser — ^A  Partner — ^Agent. — Sometimes  a  special 
relation  exists  between  the  parties  to  an  indorsement.  Thus, 
a  bill  may  be  taken  in  a  partnership  transaction  payable  to 
one  of  the  partners  and  indorsed  by  him  for  convenience  of 
collection  to  the  other,  without  intending  to  become  liable 
himself.^^  On  the  other  hand,  it  has  been  held  that  a  first 
indorser,  on  being  sued  by  the  second  indorser  on  the  paper, 
cannot  show  that  they  were  partners  and  that  he  had  paid 
his  share  of  the  note." 

Moreover  the  indorsement  may  be  by  an  agent  to  his  prin- 
cipal, in  which  case  he  may  become  liable  to  his  principal  by 
an  express  agreement."  But  he  will  not  become  liable  to  him 
on  the  purchase  of  a  draft  upon  a  good  house  and  at  the  re- 

UlHnoU  (1883  Kurd's  R  S.  c.  98  {  8).    So,  too,  in  Iowa  a  blank  indorsement 
(1880  R.  C.  i  2089). 

^Dakota  (1877  Eev.  Codes  473  J  1849). 

•Heard  v.  Dubuque  Co.  Bank,  8  Neb.  10  (1878). 

*  Newton  Wagon  Co.  v.  Diers,  10  Neb.  284  (1880). 

*  Kline  v.  Keiser,  87  Penna.  St.  485  (1878). 
•Bullitt  V.  Scribner,  1  Blackf.  14  (1818). 
'Wallace  v.  Goold,  91  111.  15  (1878). 

^Carlisle  v.  Chambers,  4  Bush  268  (1868) ;  1881  G.  S.  c.  22  {{  14,  21. 

•Humphrey  v.  Hughes,  79  Ky.  487  (1881). 

*«Denton  v.  Peters,  L.  B.  6  Q.  B.  475. 

"Miller  v,  Talcott,  54  N.  Y.  114  (1873),  affirming  46  Barb.  171. 

"aark  V.  Roberti,  26  Mich.  506  (1873). 
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quest  of  the  principal.^  So,  if  he  takes  a  draft  by  the  prin- 
cipal's direction  in  payment  of  a  claim  collected  by  him  and 
indorses  it  for  the  purpose  of  transfer  to  the  principal.* 

§  747.  Diversion  from  Original  Purpose. — If  an  indorse- 
ment is  made  for  a  special  purpose,  which  has  been  violated, 
the  indorser  will  not  be  liable  except  to  a  bona  fide  purchaser 
for  value  before  maturity.*  So,  if  a  bill  is  transferred  without 
recourse  and  is  subsequently  indorsed  without  consideration 
to  enable  the  holder  to  bring  suit  on  it  against  the  maker.^ 
Or  the  indorsement  may  have  been  made  merely  for  the  pur- 
pose of  identifying  the  payee's  agent,  who  had  already  in- 
dorsed the  bill  as  such.^  So,  a  bank  will  not  be  liable  on  an 
indorsement  for  collection  by  its  cashier.* 

But  it  is  no  defense  that  the  indorsement  was  for  accom- 
modation  and  known  to  the  holder  to  be  such  ;^  or  that  the 
indorser  had  no  title;*  or  that  the  bill  was  indorsed  as  col- 
lateral and  afterward  indorsed  in  violation  of  law  by  the 
pledgee.'  It  is  the  duty  of  the  indorser  to  take  up  a  note  or 
bill  when  dishonored,  although  he  is  secured  by  the  maker.^^ 
And  his  liability  is  not  aflPected  by  the  non-performance  of 
a  contingent  contract  between  the  maker  and  the  purchaser 
for  a  deposit  of  collateral ;"  or  by  the  fact  that  the  acceptance 
was  for  an  illegal  gaming  debt;"  or  that  the  note  was  payable 
to  bearer  and  might  have  been  transferred  without  indorse- 
ment." 

'Byere  v.  Harris,  9  Heisk.  652  (1872). 

*Kimmell  v.  Bittner,  62  Penna.  St.  203  (1869). 

•Bowman  v.  Van  Kuren,  29  Wis.  209  (1871). 

*  Collier  v.  Mahan,  21  Ind.  110  (1863). 

•Commercial  Press  v.  Crescent  City  Bank,  26  La.  An.  744  (1874). 

•Bank  of  State  of  New  York  v.  Farmers'  Branch,  29  N.  Y.  619  (1864), 
affirming  36  Barb.  332. 

'Brown  v.  Mott,  7  Johns.  361  (1811). 

«2  Parsons  26. 

'Gardner  v.  Gager,  1  Allen  602  (1861). 

"Amoskeag  Bank  v.  Robinson.  44  N.  H.  603  (1863). 

"Baumgardner  v.  Reeves,  35  Penna.  St.  260  (1860). 

"Edwards  v.  Dick,  4  B.  &  Aid.  212. 

"Tillman  v.  Ailles,  5  Sm.  &  M.  373  (1846). 
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§  748.  Warranty  of  Solvency. — Delivery  without  indorse- 
ment does  not  warrant  the  solvency  of  prior  parties.^  And, 
in  general,  if  a  note  or  bill  is  transferred  by  way  of  sale,  dis- 
count or  exchange,  without  indorsement,  the  transferor  will 
not  be  liable  in  case  of  its  non-payment.*  A  transfer  without 
indorsement  for  the  market  value  of  a  bill  is  prima  facie  a 
sale.'  And  the  transferor  is  not  even  liable  to  refund  the 
consideration,  if  the  paper  proves  to  be  valueless.*  But  in 
Tennessee  such  transferor  has  been  held  to  be  incompetent 
as  a  witness,  by  reason  of  his  implied  warranty  of  the  bill.* 
And  in  Indiana  the  assignment  of  a  note  not  payable  in 
bank,  and  therefore  not  negotiable,  implies  a  warrant  that 
the  maker  is  able  to  pay.* 

§  749.  Notes  of  Insolyent  Banks. — ^The  delivery  of  a  bank 
not«  amounts,  it  is  said,  to  a  warranty  of  the  solvency  of  the 
bank  at  that  time.^  Thus,  in  the  sale  of  the  note  of  an  in- 
solvent bank,  made  in  good  faith,  this  implication  will  sup- 
port a  subsequent  promise  of  payment.®  So,  if  a  bank  note 
is  changed  into  smaller  notes  as  a  favor  to  the  transferor,  he 

'Byles  161;  Chitty  280;  1  Daniel  681;  1  Edwards  2  358;  Camidge  «.  Al- 
lenby,  6  B.  <fe  C.  373;  Guardians  of  Lichfield  Union  v.  Greene.  26  L.  J.  140; 
S.  C,  1  H.  &  N.  884;  Smith  v.  Mercer,  L.  B.  3  Exch.  61;  Emly  v.  Lye,  15 
East  7;  Bank  of  England  v.  Newman,  1  Ld.  Raym.  442;  Jones  v.  Ryde,  5 
Taunt.  487;  S.  C,  1  Marsh.  157;  Young  v.  Cole,  3  Bing.  N.  C.  724;  Bruce  v. 
Bruce,  1  Marsh.  165;  5  Taunt.  495;  Fuller  v.  Smith,  Ryan  &M.  49;  Gurney 
V.  Womersley,  4  El.  &  Bl.  133 ;  Hurst  v.  Chambers.  12  Bush  155  (1876) ;  Mul- 
liken  v.  Chapman,  75  Me.  306  (1883). 

•Byles  162;  Chitty  281;  Bank  of  Ensfland  v,  Newman,  supra;  Ex  parte 
Shuttleworth,  3  Ves.  Jr.  368;  JS'a;  joarte  Roberts.  2  Cox  171;  Read  v.  Hutch- 
inson, 3  Campb.  352;  Fenn  v.  Harrison,  3  T.  R.  757;  Evans  v.  Whyle,  5 
Bing.  4a5 ;  S.  C,  3  M.  <fe  P.  130;  Burgess  v.  Chapin,  5  R.  1. 225  (1858) ;  Beck- 
with  V,  Farnum,  lb.  230;  Bicknall  v.  Waterman,  lb,  43.  So,  the  part  pay- 
ment of  the  discount  of  a  bill  by  delivering  without  indorsement  other  bills 
which  prove  to  be  worthless,  will  not  render  the  bank  which  delivers  them 
liable,  Fydell  v.  Clark,  1  Esp.  447. 

■And  the  rule  of  caveat  emptor  applies,  Byles  161.  But  as  to  payment  for 
goods  at  the  time  of  purchase  by  bills  not  indorsed  which  prove  to  be  worth- 
less, see  Ex  parte  Blackburne,  10  Ves.  204;  Jones  v.  Ryde,  5  Taunt.  487. 

'Byles  161. 

•  Barton  v.  Trent,  3  Head  166  (1859). 

•Huston  V.  First  Nat.  Bank,  85  Ind.  21  (1882) ;  1881  R.  S.  Ind.  J  5504.  So, 
the  indorser  of  a  note  negotiable  by  statute  but  not  by  the  law  merchant 
Willson  V.  Binford,  81  lb.  588  (1882). 

'2  Parsons  40;  Story  on  Prom.  Notes  i  119.    But  see  Byles  162. 

•Houghton  V.  Adams,  18  Barb.  545  (1854). 
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is  under  an  implied  obligation  to  refund  the  amount  received, 
if  the  note  proves  to  be  bad.^  So,  if  a  bank,  as  a  favor  to  a 
customer,  cashes  a  check  drawn  on  another  bank  without  in- 
dorsement.' So,  if  bank  notes  are  deposited  by  a  customer 
and  the  bank  which  issued  them  fails  the  day  of  their 
deposit.'^ 

The  delivery  of  bills  by  way  of  discount  is  a  sale,  where  they 
are  not  transferred  as  collateral  for  money  loaned,  and  carries 
no  right  of  action  against  the  transferor,  if  the  bills  prove  to 
be  bad/  On  the  other  hand,  payment  of  a  discount  in  bank 
notes  of  a  country  bank  which  has  failed,  unknown  to  either 
party,  is  no  payment,  and  the  person  receiving  the  same 
without  laches  may  recover  the  amount  from  the  bank  which 
discounted  his  bill.^ 

One  who  transfers  commercial  paper  may  warrant  the 
solvency  of  the  maker  or  acceptor  by  parol.*  But  a  collat- 
eral guaranty,  to  render  the  transferor  personally  liable 
without  indorsement,  should  be  express;^  and  is  limited  in 
its  effect  to  the  immediate  parties  to  it.^ 

§  750.  Pajrment  by  Bill  or  Note. — In  general,  a  transfer  of 
commercial  paper  without  indorsement  is  not  payment  of  an 
existing  debt,  unless  that  is  expressly  agreed  or  plainly  in- 
ferred.*    Even  where  there  is  an  express  guaranty  of  the 

' Byles  163 ;  Holers  v.  Langford,  1  Cromp.  &  M.  637;  Turner  v.  Stones,  1  D. 
A  L.  122.  But  see  Edmunds  t;.  Digges,  1  Gratt.  367  (1845),  where  it  was  held 
that  there  was  no  implied  warrant  of  the  solvency  of  the  bank,  both  parties 
acting  in  good  faith  and  the  bank  having  failed  the  same  day. 

*Byles  164;  Woodland  v.  Fear,  7  El.  <fe  Bl.  519. 

•Byles  164;  Timmins  v.  Gibbins,  18  Q.  B.  722.  But  see  contra,  Corbit  v. 
Bank  of  Smyrna,  2  Harring.  235  (1837). 

*Chitty  281 ;  Ex  parte  Shuttleworth,  3  Ves.  368.  So,  2  Parsons  41,  unless 
the  transferor  kne\Y  of  the  drawer's  insolvency. 

*Chitty  282;  Camidge  v.  Allenby,  6  B.  &  C.  373. 

•1  Daniel  683;  Milks  v.  Rich,  80  N.  Y.  269  (1880),  affirming  15  Hun  178; 
Oardell  v.  McNiel,  2  N.  Y.  836  (1860).  And  such  guaranty  is  not  a  promise 
to  pay  the  debt  of  another  within  the  meaning  of  the  statute  or  frauds, 
Cardell  v.  McNiel,  supra;  Milks  v.  Rich,  jwpra.  So,  if  in  writing  but  not 
expressing  the  consideration  as  required  by  the  statute  of  frauds,  Johnson 
V.  Gilbert,  4  Hill  178  (1843) ;  Dauber  v.  Blackney,  38  Barb.  432  (1862). 

'Chitty  280;  SU)ry  on  Prom.  Notes  i  117. 

'Story  on  Pronj.  Notes  J  117. 

•Byles  163;  Story  on  Prom.  Notes  i  117 ;  Van  Wart  v.  Woolley,  3  B.  &  0. 
439,  446.    "In  the  case  of  a  pre-existing  debt  paid  by  notes,  if  the  notes  be 
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maker's  solvency,  which  is  void  by  the  Statute  of  Frauds,  an 
action  will  lie  for  the  value  of  goods  so  paid  for,  on  evidence 
that  absolute  payment  was  not  intended.'  Payment  by  bills 
of  a  bank  which  fails  leaves  the  purchaser  still  liable  for  the 
goods  purchased,  unless  the  seller  expressly  took  the  risk  as 
to  the  bills.*  Payment  by  a  bill,  note  or  check  is  condi- 
tioned on  the  payment  of  the  paper  at  its  maturity.*  If  bank 
notes  are  used  in  payment  and  the  bank  of  issue  has  failed, 
neither  party  knowing  of  such  failure  at  the  time  of  the 
transfer,  the  transferor  must  bear  the  loss  and  remain  liable 
on  the  original  consideration.*  So,  if  he  delivers  in  payment 
and  in  good  faith  the  note  of  a  third  person  who  is  then  in- 
solvent.* And  this  is  true,  a  fortiori^  if  the  maker  of  the 
note  was  insolvent  at  the  time  it  was  made  and  the  transferor 
knew  him  to  be  in  failing  circumstances.^ 

It  has  been  held,  however,  that  the  delivery  of  a  bank  note 
of  a  bank  which  had  failed  unknown  to  either  party  is  a  good 
payment.^  So,  by  the  bill  of  an  out-of-town  bank  which  was 
supposed  to  be  good  but  failed  the  day  after  the  transfer. 


» 


not  paid  and  the  debtor  is  held  liable,'  there  is  no  doubt  as  to  the  original 
debt  for  which  he  is  held  liable,  and  there  is  no  need  to  invent  or  imply  any 
contract  to  make  out  the  debt.  But  where  goods  are  exchanged  against 
money,  if  the  payer  is  held  liable  it  is  difficult  to  imply  a  contract  for  goods 
sold  and  delivered,  to  be  paid  for  on  request,"  Byles  163  n. 

^Monroe  v.  Hoff,  5  Denio  360  (1848). 

•Chitty  279,  281;  Owenson  v.  Morse,  7  T.  R.  65;  Popley  v.  Ashley,  Holt 
122. 

•Byles  163;  Chitty  278;  Ward  v.  Evans,  2  Ld.  Raym.  928;  Camidge  v. 
AUenby,  6  B.  <fe  C.  373;  Moore  v.  Warren,  1  Stra.  415;  Holme  v.  Barry,  1 
Stra.  415 ;  Marsh  v.  Pedder,  4  Campb.  259 ;  Taylor  v,  Briggs,  Moody  &  M.  28, 

*Story  on  Prom.  Notes  i  119;  Byles  162;  Wainwright  v.  Webster,  11  Vt. 
576  (1839) ;  Fogg  v.  Sawyer,  9  N.  H.  365  (1838) ;  Frontier  Bank  v.  Morse,  22 
Me.  88  (1842) ;  Harley  v.  Thornton,  2  Hill  509  (So.  Car.  1833) ;  Liglitbody  v. 
Ontario  Bank,  13  Wend.  101,  affirming  11  lb,  1  (1833);  Westfall  v.  Braley, 
10  Ohio  St.  188  (1859).  So,  Townsend  v.  Bank  of  Racine,  7  Wis.  185  (1858), 
where  the  payment  was  made  at  a  distance  from  the  bank  and  the  bank 
failed  on  the  same  day.  So,  Gilman  v.  Peck,  11  Vt.  516  (1889),  where  the 
giver  had  assured  the  receiver  that  the  bank  note  was  good. 

•Roberta  v.  Fisher,  43  N.  Y.  159  (1870). 

•Holt,  C.  J.,  in  Popley  v  Ashley,  6  Mod.  147 ;  S.  C,  Holt  121. 

'Scruggs  V.  Gass,  8  Yerg.  175  (1835).  This  case  was  followed  by  Gibson, 
0.  J.,  in  Bayard  v.  Shunk,  1  Watts  &  8.  92  (1841),  where  a  judgment  wa» 
paid  off  in  notes  of  a  bank  that  had  failed  on  the  previous  day  unknown  to 
both  parties.    See,  too,  19  Cent.  L.  J.  427. 

•Ware  v.  Street,  2  Head  609  (1859). 
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So,  T/  ere  the  bank  had  failed  without  the  knowledge  of 
eith^-i  party,  and  the  bills  were  paid  as  current  cash  without 
any  warranty,  there  being  no  diligence  on  the  holder's  part  in 
prosecuting  the  bank  nor  any  offer  to  return  the  bills/  But, 
in  general,  payment  in  bills  which  are  bad  will  not  discharge 
the  debtor,  unless  the  person  receiving  them  is  guilty  of 
laches.^  After  due  presentment  and  notice  of  non-payment 
the  original  debt  revives,*  and  the  person  receiving  such 
notes  must  return  them  within  a  reasonable  time/  And 
•where  bank  bills  were  paid  in  good  faith  and  the  bank  was 
insolvent  at  the  time,  and  the  bills  were  not  returned  within 
two  months,  although  received  from  a  person  living  in  the 
same  town,  this  was  held  to  be  an  unreasonable  delay  which 
discharged  the  transferor.* 

§  751.  Warranty  of  Good  Faith. — When  one  transfers  by 
delivery  bills  or  notes  payable  to  bearer,  he  undertakes  that 
he  has  no  knowledge  of  any  facts  which  prove  the  paper  to  be 
worthless.*  And  this  is  a  statutory  implication  in  California 
and  Georgia.^  The  transfer  of  a  bill  which  is  known  to  be 
bad,  is  a  fraud  and  the  transferor  will  be  liable  in  such  case, 
whether  the  notes  are  given  in  payment  for  goods  at  the  time 
of  the  purchase  or  afterward.*  So,  if  the  transferor  of  a 
check  knew  of  the  drawer's  failure  to  pay  another  check  on 
the  same  day,  it  will  bar  his  right  to  recover  on  a  note  pur- 
chased with  such  check.*  So,  in  an  assignment  of  a  claim 
against  the  government,  it  has  been  held  that  the  assignor 

*Lowry  v.  Murrell,  2  Port.  280  (1835). 

*Chitty  279;  Ex  parte  Dickson,  6  T.  R.  142. 

*Byle8  16«;  Story  on  Prom.  Notes  J  117. 

^Byles  164;  Rogers  v.  Langford,  1  Cromp.  &  M.  637. 

»Thomas  v.  Todd,  6  Hill  340  (1844). 

•1  Daniel  679;  1  Edwards  {  3o8;  Story  on  Prom.  Notes  i  118;  Story  on 
Bills  {  "225;  Fenn  v.  Harrison,  3  T.  R.  757;  Camidge  v.  Allenby,  6  B.  &  0. 
873;  Brown  v.  Montgomery,  2()  N.  Y.  287  (1859).  See,  too,  remarks  of 
Brady,  J.,  in  People's  Bank  v.  Bogart,  6  Hun  270  (1878). 

'Ccdifomia  (1880  1  Hitt.  Codes  {  6774) ;  Georgia  (1882  Code  {  2778). 
•Byles  165 ;  1  Daniel  681 ;  Story  on  Prom.  Notes  J 118 ;  Camidge  v.  Allenby, 
9upra;  Fenn  v,  Harrison,  nipra. 

•Brown  v.  Montgomery,  20  N.  Y.  287  (1859). 
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contracts  that  he  has  done  nothing,  and  will  do  nothing,  to 
prevent  or  impede  its  collection.^ 

The  necessity  for  good  faith  in  such  transfers  does  not 
require  due  care  or  caution,  except  so  far  as  the  want  of  them 
may  affect  the  question  of  good  faith.  Negligence  alone  is 
not  equivalent  to  mala  fides?  But  it  may  amount  under  the 
circumstances  of  the  case  to  bad  faith,  e.  g.  where  a  bank 
note  for  a  large  amount  is  changed  for  a  stranger  at  a  coun- 
try bank  without  inquiry.'  And  it  has  been  said  that  the 
one  who  discounts  a  bill  should  exercise  more  caution  than 
the  one  who  pays.*  And,  as  we  have  seen,  a  person  who 
receives  a  bill  knowing  that  it  was  made  to  be  discounted  for 
certain  purposes  and  on  certain  terms,  takes  it  subject  to 
those  conditions,^  and  he  cannot  appropriate  it  to  a  debt  due 
to  himself  and  bring  an  action  against  the  acceptor.* 

§  752.  Indorsement  Guarantees  Signatures  and  Bill  Genu- 
ine.— An  indorsement  warrants  the  signatures  of  prior  par- 
ties to  be  genuine.^  And  this  is  sometimes  provided  by 
statute ;'  and  in  Pennsylvania  the  iudorser  is  expressly  made 

"2  Parsons  40;  Eaton  t>.  Millers,  7  Gray  666  (1856). 

*Chitty  275;  Byles  166;  Goodman  v.  Harvey,  4  Ad.  &  El.  870;  Uther  v. 
Rich,  10  lb,  784. 

'Byles  165;  Snow  v.  Peacock,  2  0.  <&  P.  221,  Best,  C.  J.,  saying  in  this  case 
that  *'  the  party's  caution  should  increase  with  the  amount  of  the  note  which 
he  is  called  upon  to  change." 

*  Byles  166. 

*Chitty  272. 

•Delany  v,  Mitchell,  1  Stark.  489. 

'Byles  155;  2  Parsons  25;  Story  on  Prom.  Notes  J  135;  1  Daniel  599; 
Lambert  v.  Oakes,  1  Ld.  Raym.  443;  12  Mod.  244;  Lambert  v.  Pack,  1  Salk. 
127;  Critchlow  v.  Parry,  2  Camp.  182;  Free  v.  Hawkins,  Holt  N.  P.  550; 
Macgregor  v.  Rhodes.  25  L.  J.  Q.  B.  318;  Lake  v.  Hayes,  1  Atk.  281  ;  Bal- 
lingalls  V,  Gloster,  3  East  483;  Heylyn  v.  Adanison,  2  Burr.  660;  Aldrich  v. 
Jackson,  6  R.  I.  218  (1858) ;  Harris  v.  Bradley,  7  Yerg.  310  (1835) :  Williams 
t».  Tishomingo  Sav.  Inst.  57  Miss.  633  (1880) ;  Terry  v.  Bissell.  26  Conn.  23 
(1857);  Cochran  v.  Atchison,  27  Kans.  728  (1882);  Strange  v.  Ellison,  2 
Bailey  385  (1831) ;  Turnbull  v.  Bowyer,  40  N.  Y.  456  (1869),  affirming  2  Rob- 
ertson  411;  Mosher  r.  Carpenter,  13  Hun  602  (1878).  An  indorser  cannot 
therefore  plead  that  he  was  himself  defrauded  and  deceived  as  to  the  gen- 
uineness of  a  previous  indorsement,  Harris  v.  Bradley,  «*pra;  Ollivier  v, 
Andry,  7  La.  496  (1834).  And  as  such  warrantor  he  was  incompetent  as  a 
witness  at  common  law  on  account  of  his  interest,  Herrick  v.  Whitney,  15 
Johns.  240  (1818). 

•British  Bills  of  Exchange  Act  1882  J  55;  Oali/omia  (1880  1  Hitt.  Codes 
i  8116) ;  Dakota  (1877  R.  C.  472  ?  1844) ;  Georgia  (1882  Code  {  2778). 
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liable  for  the  amount  paid  Rim  on  a  forged  bill  or  indorse- 
ment.^ Even  an  indorser  "  without  recourse  "  is  liable  for 
the  genuineness  of  the  prior  signatures  on  the  paper.' 

The  indorsement  iipplies  a  warranty  that  the  instrument 
is  itself  genuine.*  Thus,  the  indorser  of  a  cheek  which  has 
been  raised  is  liable  for  it*  So,  if  a  prior  indorsement  has 
been  forged.*  And  where  the  transfer  of  a  bill  with  a  forged 
indorsement  is  made  by  an  agent  without  disclosing  his 
principal  and  he  receives  the  consideration  for  the  transfer, 
he  will  be  liable  for  such  forged  indorsement.®  If  the  first 
indorsement  is  forged,  the  second  indorser  will  be  liable  to  a 
drawee  who  afterward  paid  the  bill  in  good  faith,^  or  to  a 
subsequent  bona  fide  holder.^  So,  an  indorsement  warrants 
the  genuineness  of  a  prior  indorsement  made  by  a  firm.* 
But  it  does  not  warrant  the  authority  of  an  agent,  by  whom 
such  indorsement  was  made." 

An  accommodation  indorser,  however,  known  as  such  to 
his  indorsee,  has  been  held  not  to  be  liable  on  his  indorse- 
ment for  the  genuineness  of  a  draft  which  had  been  raised  in 
amount  without  his  knowledge."    And,  in  general,  an  in- 

^Penntrylvania  (1872  1  Brightly's  Purd.  Dig.  159  J  5;  1174  2  8). 

'Duraond  v.  Williamson,  18  Ohio  St.  515  (1869). 

•Lyons  v.  Miller,  6  Gratt.  427  (1849) ;  Torapkins  v.  Little  Rock  Ry.  Co.,  15 
Fed.  Rep.  6  (1882). 

*City  Bank  v.  National  Bank,  45  Tex.  203  (1876). 

•Chnmbers  v.  Union  Nat.  Bank.  78  Penn.  St.  205  (1875);  Williams  v, 
Tishomingo  Sav.  Inst.  57  Miss.  683  (1880). 

« Canal  Bank  v.  Bank  of  Albany.  1  Hill  287  (1841),  although  he  had 
received  no  notice  of  it  for  two  months  after  the  transfer  and  had  then  paid 
over  to  his  principal  the  money  received  by  him. 

'Star  F.  I.  Co.  v.  New  Hampshire  Bank,  19  Cent.  L.  J.  452  (N.  H.  1884). 

*StHte  Bank  v.  Fearing,  16  Pick.  533  (1835),  although  he  received  the  note 
directly  from  the  maker. 

•Dalrymple  v.  Hillenbrand,  62  N.  Y.  5  (1875),  affirming  2  Hun  488. 

"Chittv  277;  1  Daniel  603;  nor  that  a  power  of  attorney,  under  which  a 
prior  indorsement  is  made,  is  sufficient,  East  India  Co.  v,  Tritton,  3  B.  <&  C. 
280.    And  see  Smith  v.  Mercer,  6  Taunt.  76. 

"Susquehanna  Valley  Bank  v,  Loomis,  85  N.  Y.  207  (1881).  This  case 
contains  a  review  by  Danforth,  J.,  showing  that  the  recent  cases  which 
appear  to  hold  otherwise  are  all  based  upon  the  fact  that  the  indorser, 
charged  as  guarantor,  had  received  full  value  and  was  only  compelled  to 
repay  moneys  received  by  him  without  adequate  consideration.  To  this 
effect,  see  Hall  v  Fuller,  5  B.  &  C.  750;  Merchants*  Bank  v.  Exchange  Bank, 
16  La.  457;  Turnbull  v,  Bowyer,  40  N.  Y.  4.">r,;    While  v.  Continental  Nat, 
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dorser  may  by  express  reservation  negative  ill  amn  implied 
warranty  of  the  signatures  on  a  bill  and  refuse  to  make 
such  warranty.*  And  where  the  holder  hiijself  procures  an 
indorsement,  knowing  the  prior  indorsement  to  be  forged, 
he  cannot  hold  the  later  indorser  as  warranting  the  genu- 
ineness of  the  first  indorsement.*  So,  indorsing  a  note  at 
the  maker's  request  on  payment  by  him  will  not  render 
the  indorser  liable  for  a  collateral  stock  certificate,  deliv- 
ered with  it  and  afterward  found  to  be  spurious.^ 

§  753.  Delivery  Warrants  Oenuineness. — Whenever  a  bill 
or  note  is  transferred  for  value,  the  assignor  impliedly  war- 
rants it  to  be  genuine;*  although  he  delivers  it  without 
indorsement.*  If  the  bill  is  not  what  it  professes  to  be,  the 
purchaser  may  recover  the  price  paid  under  mistake  as  to 
the  facts.®  Thus,  one  who  sells  a  forged  United  States  treas- 
ury note  in  good  faith  is  liable  to  the  purchaser,  if  there  is 
no  negligence  on  his  part,  although  he  had  no  notice  of  the 
facts  for  several  months  after  the  transfer.^  So,  too,  the  sale 
of  a  forged  navy  bill,^  or  of  a  stolen  railroad  bond.' 

Bank,  64  lb.  316;  Graves  v.  Am.  Exch.  Bank,  17  lb.  205;  Morgan  v.  Bank 
of  StMte  of  N.  Y.,  11  J6.  404;  Canal  Bank  v.  Bank  of  Albany,  1  Hill  287. 
See,  too,  1  Daniel  697;  Story  on  Prom.  Notes  H  135,  379. 

» Bell  V.  Drtgg,  60  N.  Y.  528  (1875).  on  the  ground,  in  this  case,  that  the  in- 
dorsee  was  himself  better  acquainted  with  the  maker's  signature  and  such 
refusal,  being  taken  into  account  in  fixing  upon  a  high  rate  of  discount. 

•Turner  v.  Keller.  66  N.  Y.  66  (1876). 

■Ketchum  v.  Bank  of  Commerce,  19  N.  Y.  499  (1859). 

*  Fuller  V.  Smith,  1  C.  <fe  P.  197;  Jones  v.  Ryde,  5  Taunt.  488;  Camidge  v. 
Allenby,  6B.  &C.373. 

*2  Parsons  37;  Story  on  Bills  J  111 ;  Story  on  Prom.  Notes  i  118;  Allen  v. 
Clark,  49  Vt.  890  (1877) ;  Bankhead  t;.  Owen,  60  Ala.  457  (1877) ;  Snyder  v. 
Reno,  38  Iowa  329  (1874);  Swanzey  v.  Parker,  50  Penna.  St.  441  (1865); 
Thompson  t;.  McCJiilIongh,  31  Mo.  224  (1860) ;  Young  v.  Adams,  6  Mass.  181 
(1810);  Ellis  V.  Wild,  lb.  321 ;  Terry  v.  Bissell,  26  Conn.  23  (1857);  Cabot 
BrtTik  V.  Morton,  4  Gray  156  (1855);  Giffert  v.  West,  37  Wis.  115  (1875), 
affirming:  33  Jb.  617;  Smith  v.  McNair,  19  Kans.  330  (1877).  And  this  has 
been  held  in  KansHs  to  be  the  rule,  independent  of  any  implied  collateral 
warranty,  Smith  v.  McNair,  supra. 

•Gurney  v.  Womersly,  4  El.  &  Bl.  133 ;  Gompertz  v.  Bartlett,  2  E.  &  B.  489; 
Fenn  v.  Harrison,  3  T.  R.  757 ;  Camidge  v.  Allenby,  6  B.  &  C.  373.  As  well 
as  his  costs  incurred  in  prosecuting  the  note  against  the  supposed  maker, 
Whitney  v.  Potsdam  Nat.  Bank,  45  N.  Y.  303  (1871). 

^  Frank  v.  Lanier,  91  N.  Y.  112  (1883). 

"Jones  V.  Ryde,  5  Taunt.  487;  S.  C,  1  Marsh.  157. 

•Ledwich  v.  McKim,  63  N.  Y.  307  (1873),  the  bond  being  incomplete  and 
non-negotiable. 
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If  the  sale  of  a  forged  note  is  made  by  an  agent,  the  prin- 
cipal for  whom  he  acts  will  be  liable.^  And  it  is  not  neces- 
sary that  all  the  prior  signatures  should  be  forged,  but  if  any 
of  them  are  spurious  the  purchaser  may  return  the  bill  or 
note  within  a  reasonable  time  and  recover  the  amount  p^id 
by  him.*  A  transfer  by  assignment  or  delivery  warrants  the 
genuineness  of  the  prior  indorsements,  as  well  as  of  the  in- 
strument itself;*  unless  the  forged  indorsement  is  sold  in 
good  faith  and  outright  without  indorsement  or  warranty.* 
If  the  sale  is  made  by  a  broker  he  will  be  liable  for  the  money 
received,  although  he  has  paid  it  over  to  his  principal;* 
and  although  he  was  known  to  be  but  an  agent  ;*  especially 
if  the  principal  was  not  disclosed.'^  But  in  Maryland  such 
sale  by  an  agent  has  been  held  to  warrant  only  the  title  and 
not  the  genuineness  of  the  bill.* 

We  have  seen  that  such  warranty  may  be  expressly  ex- 
cluded.* On  the  other  hand,  he  may  be  estopped  from 
denying  the  signature  of  a  later  indorsement,  e.^g.  where 
one  indorses  and  delivers  a  bill  to  A.  supposing  him  to  be 
B.,  and  A.  personates  B.  and  forges  an  indorsement  in  his 
name.*®     But  the  holder  of  a  bill,  who  receives  payment  in 

^Thompson  v.  McCullough,  31  Mo.  224  (1860). 

*  By  lea  164;  1  Daniel  669;  Story  oa  Prom.  Notes  {118;  Pooley  v.  Browne, 
81  L.  J.  C.  P.  135;  Gurney  v.  Wumerely,  4  El.  <fe  Bl.  133.  Eapecially  where 
the  assijcnor  knew  the  character  of  the  signaturea,  Hurat  v.  Chambers,  12 
Bush  155  (1876). 

•Coolidge  v.  Brigham,  1  Mete.  547  (1840) ;  Cabot  Bank  v.  Morton,  4  Gray 
156  (1855);  Worthington  v.  Cowlea,  112  Mass.  30  (1873);  Thompson  v. 
McCullough,  31  Mo.  224  (1860).  So,  too,  where  an  indorsed  note  was  for- 
warded by  mail  to  be  passed  to  the  writer's  credit,  Coolidge  v,  Brigham, 
tupra, 

♦Baxter  v.  Duren,  29  Me.  434  (1849) ;  Ellis  v.  Wild,  6  Mass.  321  (1810). 

•Fuller  V.  Smith,  Ry.  <fe  Mood.  49;  S.  C,  1  C.  <fe  P.  197. 

•Merriam  v.  Wolcott,  3  Allen  258  (1861).  And  this  is  true  although  the 
broker  had  sold  the  bill* for  less  than  its  face  and  paid  over  the  proceeds  to 
his  undisclosed  principal,  Merriam  v.  Wolcott,  supra.  But  see  Worthington 
v.  Cowles,  112  Mass.  30  (1873) ;  Wilder  v,  Cowles,  100  lb.  487  (1868). 

'Morrison  v.  Carrie,  4  Duer  79  (1854) ;  Merriam  v,  Wolcott,  supra, 

•Fisher  v.  Rieman,  12  Md.  497  (1858). 

•Bell  V,  Dagfij,  60  N.  Y.  528  (1875) ;  or  the  purchaser  may  agree  to  "take 
his  chances,"  Beal  v.  Roberts,  113  Mass.  525  (1873).  But  one  who  assigns  a 
note  **  without  recourse,"  is  still  liable  lor  fraud  or  misrepresentation  in  the 
transfer,  Prettyman  r.  Short,  5  Harring.  360  (1852). 

"Forbes  v.  Espy,  21  Ohio  St.  474  (1871). 


400  TRANSFER  BY  INDORSEMENT. 

good  faith  from  the  acceptor,  is  not  liable  to  him  if  the 
drawer's  signature  is  forged,  the  acceptor  being  presumed 
to  know  the  drawer's  signature/  If  the  maker  of  a  note 
delivers  it  with  the  payee's  indorsement  forged,  he  is  liable 
as  if  the  note  were  made  payable  to  a  fictitious  person.^ 

§  754.  If  an  antecedent  debt  is  paid  by  a  bad  bill,  it  is  no 
payment.*  So,  if  goods  are  purchased  and  forged  bank  notes 
paid  in  good  faith  for  them.*  A  payment  in  bank  notes 
implies  that  they  are  genuine.*  And  especially  if  the  trans- 
feror knew  that  the  bills  had  been  questioned,  he  will  be 
liable  for  them.*  But  negligence  on  the  receiver's  part  to 
return  them  within  a  reasonable  time  after  discovering  their 
character  will  discharge  the  transferor."'^  His  warranty  of 
genuineness  is  not,  however,  merged  in,  or  waived  by,  a  parol 
promise  on  his  part  that  the  note  was  good  and  he  would  see 
it  paid.* 

§  755.  Warranty  of  Title. — The  transfer  of  a  bill  or  note 
implies  a  warranty  of  title  in  the  transferor.®  So,  too,  the 
transfer  of  a  railroad  bond  or  of  a  treasury  note.*®  So,  the 
indorsement,  "without  recourse,"  of  a  United  States  note 
which  had  been  stolen."    And  an  agent  by  indorsing  guar- 

^  Howard  v.  Mississippi  Bank,  28  La.  An.  727  (1876). 

*  Hortsman  v.  Henshaw,  11  How.  177  (1850). 

*Ex  parte  Blackburne,  10  Ves.  204;  Baker  v.  Bonesteel,  2  Hill  897  (1859) ; 
Kottwitz  V,  Bagby,  16  Tex.  656  (1856). 

*Owen8on  v.  Morse,  7  T.  R.  64;  Markle  v.  Hatfield,  2  Johns.  455  (1807) ; 
Young  V.  Adams,  6  Mass.  182  (1810);  Eagle  Bank  v.  Smith,  5  Conn.  71 
(1823);  Keene  V.Thompson,  4  Gill  &  J.  463  (1832);  Mudd  v.  Reeves,  2  Harr. 
&  J.  368  (1808).  And  it  seems  that  the  vendor  may  in  snch  case  avoid  the 
sale  and  recover  the  goods,  as  long  as  they  are  in  the  hands  of  the  original 
purchaser,  Bell  v.  Cafferty,  21  Ind.  411  (1863). 

*  KoUwitz  V.  Bagby,  16  Tex.  656  (1856). 

•Chalmers  v.  Harris,  22  Tex.  265  (1858). 

^Gloucester  Bank  v.  Salem  Bank,  17  Mass.  33  (1820).  In  this  case  fifteen 
days  was  held  to  be  an  unreasonable  delay. 

'Cabot  Bank  v.  Morton,  4  Gray  156  (1855). 

•1  Daniel  678;  1  Edwards  {  354;  Story  on  Prom.  Notes  {  118;  2  Parsons 
37;  Lake  v.  Hayes,  1  Atk.  281;  Heylyn  v.  Adamson,  2  Burr.  669;  Ballin- 
galls  V.  Gloster,  3  East  483;  Fi»h  v.  First  Nnt.  Bank.  42  Mich.  203  (1879); 
Williams  v,  Tishomingo  Sav.  Inst.,  57  Miss.  633  (1880). 

'•Ledwich  v.  McKim,  53  N.  Y  307  (1873);  Michel  v.  Vanentine,  10  Rob. 
404  (La.  1845). 

"Frazer  v.  D'Invilliers,  2  Penna.  St.  200  (1845). 
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antees  bis  principars  title.^  But  in  the  case  of  a  foreign 
principal  it  is  said  that  the  purchaser  looks  prima  facie  to 
the  title  of  the  agent  offering  the  bill.*  An  indorsement  is 
sometimes  declared  by  statute  to  imply  a  warranty  of  title.' 

§  766.  Warranty  of  Validity. — An  indorser  is  also  liable 
for  the  validity  of  the  instrument  indorsed  by  him.*  And 
in  the  case  of  a  State  or  municipal  bond  he  warrants  its  con- 
stitutionality.^ His  indorsement  admits  that  prior  indorse- 
ments have  been  duly  made,®  and  guarantees  the  capacity  of 
the  parties  prior  to  himself  on  the  paper.^  In  California  the 
statute  expressly  provides  for  this.*  An  indorser  cannot  set 
up  as  a  defense  that  the  maker  was  a  married  woman  and  the 
note  an  accommodation  for  her  husband.'  And  an  express 
warranty  by  the  indorser  of  the  capacity  of  an  infant  maker 
is  not  within  the  Statute  of  Frauds.^®  But  an  indorser  does 
not  warrant  the  authority  of  an  agent  who  signed  a  prior 
indorsement."    Although  if  the  indorsement  is  in  a  firm 

'Mills  t'.  Barney,  22  Cal.  240  (1863). 

•Byles  164;  Poirier  ».  Morris,  2  El.  <fe  Bl.  103. 

•British  Bills  of  Excb.  Act  1882  i  56 ;  California  (1880 1  Hitt  Codes  i  8116) ; 
Dakota  (1877  Rev.  Codes  472  i  1844) ;  Georgia  (1882  Code  i  2778). 

*Lake  v.  Hayes,  1  Atk.  281 ;  Heylyn  v.  Adamson,  2  Burr.  669;  BaUingalls 
V  Gloeter,  3  East  483;  British  Bills  of  Exch.  Act  1882  {  55;  Henderson  v. 
Fox,  5  Ind.  489  (1854) ;  Howell  v.  Wilson,  2  Blackf.  418  (1831) ;  Willson  v. 
Binford,  81  Ind.  588  (1882) ;  Huston  v.  First  Nat.  Bank,  85  76.  21  (1882).  To 
the  extent  of  what  appears  on  its  face,  Tompkins  v.  Little  Rock  Ry.  Co.,  15 
Fed.  Rep.  6  (1882).  If  it  is  illegal  and  payment  is  refused  on  that  account, 
he  is  liable  without  formal  demand  or  notice  of  dishonor,  Copp  v,  McDotig- 
all,  9  Mass.  1  (1812). 

'  Railroad  Companies  v.  Schutte,  18  Otto  118  (1880).  So,  one  who  transfers 
coupons  of  a  municipal  corporation  by  delivery,  McCay  v.  Barber,  37  Ga. 
423  (1867). 

•Chitty  277;  1  Edwards  i  406;  Lambert  v.  Pack,  1  Salk.  127. 

^  By les  155 ;  2  Parsons  25 ;  Story  on  Prom.  Notes  3  135 ;  Lambert  v,  Oakes, 
1  Ld.  Raym.  443;  12  Mod.  244;  Lambert  v.  Pack,  1  Salk.  127;  Critchlow  v. 
Parry,  2  Camp.  182;  Haly  v.  Lane,  2  Atk.  181 ;  Prescott  Bank  v,  Caverly.  7 
Gray  217  (1856) ;  Archer  v.  Shea,  14  Hun  493  (1878) ;  Erwin  v.  Downs,  15  N. 
Y.  575  (1857).  The  indorser  cannot  set  up  the  duress  of  the  maker  which 
was  known  to  him  at  the  time  of  indorsing,  Bowman  t;.  Hillier,  130  Mass. 
153  (1881) ;  nor  the  coverture  of  a  prior  indorser,  Ogden  v.  Blydenburgh,  1 
Hilt.  182  (1856) ;  Butler  v.  Slocomb,  33  La.  An.  170  (1881). 

•CWt/bmio  (1880  1  Hitt.  Codes  i  8116) ;  Dakota  (1877  Rev.  Code  472  {  1844). 

•Archer  v.  Shea,  14  Hun  493  (1878). 

"King  V,  Summitt,  73  Ind.  312  (1881). 

"East  India  Co.  v.  Tritton,  3  B.  <fe  C.  280.  See,  too,  Smith  v.  Mercer,  6 
Taunt.  76.    But  see,  contra,  and  that  notwithstanding  the  previous  death  of 
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name,  he  cannot  set  up  the  dissolution  of  the  firm  to  invali- 
date the  indorsement^ 

The  indorser  guarantees  the  instrument  to  be  valid  in 
respect  to  its  consideration,^  e.  g.  that  it  is  not  usurious.' 
And  in  New  York  a  corporation  indorsing  cannot,  under  the 
statute,  set  up  usury  in  the  transfer.*  But  in  general  an 
indorsee  who  is  privy  to  the  illegal  consideration  cannot  sue 
the  indorser.* 

An  indorsement  does  not,  however,  warrant  the  considera- 
tion of  the  bill  or  note  to  be  sufficient,  e,  g.  that  it  is  not 
accommodation  paper.*  Nor  can  he  avail  himself  of  the 
non-negotiable  form  of  a  prior  corporation  indorsement 
under  seal."'  And  he  cannot  attack  the  validity  of  the  bill 
on  the  ground  that  it  had  been  paid  before  transfer.®  So,  if 
in  payment  of  a  debt  he  indorses  a  bill  to  his  creditor,  which 
is  invalid  for  want  of  a  proper  stamp,  he  is  still  liable  for 
the  debt  as  unpaid.® 

§  757.  Warranty  of  Validity — By  Assignment. — An  in- 
dorser without  recourse  is  liable  on  the  same  implied  war- 
ranties as  a  transferor  by  delivery.^^    He  guarantees  the 

the  principal,  unknown  to  the  agent  or  the  indorser,  Burrill  v.  Smith,  7 
Pick.  291  (1828). 

^Fish  V.  First  Nat.  Bank,  42  Mich.  203  (1879). 

•Chitty  98;  1  Daniel  600;  1  Parsons  218;  Edwards  v,  Dick,  4  B.  <fe  Aid. 
212;  Bowyer  v.  Bampton,  2  Stra.  1156;  Moffett  v.  Bickle,  21  Gratt.  280 
(1871).  Thus,  usury  ui  making  of  note  cannot  be  set  up  by  the  indorser, 
Morford  v.  Dh  vis,  28  N.  Y.  481  (1864) ;  Frank  v.  Longstreet,  44  Ga.  179  ( 1871) ; 
Fake  v.  Smith,  7  Abb.  Pr.  (n.  s.)  106  (1869).  Nor  can  he  set  up  that  the 
note  wns  made  for  other  illegal  consideration,  Graham  v.  Maguire,  39  Ga. 
531  (1869). 

•Hazzard  v.  Citizens*  State  Bank,  72  Ind.  130  (1880). 

-•Stewart  v.  Bramhall,  74  N.  Y.  85  (1878),  affirming  11  Hun  139. 

*Ackland  v.  Pearce,  2  Campb.  599. 

•People's  Brtnk  v,  Bogart.  81  N.  Y.  101  (1880),  affirming  16  Hun  270. 

''Rand  v.  Dovey,  83  Penna.  St.  280  (1876). 

•Maupin  v.  Compton,  3  Bibb  214  (1813).  So,  McNeil  v.  Knott,  11  Ga.  142 
0852),  even  though  the  indorser  had  been  discharged  in  bankruptcy  before 
the  payment  to  his  indorser  was  discovered. 

•Gundy  v.  Marriott,  1  B.  <fe  Ad.  696. 

^And  he  iff  liable  even  to  a  remote  indorsee  for  fraud  or  for  consideration 
actually  received,  where  the  paper  transferred  is  avoided  by  the  maker  for 
iraud,  Wat£on  v.  Chesire,  18  Iowa  202  (1865). 
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competency  of  prior  parties,^  the  validity  of  the  instrument 
as  to  consideration,  &c.,*  and  its  subsisting  character  as  evi- 
dence of  a  debt  not  paid.*  So,  an  indorser  of  overdue  paper 
without  recourse  warrants  it  not  to  be  subject  to  existing  set- 
offs ;*  but  not  against  defense  by  a  prior  indorser  for  want  of 
due  notice  of  protest.* 

So,  an  assignor  by  delivery  or  otherwise  is  liable  for  the 
validity  of  the  instrument  assigned.*  But  this  warranty, 
unlike  that  of  an  indorsement,  is  limited  to  the  legal  exist- 
ence of  the  debt,  which  the  paper  represents/  Thus,  an 
assignment  of  a  municipal  bond  by  way  of  a  sale,  and  made 
in  good  faith,  does  not  guarantee  its  constitutionality.®  But 
in  a  sale  of  school  certificates  the  assignor  is  presumed  to 
warrant  their  validity.*  So,  the  title  to  a  treasury  note, 
although  a  guaranty  had  been  refused.^®  An  assignment 
warrants  the  capacity  of  prior  parties  ;^^  although  such  impli- 
cation was  held  to  be  excluded  in  the  case  of  an  infant  maker, 
where  the  note  was  transferred  with  an  express  warranty  as 
to  its  genuineness." 

"1  Daniel  598. 

'Hannum  v,  Richardson,  48  Vt.  508  (1875) ;  Challiss  v.  McCrum,  22  Eans. 
157  (1879).  But  such  implied  warranty  is  subject  to  the  Statute  of  Limita- 
tions running  from  the  date  of  the  indorsement,  Blethen  v.  Lovering,  58 
Me.  437  (1870). 

'Mnprs  V.  CoUison,  6  Leigh  230  (1835),  being  decided  as  a  question  of 
intention  by  the  jury.  « 

*  Where  the  indonsement  was  "indorser  not  holden,"  Ticonic  Bank  v. 
Smiley,  27  Me.  225  (1847). 

*Oher  V.  Qoodridge,  27  Gratt.  878  (1876),  the  transfer  being  made  with  such 
underatanding  and  for  a  consideration  less  than  the  face  of  the  note. 

•Chanter  v.  Hopkins,  4  M.  <fe  W.  899. 

'Denton  v.  Duplessis,  12  La.  83  (1838),  So,  one  who  transfers  a  bill  by 
delivery  after  maturity  is  not  liable  to  his  transferee,  although  he  knew  that 
the  milker  claimed  to  have  a  defense  because  of  failure  of  consideration, 
Diamond  v.  Harris,  33  Tex.  634. 

•Otis  V,  CuUom,  2  Otto  447  (1875). 

•Law ton  v,  Howe,  14  Wis.  241  (1861).  So,  too,  Hurd  n.Hall,  12  Wis.  125 
(1860),  where  the  land  certificates  transferred  were  invalid  on  account  of  a 
previous  sale  of  the  lots  certified. 

"Michel  V,  Vanentine.  10  Rob.  404  (La.  1845). 

"So  held,  in  case  of  a  written  assignment  without  express  warranty,  the 
note  having  been  made  by  an  insane  maker,  Thrall  v,  Newell,  19  Vt.  202 
(1847).  And  such  warranty  is  available  at  suit  of  a  remote  transferee,  Lob- 
dell  V.  Baker,  3  Mete.  469  (1842),  affirming  1  lb.  193. 

"Baldwin  v.  Van  Deusen,  37  N.  Y.  487  (1868). 
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§  758.  The  assignor  of  a  bill  warrants  that  it  is  valid,  e.  g. 
properly  stamped;^  or,  if  made  abroad,  that  it  was  stamped 
according  to  the  law  where  it  was  made;'  but  not  that  such 
foreign  stamp  was  properly  canceled.*  So,  the  assignor  guar- 
antees the  suflBciency  of  the  consideration  of  a  bond  given 
to  procure  a  military  substitute;*  or  the  validity  of  a  bill 
assigned,  e.  g,  as  to  usury  between  the  original  parties.*  And 
in  such  case  even  a  verbal  warranty  is  sufficient  to  render 
the  indorser  liable,  if  the  maker  is  discharged  by  such  usury.* 
But  in  New  York  a  transfer  without  indorsement  does  not 
imply  a  warranty  that  the  bill  is  not  usurious  ;^  although  an 
express  warranty  to  that  effect  as  to  a  mortgage,  will  be 
extended  by  implication  to  the  bond  secured  by  it.'  And 
where  such  warranty  is  implied,  as  in  Wisconsin,  it  will  not 
be  defeated  by  the  fact  that  the  transfer  was  made  at  a  dis- 
count below  the  fair  value  of  the  paper.*  In  general,  no 
warranty  will  be  implied  against  express  stipulations,  e.  g. 
that  a  debt  should  be  paid  in  particular  bills,  which  after- 
ward prove  to  be  illegal  ;^^  especially  if  the  creditor  taking  the 
bills  has  disposed  of  them  at  par  and  the  original  debtor  has 
redeemed  them  in  the  hands  of  later  holders.** 

^  Young  v..  Oole,  8  Bing.  N.  0.  724.  But,  in  general,  an  assignment  of  a 
treasury  note  without  indorsement  will  imply  no  warranty,  if  the  treasury 
regulations  require  indorsement,  Moore  v.  Worthington,  2  Duv.  807  (1865). 

■Byles  164;  Gompertz  v.  Bartlett,  23  L.  J.  Q.  B.  65;  2  £1.  <&  Bl.  854.  See, 
too,  33  and  34  Vict.  c.  27  {  52. 

•Byles  164;  Pooley  v,  Browne,  11  C.  B.  (w.  a.)  566. 

*Flynn  v.  Allen,  57  Penna.  St.  482  (1868).  And  such  assignor  cannot  set 
up  that  the  original  consideration  has  failed,  lb. 

*Giffert  v.  West,  37  Wis.  115  (1875),  affirming  88  lb.  617.  So,  Delaware 
Bank  v.  Jarvis,  20  N.  Y.  226  (1859),  where  the  transferor  knew  that  the  note 
was  tainted  with  usury. 

•White  t;.  Webster,  58  Ind.  233  (1877). 

^Littouer  v.  Goldman,  72  N.  Y.  506  (1878),  reversing  9  Hun  281. 

•Boss  «.  Terry,  63  N.  Y.  613  (1875). 

•Giffert  v.  West,  87  Wis.  116  (1875),  affirming  83  J6.  617. 
^Dakin  v.  Anderson,  18  Ind.  52  (1862). 
"Alexander  v.  Byers,  19  Ind.  801  (1862). 
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I.   DISCHARGE   BY   WANT   OF   DEMAND   OB   DILIGENCE. 

758.  Contingent  on  Demand  and  Notice. 

759.  American  Statutes. 

760.  Demand  and  Notice — Not  Necessary. 

761.  Diligence  against  Maker. 

762.  American  Statutes  as  to  Diligence. 

763.  Illinois  Rule. 

764.  Indiana  Rule. 

765.  Statutes  of  other  States. 

766.  Foreign  Statutes  as  to  Indorsement. 

§  758.  Indorsement  Contingent  on  Demand  and  Notice. — 
The  indorser's  contract  for  payment  is  by  the  law  merchafit 
conditioned  on  due  presentment  for  payment  and  notice  of 
dishonor,  and  failure  to  make  such  presentment  or  give  such 
notice  will  discharge  him.^  And  such  demand  and  notice 
must  be  averred  by  the  holder  in  pleading.*  Inland  bills 
of  exchange  do  not  require  formal  protest,  but  the  indorser 
of  such  a  bill  is  entitled  to  notice  of  its  dishonor.'  If  the 
dishonor  is  by  refusal  to  accept  the  bill  on  presentment  for 
that  purpose,  want  of  notice  will  discharge  him  in  like  man- 

'Byles  154;  Story  on  Bills  i  225;  Snse  v.  Porape,  8  C.  B.  (n.  s.)  538;  Law- 
rence V.  Langley.  14  N.  H.  70  (1843) ;  Field  v.  Nickeraon,  13  Mass.  131  (1816) ; 
Powers  V,  Lynch,  3  76.  77  (18()7) ;  Ray  v.  Smith,  17  Wall.  411  (1873) ;  Bank 
of  Old  Dominion  v.  McVeigh,  29  Gratt.  546  (1877);  Chapman  v.  McCrea, 
63  Ind.  S&)  (1878) ;  Freeman  v.  O'Brien.  38  Iowa  406  (1874) ;  Wilson  v.  Senier, 
14  Wis.  411  (1861);  Winston  v.  Richardson,  27  Ark.  34  (1871);  Whitten  v, 
Wright,  34  Mich.  92  (1876);  Letchford  v.  Richard,  20  La.  An.  138  (1868); 
Cammack  v,  Gordon,  20  La.  An.  213  (1868) ;  Smith  v.  McWaters,  22  lb.  431 
(1870) ;  Flowers  v.  Bitting,  45  Ala.  448  (1871) ;  Hooks  v.  Anderson,  58  76.  238 
(1878);  Selover  v.  Snively,  24  Kans.  672  (1881);  Stanley  v.  Farmers'  Bank, 
17  lb.  592  (1877) ;  Shields  v.  Farmers'  Bank,  5  W.  Va.  254  (1871). 

'Disborough  v.  Vanness,  3  Halst.  231  (1825).  An  averment  of  due  dili- 
gence is  not  sufficient,  even  after  verdict,  lb, 

•Young  V.  Bryan,  6  Wheat.  146  (1821). 
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ner.*  So,  demand  must  be  made  strictly  in  accordance  with 
the  requirements  of  the  law  merchant,  and  the  indorser  will 
be  discharged  by  laches  in  making  presentment  of  the  bill 
or  note  for  payment.^ 

To  hold  the  drawer  and  indorsers,  every  bill  must  be  pre- 
sented for  acceptance  or  for  payment,  and,  if  accepted,  must 
be  presented  for  payment,  unless  presentment  is  excused  or 
waived.®  A  payee  who  indorses  is  not  a  surety  but  an  in- 
dorser, and  is  entitled  to^  notice  of  dishonor.*  So,  one  who 
indorses  a  bill  or  note  for  collection.*  So,  an  indorser  after 
maturity  will  be  discharged,  if  demand  is  not  made  and  notice 
of  dishonor  given  in  a  reasonable  time.®  So,  the  indorser  of 
a  demand  note,^  or  an  indorser  in  blank.* 

§  759.  American  Statutes. — Some  States  have  provided  by 
statute  that  an  indorser  shall  be  liable  only  on  notice  of  dis- 
honor.'  In  Utah  the  indorser  of  a  demand  note  is  discharged 
if  demand  is  not  made  within  six  months  from  date;^^  and 
the  indorser  of  a  check  is  discharged  by  laches  in  present- 
ment to  the  extent  of  all  damage  occasioned  thereby.^^  In 
Vermont  the  indorser  of  a  demand  note  is  entitled  to  notice 
of  dishonor  as  in  the  case  of  a  note  payable  at  a  time  certain." 
In  Iowa  a  blank  indorser  is  not  discharged  by  want  of  notice 
of  dishonor,  unless  he  is  damaged  by  it.^®     In  Massachusetts 

^Bartlett  v.  Benson.  14  M.  &  W.  733. 

•Eisenlord  v.  Dillenbeck,  15  Hun  23  (1878) ;  Crim  v.  Starkweather,  88  N. 
Y.  339  (1882) ;  Otto  v.  Belden,  28  La.  An.  302  (1876) ;  Union  Ins.  Ck).  v.  Rodd, 
26  lb.  715  (1874). 

■Burritt  v,  Tidmarsh,  5  Bradw.  341  (1879). 

*Eichelberger  v.  Pike,  22  La.  An.  142  (1870). 

*  Chapman  v.  McCrea,  63  Ind.  360  (1878).  In  this  case  failure  to  protest 
the  note  was  held  to  discharge  the  indorser. 

•Dixon  V.  Clavville,  44  Md.  573  (1876) ;  Patterson  v.  Todd,  18  Penna.  St. 
426  (1852) ;  Aldis  v.  Johnson,  1  Vt.  136  (1828). 

» Field  V.  Nickerson,  13  Mass.  131  (1816). 

'Smith  V,  Long,  40  Mich.  555  (1879),  want  of  notice  being  prima  facie  evi- 
dence of  damages  in  such  case. 

^California  (1880  1  Hitt.  Codes  i  8116) ;  Dakota  (1877  Rev.  Code  472  i  1844) ; 
Montana  (1879  R.  S.  424  H  102,  103) ;  Utah  (1882  P.  L.  c.  41  I  24). 

^^Utah  (1882  L.  c.  41  i  109).  ♦ 

"C7ta^  (1882  L.  c.  41  «  110,  111). 

^Vermont  (1880  R.  L.  |  2014). 

"Rodabaugh  v,  Pitkin,  46  Iowa  544  (1877) ;  1880  Code  {  2090. 
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an  indorser  in  blank  is  now  entitled  to  notice,  but  was  not 
so  prior  to  1874/  Other  provisions,  both  of  foreign  and 
American  statutes,  relating  to  demand  and  notice  of  dishonor, 
are  left  for  more  particular  consideration  in  a  later  chapter. 

§  760,  Demand  and  Notice — Not  Necessary. — Notice  of 
dishonor  is  necessary,  notwithstanding  the  indorser's  subse- 
quent knowledge  of  the  fact.*  But  in  England  the  indorser 
of  an  unstamped  bill  is  not  entitled  to  notice.^  And  in 
Georgia  the  indorser  of  a  note  is  only  entitled  to  notice  of 
dishonor  if  it  is  payable  or  to  he  negotiated  at  a  bank.^ 
One  who  indorses  as  surety  is  not  entitled  to  notice;*  nor 
one  who  assigns  without  indorsement.'  So,  an  indorser,  for 
whose  accommodation  a  bill  or  note  was  given,  is  not  dis- 
charged by  want  of  noticed  So,  an  indorser,  by  his  implied 
warranty  that  the  maker  has  capacity  to  contract,  waives 
protest,  if  the  maker  is  not  liable  by  reason  of  coverture  or 
other  incapacity.'  An  indorser  who  waives  demand  and 
notice  may  be  sued  forthwith  on  the  maturity  of  the  instru- 
ment,® and  becomes  absolutely  liable  for  its  payment.^^  And 
it  has  been  held  that  a  written  waiver  applies  to  all  subse- 
quent indorsers  below  it.^^  To  hold  an  indorser,  demand 
must  be  made  in  the  usual  time  and  manner."    In  Pennsyl- 

*The  act  of  1874  not  being  retrospective,  Cook  v,  ^oogins,  126  Mass.  410 
(1879) ;  1882  Pub.  Stats,  p.  427. 

•Bank  of  Old  Dominion  v.  McVeigh,  29  Gratt.  546  (1877). 

■Cundy  v.  Marriott,  1  B.  &  Ad.  696. 

*Falk  V.  Rothschild,  61  Ga.  695  (1878) ;  Randolph  v.  Fleming,  59  Ga.  776 
(1877).  Intention  to  negotiate  at  a  particular  bank  will  be  presumed  from 
the  note  beine^  made  payable  there,  Randolph  v.  Fleming,  supra.  The 
Georgia  Code  (J  2781)  requires  notice  of  dishonor  if  the  paper  is  made  to  be 
negotiated  at  a  chartered  bank,  and  protest  if  it  is  payable  or  discounted 
or  left  for  collection  at  a  bank  or  banker's  office. 

^Adams  v.  Gordon,  22  La.  An.  41  (1870). 

*  Unless  he  can  show  himself  injured  by  the  holder's  negligence.  Hunter 
v.  Moul,  98  Penna.  St.  13  (1881). 

'Black  V.  Fizer,  10  Heisk.  48  (1872),  even  though  he  has  charged  the 
amount  of  the  note  to  the  maker  on  his  book**, 

"Butler  V.  Slocum,  33  La.  An.  170  (1881). 

•Gibson  v.  Parlin,  13  Neb.  292  (1882). 

"Union  Nat.  Bank  v.  Lee.  33  La.  An.  301  (1881). 

"Parshley  v.  Heath,  69  Me.  90  (1877). 

"Boston  Biiuk  v.  H<>dp:e^«,  9  Pick.  420  (1830).  So,  as  to  time.  Field  v,  Nick- 
erson,  13  Miws.  131  (1810) ;  Di.xoii  v.  Clayville,  44  Md.  573  (1876).  . 
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vania  it  was  at  one  time  provided  by  statute  that  protest 
made  at  any  time  before  suit  begun  would  bind  the  indorser, 
but  this  law  was  soon  afterward  repealed/ 

It  is  not  necessary  that  the  holder  should  give  notice  of 
dishonor  to  all  successive  indorsers,  but  it  is  sufficient  as 
against  his  immediate  indorser,  if  given  to  him,  and  he  must 
protect  himself  by  notice  to  his  immediate  indorser.*  An 
indorser,  being  entitled  to  notice  of  dishonor,  cannot  be  held 
liable  without  proof  of  such  notice,*  which  must  appear  in 
the  certificate  of  protest  or  otherwise.*  But  the  discharge 
of  one  indorser  for  want  of  due  notice  of  dishonor  will  not 
discharge  other  indorsers,*  nor  affect  a  collateral  security.® 

In  Illinois  diligence  against  the  maker  is  substituted  for 
demand  or  notice  ;^  and  so,  too,  in  Alabama  and  Texas,  if  suit 
is  brought  against  the  maker  at  the  next  term.^  In  Mon- 
tana the  indorser  of  a  check  is  liable  without  notice  of  dis- 
honor.® And  this  is  true  generally,  where  the  drawer  has  no 
account  or  funds  in  the  bank  drawn  upon. 

§  761.  Diligence  against  Maker. — It  is  the  indorser's  duty, 
on  receiving  notice  of  dishonor,  forthwith  to  pay  the  bill  or 
note.  He  can  then  protect  himself  against  prior  parties.  But 
he  cannot  by  the  law  merchant  require  the  holder  lo  proceed 
against  the  maker  ;^^  and  failure  to  sue  the  maker,  without  a 
binding  extension  of  time  for  payment,  is  no  discharge  of 
the  indorser."     So,  if  a  judgment  is  recovered  and  execution 

'Act  of  1849  repealed  in  1851 ;  Ashton  v.  Sproule,  35  Penna.  St.  492  (1860). 

•Struthers  v.  Blake,  30  Penna.  St.  139  (1858). 

•Abott  V.  Borge,  20  La.  An.  372  (1868). 

« Crane  v,  Benit,  20  La.  An.  228  (1868). 

*Crane  v.  Trudea^,  19  La.  An.  307  (1867). 

•Mitchell  V.  Clark,  38  Vt.  104  (1862),  unless  its  collection  is  prevented  by 
such  laches. 

^Harding  v,  Dilley.  60  111.  528  (1871) ;  Wilder  v.  De  Wolf,  24  lb,  191  (1860) ; 
1885  Annotated  Stats,  c.  98  {  7. 

•Roberts  v.  Kilpatrick.  6  Stew.  &  Port.  96  (1833).  Leaving  the  State  ex- 
cuses such  diligence,  but  not  leaving  the  country,  lb.  So,  Texcu  (1879  R. 
S.  Arts.  262,  273). 

•McDonald  v.  Stokey,  1  Mont.  388  (1871). 

"Faulkner  v.  Faulkner.  73  Mo.  327  (1881),  an  indorser  differing  in  this 
respect  from  a  surety  ;  Gibson  v.  Parlin,  13  Neb.  292  (1882). 

"Allen  V.  Brown,  124  ^Frtss.  78  (1S78) :  Agricultural  Bank  v.  Bishop,  6  Gray 
317  (isr>(5) ;  Home  v.  Bodwell,  5  lb,  457  (1855) ;  State  Bank  v,  Wilson,  1  Dev. 
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i&sued  against  the  maker,  and  the  levy  held  without  enforc- 
ing the  lien,  it  will  not  discharge  the  indorser.^  So,  mere 
•delay  in  suing  the  maker,  after  giving  due  notice  of  dishonor 
will  not  discharge  an  indorser;*  especially  if  the  delay  is  at 
the  indorser's  own  request.'  The  maker's  having  had  prop- 
erty at  maturity  or  afterward,  before  suit  was  brought  against 
the  indorser,  will  not  avail  to  discharge  him.*  And  altljough 
a  note  is  indorsed  as  conditional  payment  of  the  indorser's 
■debt,  he  will  remain  liable  on  its  dishonor,  even  if  the  holder 
<loes  not  sue  the  maker.*  So,  too,  though  he  is  an  accommo- 
dation indorser,*  and  though  the  holder  neglects  to  enforce  a 
:set-off  against  the  maker .^  And  if  "reasonable  and  due 
diligence  "  is  expressly  stipulated  for,  it  will  be  sufficient  to 
bring  suit  against  the  makers  and  indorsers,  although  the 
latter  have  removed  from  the  State.* 

§  762.  American  Statutes  as  to  Diligence. — In  many  of  the 
United  States,  diligence  against  the  maker  is  required  by 

484  (1828).  The  only  condition  of  the  indorser's  contract  for  liability  is 
that  *'  the  holder  shall  do  no  act  to  suspend,  impair  or  destroy  his  right  to 
indemnity  from  such  other  parties  to  the  instrument  as  are  bound  to  save 
him  harmless,"  and  mere  delay  is  not  such  an  act,. Clifford,  J.,  in  Boss  v. 
Jones,  22  Wall.  576  (1874). 

'Smith  V.  Erwin,  77  N.  Y.  466  (1879).  In  this  case  the  indorser  had  taken 
an  assignment  of  the  maker's  personal  property  and  given  a  mortgage^  on 
his  own  real  estate  to  enable  the  holder  of  the  note  to  raise  money  for  its 
payment,  but  the  indorser  had  procured  the  cancellation  of  the  mortgage 
oy  the  maker  of  the  note  before  any  money  was  raised  on  it. 

'Ross  V.  Jones,  supra;  Moore  v.  Britton,  22  La.  An.  64  (1870);  Powers  v. 
Waters,  17  Johns.  176  (1819) ;  Bank  of  South  Carolina  v.  Myers,  1  Bailey 
412  (1830);  Cherry  v.  Miller,  7  B.  J.  Lea  305  (1881).  Although  the  holder 
has  taken  collateral  from  the  maker,  Sterling  v.  Marietta,  &c.,  Company,  11 
Serg.  &  R.  179  (1824). 

•Chitty  448;  Story  on  Bills  2  419;  Pine  River  Bank  v,  Swazey,  47  N.  H. 
154  (1866).  So,  a  delay  of  execution  against  the  maker  pending  his  effort 
to  raise  the  necessary  funds  by  a  subscription,  to  which  the  indorser  was 
a  party,  followed  by  an  acceptance  of  the  money  subscribed  and  a  new  note 
for  the  balance  and  a  release  of  the  levy,  will  not  discharge  the  indorser, 
especially  after  payment  by  him  on  a  subsequent  execution,  Solomon  v, 
•Gregory,  4  Harr.  112  (N.  J.  1842). 

*  Violett  V.  Patton,  5  Cranch  142  (1809). 

•Clark  V.  Young,  1  Cr»nch  181  (1803). 

•Miller  v.  Mellier,  59  Mo.  388  (1875).  The  indorser's  remedy  is  to  take 
up  the  note  and  proceed  against  the  maker  himself,  McCamant  t^.  Miners', 
Hfec,  Bank,  19  Cent.  L.  J.  318  (Penna.  S.  C.  1884). 

'Glazier  v.  Douglass,  32  Conn.  393  (1865). 

•Camden  v.  Doremus,  3  How.  515  (1845). 
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statute.  Thus,  in  Alabama  the  holder  must  proceed  against 
the  maker  by  suit  and  execution,  in  the  case  of  a  non-nego- 
tiable note.^  But  the  indorser  may  waive  his  right  to  have 
the  maker  first  sued.*  And  his  own  delay  in  paying  the 
note  is  no  defense  to  an  action  brought  by  him  afterward 
against  his  indorser.^  In  Arkansas  the  statute  requires 
prosecution  of  the  principal  debtor  on  the  demand  of  a 
"  person  bound  as  security,"  but  this  has  been  held  not  to 
apply  to  indorsers  of  commercial  paper.*  In  Colorado  the 
holder  must  use  due  diligence  in  prosecuting  the  suit  against 
the  maker,  unless  he  can  prove  that  the  suit  would  have 
been  unavailing,  or  that  the  maker  had  absconded  or  left 
the  State  before  the  maturity  of  the  paper.*  Failure  to  sue 
the  maker  at  the  first  term  amounts  to  a  discharge,  but  not 
so  a  delay  of  two  months  in  issuing  execution.* 

In  Georgia  the  indorser  is  discharged  if  the  holder  neg- 
lects to  proceed  against  the  maker  for  three  hionths  after  he 
is  notified  in  writing  so  to  do.^  And  this  statute  has  been 
held  to  apply  to  an  indorsement  containing  a  guaranty  and 
waiver  of  demand  and  notice.*  The  statutory  notice  must 
contain  the  maker's  address,  mere  city  or  county  being  suffi- 
cient.*    And  the  maker  must  be  prosecuted  to  insolvency, 

*McDougald  v.  Rutherford,  30  Ala.  253  (1857) ;  Cook  v.  Mutual  Ins.  Co.,  58 
lb.  37  (1875).  The  Alabama  statute  (Code  1876  H  2112-2116)  requires  suit 
to  be  brought  against  the  maker  at  the  next  term  of  the  court,  if  the' 
amount  exceed  $50,  and  within  thirty  days  in  other  cases,  except  in  case 
the  maker  is  dead  or  cannot  be  found.  But  if  the  suit  is  once  brought 
according  to  the  statute,  a  subsequent  adjournment  of  the  trial  by  consent 
or  other  legal  delay,  is  not  laches  that  will  discharge  the  indorser,  Hays  v. 
Myrick,  47  Ala.  335  (1872). 

'Walker  v.  Wigginton,  50  Ala.  579  (1874).  And  a  general  waiver  will  con- 
tinue in  force  during  the  time  set  for  the  running  of  simple  contracts  by  the 
statute  of  limitations,  lb, 

•Worsham  v,  Goar,  4  Port.  441  (1837). 

*Ros8  V.  Jones,  22  Wall.  576  (1874);  Arkanma  (1874  B.  S.  I  569e).  So, 
under  the  Missouri  act,  Faulkner  v.  Faulkner,  73  Mo.  827. 

^Colorado  (1877  G.  L.  J  94). 

•Watson  V,  Hahn,  1  Col.  386  (1871),  no  damage  being  caused  by  delay. 

'^Georgia  (1882  Code  2  2156).  The  notice  must  state  the  county  of  the 
principal  debtor's  residence. 

•Vanzant  v.  Arnold,  31  Ga.  210  (1860). 

•Ware  v.  City  Bank,  69  Qa.  840  (1877). 
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unless  already  Dotoriously  insolvent.^  But  an  indorser,  who 
expressly  warrants  a  note,  knowing  it  to  be  worthless,  will 
not  be  discharged  by  laches  on  the  holder's  part  in  proceed- 
ing against  the  maker,  after  he  has  rescinded  the  contract 
and  offered  to  return  the  note  to  the  indorser.*  An  ordinary 
indorser  will  be  discharged,  however,  even  after  judgment 
against  him,  by  a  dismissal  of  the  indorsee's  action  against 
the  maker.^  But  to  constitute  such  dismissal  of  suit  a  dis- 
charge of  the  indorser,  it  must  have  been  by  the  holder  and 
voluntary.* 

§  763.  Illinois  Bule  as  to  Diligence. — In  Illinois  also  the 
statute  makes  the  indorser's  liability  contingent  on  the  hold- 
er's proceeding  against  the  maker  with  due  diligence,  unless 
the  maker  has  absconded  from  the  State  or  resides  out  of  it 
at  the  maturity  of  the  paper,  or  unless  the  suit  would  be 
unavailing.^  If  a  suit  could  be  of  no  avail,  it  need  not  be 
brought.*  Delay  of  execution  against  the  maker  for  two 
months  after  recovery  of  judgment  discharges  the  indorser 
under  this  statute.^  But,  in  general,  diligence  is  a  question 
for  the  jury,^  and  will  be  excused  if  the  indorser  tells  the 
holder  to  "  coax  it  out  of  the  maker." • 

If  the  maker  was  insolvent  at  the  time  the  note  was  in- 
dorsed, it  is  unnecessary  to  bring  suit  against  him.*®  So,  if 
he  was  adjudged  a  bankrupt  before  suit  could  be  begun." 
His  insolvency  as  an  excuse  may  be  shown  by  the  return  of 

^Pittman  v.  Chisholm,  43  Ga.  442  (1872),  the  indorsement  in  this  case 
being  "  to  be  liable  only  in  the  second  instance." 

•Clayton  v.  O'Conner,  29  Ga.  687  (1860). 

•Lewis  V.Armstrong,  47  Ga.  287  (1872). 

*  Armstrong  v.  Lewis,  61  Ga.  680  (1878). 

^lUinois  (1883  R.  S.  c.  98  {  7). 

•Windheim  v,  Ohlendorf,  3  Bradw.  436  (1878);  Pierce  v.  Short,  14  111.  144 
(1852).    But  this  statute  does  not  apply  to  a  suit  brought  by  the  assignee  of  ' 
a  bill  of  exchange  against  the  drawer,  "Wood  v,  SurrelTs,  89  111.  107  (1878). 

^  Rives  V.  Kumler,  27  111.  291  (1862). 

•  Judson  V.  Goodwin,  37  111.  286  (1865). 

» Wickersham  v.  Altom,  77  111.  620  (1875). 
'•Hawkinson  v.  Olson,  48  111.  277  (1868). 
"Wells  V.  Claflin,  2  Otto  185  (1875). 
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executions  in  other  cases  ^'  nulla  bona^  ^  But  the  mere  fact 
that  his  property  is  incumbered  for  less  than  its  value  is  no 
excuse.'  Neglect  for  three  years  to  sue  the  maker  works  a 
discharge  under  this  statute,  unless  the  suit  would  be  una- 
vailing.* It  is  not,  however,  necessary  to  sue  a  non-resident 
maker,*  especially  where  he  is  insolvent  and  the  security 
given  has  been  exhausted  by  other  and  prior  claims.^  The 
indorser  is  liable  to  his  indorsee  on  proof  that  the  maker  is 
insolvent  and  that  suit  against  him  would  be  unavailing." 
But  this  must  be  proved,  and  evidence  that  his  property  is 
insufficient  is  not  enough,  if  no  execution  has  been  issued 
against  it.^ 

§  764.  Indiana  Bule  as  to  Diligence. — ^The  Indiana  statute 
also  requires  due  diligence  against  the  maker  of  a  note  as 
a  condition  of  the  indorser's  liability;'  but  this  does  not 
include  similar  diligence  against  prior  indorsers.^  If  the 
holder  forbears  at  the  indorser's  request  to  sue  the  maker, 
the  required  diligence  will  be  excused  as  to  such  indorser.** 
But  a  failure  to  prosecute  the  maker  for  three  months  after 
the  revocation  of  such  request  will  discharge  the  indorser." 
If,  on  the  other  hand,  the  indorser  requests  the  holder  not 
to  sue  the  maker  at  the  first  term  of  court,  suit  begun  a  year 
after  is  within  a  reasonable  time  and  sufficient.*' 

But  a  suit  against  the  maker  is  unnecessary,  unless  he  has 

»PhiUip8  V.Webster,  85  111.  146  (1877). 

'Roberto  v,  Haskell,  20  111.  59  (1858).  The  presumption  being  that  the 
property  is  sufficient,  lb. 

•Temple  v.  The  People,  6  Bradw.  878  (1880). 

«Bamber  v.  Bell,  77  111.  490  (1875) ;  Mason  v.  Burton,  54  111.  849  (1870). 

*E8ty  t;.  Brooks,  54  111.  379  (1870). 

•Corgan  v.  Frew,  39  111.  31  (1865). 

^Clayes  v.  White,  83  111.  540  (1876). 

» Hoi  ton  V.  McCormick,  45  Ind.  411  (1873) ;  Rose  v.  Park  Bank,  20  lb,  94 
(1863);  Huston  v.  First  Nat.  Bank,  85  lb.  21  (1882);  Indiana  (1881  R.  8. 
{  5504),  but  this  does  not  alter  the  law  of  bills  of  exchange,  lb.  I  5505;  and 
notes  to  order  or  bearer,  payable  at  a  bank  within  the  State,  are  put  on  the 
footing  of  inland  bills,  {  5506. 

•Pennington  v.  Hamilton,  50  Ind.  397  (1875) ;  Rose  v.  Park  Bank,  9upra. 

"Lowther  v.  Share,  44  Ind.  390  (1873). 

"Free  v.  Kierstead,  16  Ind.  91  (1861). 

"Davis  V.  Leitzman,  70  Ind.  275  (1880). 
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property  over  and  above  the  amount  exempted  by  law  from 
execution.^  So,  if  the  maker  was  insolvent  at  the  time  the 
note  was  indorsed  and  remained  so  for  two  years  afterward  ;^ 
or  if  he  is  notoriously  insolvent  at  the  maturity  of  the  paper,* 
or  becomes  so  before  judgment  could  have  been  obtained.* 
If  diligence  has  been  used,  it  is  immaterial  what  the  estate 
of  a  bankrupt  maker  will  pay,^  But  his  removal  from  the 
State  is  a  sufficient  excuse  for  want  of  diligence,®  provided 
the  removal  is  after  the  transfer  and  before  the  maturity  of 
the  note/ 

The  holder  is  only  bound  to  use  ordinary  diligence,  and 
it  will  be  enough  if  he  prosecutes  the  maker  by  suit  and 
execution  without  recourse  to  extraordinary  remedies;®  even 
though  the  maker's  assets  are  in  a  shape  that  is  beyond  the 
reach  of  a  writ  of  execution.*  The  holder  is  not  obliged  to 
proceed  against  the  maker  by  attachments^  If  he  proceeds 
to  judgment  .and  execution  within  twenty-three  days,  it  will 
he  prima  fade  due  diligence,  although  after  the  adjournment 
of  court.^^  But  if  he  fails  to  sue  the  maker  at  the  next  term 
after  the  note  matures,  although  it  begins  in  ten  days  after 
such  maturity,  it  will  discharge  the  indorser."  In  the  case 
of  a  non-negotiable  note  it  is  sufficient  if  suit  is  begun  and 

>  Williams  v.  Osbon,  75  Ind.  280  (1881). 
'Eestner  v,  Spath,  53  Ind.  288  (1876). 

*  Couch  V,  First  National  Bank,  64  Ind.  92  (1878) ;  Dugdale  v.  Marine,  11 
lb,  194  (1858). 

*  Reynolds  v.  Jones,  19  Ind.  123  (1862),  the  note  in  this  case  not  being  gov- 
erned by  the  ^  mercataria, 

*  Williams  v.  Nesbit.  65  Ind.  171  (1879). 

•Patteson  v.  Carrell,  60  Ind.  128  (1877);  Holton  v,  McCormick,  45  lb. 
411  (1873). 

^Stevens  v.  Alexander,  82  Ind.  407  (1882).  But  it  would  be  otherwise  if 
the  maker  were  a  non-resident  at  the  time  of  the  transfer,  lb.  The  holder 
need  not  proceed  in  such  case  against  the  maker  by  attachment,  Bernitz  v. 
Stratford,  22  lb.  320  (1864). 

*Iles  V.Watson,  76  Ind.  a59  (1881).  So,  the  diligent  foreclosure  of  a  col- 
lateral mortgage  will  be  sufficient,  Markel  v.  Evans,  47  lb.  326  (1874). 

^E.  g.  premium  notes,  Hubler  v.  Taylor,  20  Ind.  446  (1863). 

»®TitU8  V.  Seward,  68  Ind.  456  (1879) ;  Sims  v.  Parks,  32  lb.  363  (1869). 

"Miller  v,  Deaver,  30  Ind.  371  (1868). 

"Roberts  v.  Masters,  40  Ind.  461  (1872),  the  indorser  becoming  insolvent  a 
few  days  later. 
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execution  issued  with  reasonable  promptness.*  But  a  delay 
of  six  months  between  judgment  and  execution  will  dis- 
charge an  indorser,  if  not  explained.^  Judgment  and  execu- 
tion, however,  constitute  prima  fa^e  due  diligence;*  but  not 
so  a  mere  proving  of  the  debt  against  the  administrator  of 
the  deceased  maker.*  Laches  upon  another  contemporane- 
ous note  will  not  discharge  the  maker,  where  the  non-prose- 
cution of  the  maker  of  the  note  in  question  is  excused  by 
his  insolvency.* 

§  765.  Statutes  of  other  States. — In  Iowa  an  indorser  in 
blank  is  in  effect  a  guarantor  and  liable  to  subsequent 
holders  only  on  due  diligence  against  the  maker.®  In  Kan- 
sas due  diligence  against  the  maker  or  drawer  is  required, 
but  this  is  defined  to  be  demand  and  notice  of  dishonor.^  In 
Kentucky  due  diligence  is  required  both  against  maker*  and 
prior  indorsers.*^  And  suit  must  be  brought  in  time  to  per- 
mit service  of  process  at  the  first  term  after  maturity.*^  The 
maker's  insolvency  at  the  time  the  note  falls  due  is  not  an 
excuse  for  want  of  prosecution  in  Kentucky.** 

In  Mississippi  the  indorser  is  only  discharged  by  the 
holder's  laches,  where  the  debt  is  thereby  lost.**  In  Missouri 
the  statute  authorizes  a  surety  to  require  immediate  proceed- 
ings against  the  principal  debtor.**    The  former  statute  requir- 

^Patteson  v.  Carrell,  60  Ind.  128  (1877). 

•Bishop  V.  Yeazle,  6  Blackf.  127  (1842). 

•Bullitt  V.  Scribner,  1  Blackf.  14  (1818). 

*Litterer  v.  Page,  22  Ind.  337  (1864).  Proof  against  two  successive  admin 
istrators  is  not  sufficient,  but  he  should  have  sued  the  maker's  heirs  or 
applied  for  a  third  administration,  76. 

*Binford  v,  Willson,  65  Ind.  70  (1878). 

*  •Iowa  (1880  R.  C.  {  2091). 

'Kamtaa  (1881  C.  L.  H  544,  645). 

'Coleman  v.  Tully.  7  Bush  72  (1869);  Parks  v,  Cooke.  3  76.  168  (1867); 
Williams  v.  Obst,  12  lb.  266  (1876) ;  unless  it  be  otherwise  expressed  or  the 
note  be  put  on  the  legal  footing  of  a  bill  of  exchange  (1881  G.  S.  c.  22  {  14). 

•Short  t;.  Trabue,*4  Mete.  299  (Ky.  1863). 

>®Perrin  v,  Broadwell,  3  Dana  596  (1835).  But  delivery  of  the  writ  to  the 
sheriff  eight  days  before  the  term  is  sufficient,  McMurray  v.  Wood,  9  Dana 
45  (1839). 

"Clair  V.  Barr,  2  Marsh.  255  (Ky.  1820). 

^* Mississippi  (1880  Rev.  Code  i  1124). 

^Missouri  (1879  R.  S.  J  3896).  But  this  act  does  not  apply  to  indorsers, 
Faulkner  v.  Faulkner,  73  Mo.  327  (1881).    Under  this  statute,  where  one 
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iDg  due  diligence  against  the  maker  of  a  note  and  dispens- 
ing with  notice  of  dishonor  left  the  burden  of  proof  of  dili- 
gence unchanged.^  And  the  assignee  can  only  recover  such 
part  of  the  note  as  could  not  be  recovered  with  due  diligence 
from  the  maker.*  In  Nebraska  due  diligence  is  required 
against  the  drawer,  maker  or  obligor.*  In  Ohio  he  must  use 
"  all  diligence  in  collecting "  against  the  maker,  drawer  or 
acceptor/  but  it  will  be  sufficient  to  sue  at  the  next  term  and 
obtain  judgment  without  resorting  to  extraordinary  process 
of  attachment.*  In  South  Carolina  an  indorser  was  formerly 
discharged  by  the  holder's  laches  in  receiving  part  payment 
and  delaying  for  a  year  to  apply  to  the  indorser  for  pay- 
ment.* 

In  Tennessee  the  holder's  failure  to  sue  the  maker  for 
thirty  days  after  request  to  do  so  discharges  the  indorser.^ 
And  the  indorser  is  likewise  discharged  if  the  holder  gives 
the  maker  an  extension  or  a  stay  of  execution,  unless  both 
maker  and  indorser  are  insolvent,  or  the  indorser  joined  in 
granting  the  stay  to  the  maker.*  But  a  stay  of  execution  on 
a  confessed  judgment  against  the  maker  until  the  time  when 
judgment  could  have  been  obtained  by  suit  is  no  ground  for 
discharge.*  Laches  in  prosecuting  the  drawer  will  discharge 
the  indorser,  even  though  the  holder  had  taken  a  new  bill 
drawn  and  indorsed  by  the  same  parties  in  order  to  save 
their  credit  and  dispense  with  the  notice  of  dishonor.^^    In 

court  would  render  judgment  soonest,  but  another  court  opens  first,  prose- 
cution in  the  former  will  be  sufficient,  Bailey  v.  Smock,  61  Mo.  213  (1875). 

*Labadie  v.  Chouteau,  37  Mo.  413  (1866). 

"Ricketston  v.  Wood,  10  Mo.  647  (1847),  the  maker's  insolvency  not  being 
an  excuse,  if  he  had  sufficient  property  to  be  worth  the  expenses  of  a  suit. 

*  Nebraska  (1881  C.  S,  309  {  2). 

*Ohio  (1879  R.  8.  }  3172).  And  unless  otherwise  expressed,  demand  at 
maturity  and  notice  of  non-payment  within  a  reasonable  lime  shall  be 
adjudged  due  diligence  (/6.  {  3176). 

'Forest  v.  Stewart,  14  Ohio  St.  246  (1863). 

•Kilpatrick  v.  Heaton,  3  Brev.  92  (1812).  But  see  Bank  of  South  Caro- 
lina V.  Myers,  1  Bailey  412  (1830),  where  the  common  law  rule  was  followed. 

^TenneMsee  (1884  Code  U  2725,  2728). 

»J6.  {  2730. 

'Ferguson  v.  Childress,  9  Humph.  382  (1848). 

"•Bank  of  East  Tenn.  v.  Hooke,  1  Coldw.  156  (1860). 
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Texas,  in  like  manner,  the  holder  of  a  note  must  sue  the 
maker  at  the  first  term,  or  with  sufficient  excuse  at  the 
second  term,^  unless  he  is  non-resident  or  otherwise  out  of 
reach.*  If  the  note  is  sued  more  than  two  terms  after  its 
maturity,  it  will  be  presumed,  in  the  absence  of  special  aver- 
ment to  the  contrary,  that  a  blank  indorsement  was  made 
within  the  two  terms  and  that  it  was  therefore  not  discharged 
by  lapse  of  time  before  suit  brought.^  Delay  of  execution 
against  the  maker  until  his  insolvency  will  discharge  the  in- 
dorser.*  In  Virginia  it  was  formerly  necessary  for  the  holder 
to  bring  suit  against  the  maker  in  due  form  to  support  a 
recovery,*  unless  the  maker  was  insolvent.*  So,  in  West 
Virginia  due  diligence  against  the  maker  is  necessary  in 
order  to  hold  the  indorser.^ 

§  766.  Foreign  Statutes  as  to  Indorsement. — Some  foreign 
statutes  expressly  provide  that  the  indorser  shall  be  liable  to 
subsequent  holders,**  as  the  drawer  of  a  new  bill,®  and  that, 
too,  although  the  bill  indorsed  by  him  is  void.^°  He  is 
liable  for  the  face  of  the  bill  on  due  presentment  and  pro- 
test,^^  unless  he  is  an  agent  indorsing  to  his  principal."    And 

'Brooks  V.  Breeding,  32  Tex.  752  (1870) ;  Griffith  v.  Gary,  31  lb.  163  (1868). 
This  appears  to  be  intended  i\s  an  alternative  for  protest  and  notice  of  dis- 
honor, and  either  course  will  fix  the  drawer  of  a  bill  or  indorser  of  a  note 
(1879  R.  S.  Arts.  262,  273).  A  waiver  or  release  of  due  diligence  cannot  be 
proved  by  parol  (lb.  Art.  268). 

^Texas  (1879  R.  S.  i  1208).  Residence  unknown  or  beyond  the  reach  of 
process,  or  maker  dead  or  insolvent,  or  not  to  be  found,  is  sufficient  ex- 
cuse, lb, 

•Belcher  v.  Ross,  33  Tex.  12  (1870). 

♦Parker  v.  Nations,  33  Tex.  210. 

•Bromaugh  v.  Scott,  5  Call  78  (1804). 

•Yeaton  v.  Bank  of  Alexandria,  5  Cranch  49  (1809). 

^Nichols  V.  Porter,  2  W.  Va.  13  (1867). 

^Argentine  Republic  (1862  Code  Com.  Art.  803). 

^Argentine  Republic  (1862  Code  Com.  Art.  801) ;  Brazil  (1850  Code  Com.  Art. 
860) ;  Denmark  (18'io  Exch.  Law  {  13) ;  Switzerland  (Bxch.  Laws,  1859  Berue, 
1863  Basle,  2  13) ;  Uruguay  (1865  C«)de  Com.  Art.  821). 

^^Rus9ia  (1862  Exch.  Law  Art.  566). 

^^  Chili  (1865  Code  Com.  Art.  663);  Oylombia  (1853  Code  Com.  Art.  430); 
(h8ta  Rica  (1853  Code  Com.  Art.  420) ;  Ecuador  (1829  Code  Com.  as  in  Spain) ; 
Mexico  (ia54  Code  Com.  Art.  366) ;  Peru  (1853  Code  Com.  Art.  431) ;  Salvador 
(1855  Code  Com.  Art.  427) ;  Spain  (1829  Code  Com.  Art.  473). 

^*  Denmark  (1825  Exch.  Law  1 14) ;  Russia  (1862  Exch.  Law  Art.  ^69). 
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he  is  liable  in  such  case,  unless  it  was  expressly  agreed  that 
the  indorsement  should  be  without  recourse  or  personal 
responsibility.^  So,  though  the  drawer  or  prior  indorser  was 
under  a  disability.^  And  in  Switzerland  it  is  provided  that 
an  indorsement  carries  all  prior  rights  under  the  bill/ 

^Austria  (1850  Ezch.  Law  Art.  14) ;  Germany  (1848  Exch.  Law  Art  14). 

*  Hungary  (1861  Exch.  Law  U  48,  44). 

*  Switzerland  (Exch.  Laws,  1859  Berne,  1868  Basle,  { 10). 

VOL.  n.  2b 
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II.   DISCHARGE   BY   EXTENSION,   RELEASE,   40.       " 

767.  Effect  of  Extension. 

768.  What  Amounts  to  an  Extension. 

769.  Discharge  hy  Release  of  Prior  Parties 

770.  Release — When  not  a  Discharge. 

771.  Holder's  Duty  as  to  Collaterals. 

772.  Discharge  by  Payment. 

§  767.  Effect  of  Extension  to  Maker  or  Acceptor. — ^The 
indorser,  as  we  have  seen,  becomes  in  effect  a  surety  for  the 
maker  of  a  note  or  the  drawer  and  acceptor  of  a  bill.  And 
as  such  he  will  be  discharged  from  his  liability  by  any  defi- 
nite and  binding  extension  granted  by  the  holder  to  them.^ 
Such  extension  must,  however,  be  upon  a  valid  agreement, 
for  a  valid  consideration,  and  without  the  consent  of  the 
indoi*ser.'  And  to  be  a  valid  and  binding  agreement  it  must 
be  definite.  Giving  the  maker  a  definite  time  for  payment 
and  taking  his  note  payable  at  the  end  of  such  time  is  such 
an  extension.^  And  it  is  immaterial  whether  such  extension 
be  given  before  or  after  the  maturity  of  the  paper,*  or 
whether  the  note  extended  be  the  principal  debt  or  merely 
collateral  to  it.^  But  the  agreement  for  extension  must  be 
made  by  the  holder  with  the  maker  or  acceptor.  Thus,  an 
agreement  between  the  holder  of  the  paper  and  a  creditor  of 
the  maker,  the  maker  not  being  a  party  to  it,  will  not  dis- 

*Chitty  472 ;  1  ^ wards  HU ;  2  Parsons  242 ;  Story  on  Prom.  Notes  {  413 ; 
Smith  V.  Knox,  3  £8p.  47;  English  v.  D/«rley,  2  Bos.  <&  P.  62.  So,  an  exten- 
sion to  the  first  and  last  indorsers  will  discharge  intermediate  indorsers. 
Hall  v.  Cole,  4  Ad.  <&  £1. 577.  But  an  earlier  party  will  not  be  discharged  by 
giving  time  to  a  subsequent  one,  Claridge  v.  I)alton,  4  M.  &  S.  232:  Nadin  v, 
Battie,  6  East  147;  Whiting  v.  Western  Stage  Co.,  20  Iowa  5.35  (18G6).  An 
•extension  '*for  twenly  or  thirty  days"  is  sufficiently  definite,  Hamilton  v, 
Prouty,  50  Wis.  692  (1880).  But  mere  delay  in  collecting  an  overdue  note 
does  not  amount  to  an  extension,  State  Bank  v.  Wilson,  1  Dev.  484  (1828). 

"Story  on  Prom.  Notes  {  415;  Kittle  v.  WiUon,  7  Neb.  76  (1878).  Not  so 
an  agreement  Which  is  not  in  itself  binding,  Costello  v.  Wilhelm,  13  Kans. 
229  (1874). 

•Globe  Mut.  Ins.  Co.  v,  Carson,  31  Mo.  218  (1860). 

*  Story  on  Prom.  Notes  J  413;  Veazie  v.  Carr,  3  Allen  14  (1861) ;  Hamilton 
t),  Prouty,  50  Wis.  592  (1880) ;  Moore  v,  Folsom,  14  Minn.  340  (1869). 

•  Pomeroy  v.  Tanner,  70  N.  Y.  547  (1877) ;  Mye«  v.  Wells,  5  Hill  463  (1843). 
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charge  the  indorser.*  So,  an  agreement  between  indorser 
and  indorsee,  without  the  privity  of  the  maker,  will  not  dis- 
charge other^  indorsers.*  And  an  extension  to  the  maker 
will  not  discharge  the  indorser,  after  his  liability  has  been 
fixed  by  protest  and  notice,*  or  by  judgment  rendered  against 
him.* 

If  the  extension  to  the  maker  expressly  reserves  the 
holder's  rights  against  the  indorser,  he  will  not  be  dis- 
charged/  And  the  indorser  may  waive  his  discharge,  e.  g. 
by  a  new  promise  made  subsequently  with  full  knowledge 
of  the  extension.' 

§  768.  What  Amounts  to  an  Extension. — Mere  delay  or 
indulgence  without  a  binding  agreement  is  not  an  extension 
within  the  meaning  of  this  rule.''  So,  the  extension  of  an- 
other note  secured  by  the  same  mortgage  is  not  a  discharge  ;'* 
nor  the  certifying  of  a  check.®  So,  the  payment  of  interest 
in  advance  is  not  necessarily  an  extension.^®  It,  will,  how- 
ever, be  presumed  to  be  such,  if  it  is  made  after  maturity  for 
interest  not  accrued."  An  agreement  to  "  carry  "  a  note  for 
a  certain  time  is  a  provision  for  renewal  and  not  for  its 
extension." 

But  an  agreement  for  extension  will  be  implied  from  tak- 
ing the  note  of  a  third  person  and  agreeing  to  hold  the 

•  Herbert  v.  Servin,  12  Vroom  225  (1879),  where  the  agreement  was  for  the 
ealftifaction  of  the  debt  at  fifty  per  cent,  of  ito  face. 

•  Bagley  v.  Buzzell,  19  Me.  88  (1841). 
•Tiddy  v.  Campbell,  1  So.  Car.  451  (1806)^ 

•  Story  on  Prom.  Notes  \  417;  Pole  v.  Ford,  2  Chitt.  125;  Bray  v.  Hanson, 
8  M.  &  W.  668. 

•  Morse  v.  Huntington,  40  Vt.  488  (1868) ;  Hagey  v.  Hill,  76  Penna.  St.  108 
(1874). 

•  Hazard  v.  White.  26  Ark.  155  (1870). 

'1  Edwards  M13;  2  Parsons  246;  Ross  v.  Jones,  22  Wall.  596  (1874); 
Powers  V.  Waters,  17  Johns.  176  (1819) ;  Cherry  v.  Miller,  7  B.  J.  Lea  805 
(1881) ;  Moor6  v.  Britton,  22  La.  An.  64  (1870). 

•  Hopkins  v.  Gray,  51  Iowa  840  (1879). 

•  Mutual  Nat.  Bank  v.  Rotge,  28  La.  An.  933  (1816). 

'•St.  Joseph,  Ac,  Ins.  Co.  v.  Hauck,  71  Mo.  465  (1880),  although  it  would 
be  a  good  consideration  to  support  an  agreement  for  extension. 

"Randolph  v,  Fleming,  59  Ga.  776  (1877). 

"Second  Nat.  Bank  v.  Poucher,  56  N.  Y.  348  (1874). 


420  indorsee's  liability, 

original  note  until  it  is  paid  ;^  or  from  taking  time  drafts  as 
security  for  an  overdue  note  and  agreeing  to  wait  until  their 
maturity;*  or  from  taking  a  bond  and  mortgage  with  six 
months  to  run,  agreeing  that  the  note  shall  be  paid  out  of 
the  proceeds  of  the  bond  and  mortgage,  or  shall  be  reduced 
in  amount  if  the  maker  pays  it  sooner/  So,  receiving  a  post- 
dated check  in  payment  of  a  note  and  holding  the  note  until 
the  maturity  of  the  check  ;*  or,  after  the  maturity  of  a  note, 
taking  another  note  payable  at  a  future  day  ;*  or  giving  time 
on  receiving  collateral  which  would  not  mature  until  after 
the  note/ 

If  the  agreement  for  extension  is  without  consideration,  it 
will  not  discharge  the  indorserJ  So,  if  the  consideration  is 
usurious,  it  will  not  be  a  valid  extension  or  discharge/  But 
the  holder  is  himself  estopped  from  setting  up  the  usury  in 
such  contract/  But  money  actually  paid  as  "additional 
interest"  may  be  a  valid  consideration,  where  it  would  have 
been  usurious  as  an  executory  contract'®  So,  payment  of  an 
instalment  on  the  note  before  maturity  is  sufficient  consid- 
eration for  an  extension ;"  or  agreeing  to  pay  a  higher  rate 
of  interest  than  that  stipulated/*  But  if  the  extension  is  on 
an  unfulfilled  condition  that  all  creditors  consent  to  it,  it  will 
not  amount  to  an  extension  or  discharge." 

» Greene  v.  Bates,  74  N.  Y.  883  (1878). 

*Pomeroy  v.  Tanner,  70  N.  Y.  647  (1877). 

•Beard  v.  Root,  4  Hun  856  (1875). 

♦Place  V.  Mcllvaine,  38  N.  Y.  96  (1868). 

'Myers  v.  Welles,  5  Hill  463  (1843) ;  Putnam  v.  Lewis,  8  Johns.  889  (1811). 
So,  to  discharge  the  surety  on  a  bond,  Barnum  v.  Oilman,  27  Minn.  466 
(1861) ;  or  the  guarantor  on  a  note,  Fellows  v.  Prentiss,  3  Denio  512  (1846). 

•Robertson  v.  Allen,  59  Tenn.  233  (1873). 

^Huie  V.  Bailey,  16  La.  212  (1840) ;  Jennings  v.  Chase,  10  Allen  526  (1865). 

•Williams  v.  Smith,  48  Me.  135  (1858). 

•National  Bank  of  Gloversville  v.  Place,  15  Htin  564  (1878) ;  Billington  v. 
Wagoner,  33  N.  Y.  31  (1865).  But  he  might  set  up  that  the  consideration 
failed,  being  an  unperformed  usurious  contract,  Fernan  v.  Doubleday,  8 
Lans.  216  (1870). 

'•Smith  «.  Pearson,  52  Cal.  339  (1877). 

"Rigsbee  v.  Bowler,  17  Ind.  167  (1861).  But  not  a  payment  already  due, 
Stuber  v.  Schack,  83  111.  191  (1876).  See,  however,  Tumbull  v.  Brock,  81 
Ohio  St.  649  (1877). 

"Royal  V.  Lindsay,  15  Kans.  591  (1875).       ' 

"Lamayer  v,  Uter,  22  La.  An.  45  (1870). 


RELEASE.  421 

§  769.  Discharge  by  Release  of  Prior  Parties. — If  the 
holder  releases  the  maker  or  acceptor,  or  any  other  party  on 
the  paper,  it  will  effect  the  discharge  of  all  subsequent  par- 
ties, indorsers  or  others;*  unless  his  rights  against  such  sub- 
sequent parties  are  expressly  reserved.*  Thus,  the  release 
of  a  prior  indorsement  discharges  subsequent  indorsers.*  So, 
if  the  holder,  after  recovering  judgment  against  the  maker 
and  obtaining  a  suflBcient  levy  upon  his  property,  releases  it, 
he  will  also  release  an  accommodation  indorser.*  So,  if  he 
discharges  the  maker  from  arrest  on  a  writ  of  capias^  he  will 
discharge  the  indorser  also.*  So,  if  on  receiving  part  pay- 
ment of  a  note  he  surrenders  it  to  the  maker."  So,  where 
the  first  indorser  has  signed  for  the  accommodation  of  the 
second,  be  will  be  discharged  by  the  holder  surrendering  the 
note  to  such  second  indorser,  even  though  the  holder  has 
alrea^dy  taken  judgment  against  the  first  indorser.''  So,  if 
the  holder,  after  proving  his  claim  against  an  insolvent  in- 
dorser, surrenders  the  note  to  the  maker  and  takes  a  new 
note  from  him,  he  will  discharge  the  indorser.'  In  like 
manner,  if  the  holder  of  a  bill  signs  a  composition  deed  as  a 
creditor  of  the  drawer,  he  will  thereby,  in  general,  release 
the  indorser.^ 

§  770.  Release — ^When  not  a  Discharge. — But  the  holder 
may  release  the  maker  or  one  joint  maker  without  discharg- 

» Byle«  384;  2  Daniel  310;  1  Edwards  HU;  Story  on  Prom.  Notes  {  423. 
So,  by  a  release  of  maker  and  co-indorser,  Farmers'  Bank  v,  Blair,  44  Barb. 
641  (1865). 

»1  Edwards  HH ;  2  Parsons  248 ;  Story  on  Prom.  Notes  {  416. 

^Newcomb  v,  Raynor,  21  Wend.  108  (1839).  So,  the  cancellation  of  a 
prior  indorsement  without  the  knowledge  or  consent  of  the  defendant, 
Bank  of  Tennessee  v.  Johnson,  1  Swan  217  (1851). 

♦Priest  V.  WaUon,  75  Mo.  310  (1882).  So,  too,  Mayhew  v,  Crickett,  2 
Swanst.  185;  Commonwealth  v.  Miller,  8  Serg.  &  R.  457;  Chichester  v. 
Mason,  7  Leigh  244. 

*McFadden  v.  Parker,  4  Dallas  275  (1803).  But  the  contrary  is  not  true, 
that  discharge  of  the  indorser  on  a  ca.  sa.  will  discharge  the  maker,  Chitty 
472;  Hayling  v.  Mulhall.  2  W.  Blackst.  1235. 

•Streever  v.  Bank  of  Fort  Edward,  34  N.  Y.  413  (1866). 

'Shelton  v.  Hurd.  7  R.  I.  403  (1863). 

•Dearth  v.  Hide,  Ac,  Nat.  Bank,  100  Mass.  540  (1868). 

•Eggerman  v.  Henschen,  56  Mo.  123  (1874). 
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ing  the  indorser,  if  he  expressly  reserves  all  rights  against 
lum.^  And  even  where  the  holder  and  the  indorser  join  in 
a  release  of  the  maker,  the  indorser's  liability  to  the  holder 
will  not  be  discharged,  where  the  release  was  expressly  drawn 
"  not  to  affect  any  lien  or  pledge  created  or  obtained  as  secur- 
ity for  a  debt  or  claim  due"  from  the  maker.*  So,  if  the 
holder  discharges  the  acceptor  of  a  bill  from  arrest  on  execu- 
tion and  reserves  all  his  rights  against  the  indorser,  he  will 
not  discharge  him.^  In  like  manner,  a  covenant  not  to  sue 
the  makefr  of  the  note,  reserving  such  rights  against  the 
indorser,  will  not  relieve  him.*  So,  a  composition  deed  re- 
leasing a  bankrupt  maker  and  reserving  all  rights  against 
other  parties.* 

The  holder's  consent  to  the  maker's  discharge  in  bank- 
ruptcy, or  to  a  bankrupt  composition,  is  not  in  itself  a  dis- 
charge of  the  indorser.®  So,  where  the  indorsers  join  in  a 
general  release  given  to  the  maker  of  a  note  by  his  creditors, 
their  consent  to  one  another's  action  will  be  presumed  and  a 
first  indorser  will  not  be  discharged  by  such  action  on  the 
part  of  the  second.^  On  the  other  hand,  it  has  been  held 
that  the  discharge  of  the  maker  of  a  note  by  a  composition 
deed,  executed  by  the  holder  of  the  note  with  the  indorser 

» Stewart  v.  Eden,  2  CJai.  Gas.  121  (1804). ' 

'Gloucester  Bank  v.  Worcester,  10  Pick.  527  (1830). 

•Huie  V.  Bailey,  16  La.  212  (1840). 

•Ken worthy  v.  Sawyer,  125  Mass.  28  (1878).  An  absolute  covenant  not  to 
sue  the  maker  dischars^es  the  indorser,  who  derives  his  title  through  the 
maker,  2  Parsons  238;  2  Daniel  311 ;  but  not  a  covenant  not  to  sue  hmi  for 
a  limited  time,  Bvles  241;  Thimbleby  v.  Barrow,  3  M.  &  W.  210;  although 
the  holder  would  be  liable  to  the  maker  for  his  breach  of  covenant,  lb. 
And  a  covenant  with  an  accommodation  payee  not  to  sue  him  is  no  dis- 
charge of  the  maker,  for  whose  accommodation  the  payee  indorsed,  Mallett 
V.  Thompson,  5  Esp.  178;  Maltby  v.  Carstairs,  7  B.  &  C.  735. 

•Tobey  v.  Ellis,  114  Mass.  120  (1873) ;  Sohier  v.  Loring,  6  Gush.  537  (1850). 
So,  a  release  of  one  joint  maker,  the  principal  debtor,  reserving  all  right 
against  the  other  (the  surety),  will  not  discharge  the  latter.  Potter  v.  Green, 
6  Allen  442  (1863).  So,  an  agreement  not  to  sue  the  maker  at  all  and  not 
to  sue  the  indorser  for  nine  months  has  been  held  to  imply  a  reservation 
of  rights  against  the  indorser,  and  to  suspend  but  not  discharge  such  rights, 
Hutchins  v,  Nichols,  10  Gush.  299  (1852). 

•Guild  V.  Butler,  122  Mass.  498  (1877). 

'Bruen  v.  Marquand,  17  Johns.  58  (1819) ;  Ludwig  v.  Iglehart,  43  Md.  89 
(1875). 
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and  at  his  request,  without  expressly  reserving  his  rights 
against  him,  will  discharge  the  indorser/ 

In  general,  the  involuntary  discharge  of  another  party  as 
an  insolvent  will  not  affect  an  indorser's  liability.*  Nor  even 
his  discharge  in  bankruptcy  under  a  voluntary  composition 
with  creditors,  if  the  note  has  not  been  proved  as  a  debt 
under  it.*  So,  an  agreement,  as  we  have  seen,  between  the 
holder  of  a  note  and  other  creditors  of  the  maker,  to  receive 
a  less  security  in  satisfaction  of  the  holder's  claim  on  the 
note  against  the  maker,  will  not  discharge  the  indorser,  by 
reason  of  the  maker  not  being  a  party  to  such  agreement.* 
The  release  of  a  subsequent  indorser  on  his  part  payment 
of  a  note  or  bill  will  not  affect  prior  indorsers.*  And 
payment  by  a  later  indorser  will  not  discharge  an  earlier 
one.'  So,  releasing  the  indorser  will  not  release  the  maker 
of  a  note.^  And  if  the  first  indorser  is  merely  an  accommo- 
dation indorser  for  the  second,  and  therefore  not  primarily 
liable,  he  will  be  released  by  surrender  of  the  note  to  the 
second  indorser.' 

§  7J1.  Holder's  Duty  as  to  Collaterals. — An  indorser,  even 
though  he  is  an  accommodation  party,  cannot  at  common 
law  compel  the  holder  of  a  bill  to  first  exhaust  any  collat- 
erals that  he  may  hold  for  its  security.*  Thus,  if  the  holder 
is  secured  by  a  vendor's  lien,  he  need  not  first  proceed  upon 
that  ;^^  and  his  failure  to  enforce  such  a  lien  will  not  discharge 

*  Broadway  Sav.  Bank  v.  Schmucker,  7  Mo.  App.  171  (1879),  affirming 
Eggerman  v.  Henschen,  56  Mo.  123.  # 

•Pine  River  Bank  v,  Swazey,  47  N.  H.  154  (1866). 

•Pratt  V.  Chase,  122  Mass.  262  (1877);  U.  S.  Rev.  St.  2  5118.  And  see 
Commercial  Bank  v.  Cunningham,  24  Pick.  270;  Sohier  v.  Loring  6  Cush. 
637. 

*  Herbert  v,  Servin,  12  Vroom  225  (1879). 
*Knight  V.  Dunsmore,  12  Iowa  35  (1861). 

•Bank  of  Kentucky  v.  Floyd,  4  Mete.  159  (Ky.  1862). 

*  Foster  v.  Russ,  14  Iowa  61  (1862) ;  Love  v.  Brown,  38  Penna.  St.  807  (1861). 
Although  the  maker  wiis  a  mere  surety,  unknown  to  the  holder,  Chitty  473 ; 
Carstairs  v.  Rolleston,  5  Taunt.  551.  And  notwithstanding  the  fact  was  known 
to  the  holder  at  the  time  of  the  release,  if  not  known  at  the  time  of  the 
transfer  to  him,  Harrison  v.  Courtald,  3  B.  &  Aid.  36. 

•Shelton  v.  Hurd,  7  R.  I.  403  (1863). 

•First  Nat.  Bank  v.  Wood.  71  N.  Y.  405  (1877) ;  Ross  v.  Jones.  22  Wall.  576. 

•'Srtyro  V.  McEwen,  41  Iiul.  lO'J  (1872). 


421  INDOBSEB^S   LIABILITY. 

the  indorser.^  But  in  Minnesota  the  statute  requires  the 
holder  to  exhaust  collaterals  before  proceeding  against  the 
indorsee'  And  in  Indiana  the  indorser  is  liable  only  on 
condition  of  diligent  prosecution  by  the  maker  of  collaterals 
held  by  him.*  The  holder  of  a  bill  is  not  obliged  to  enforce 
by  way  of  set-off  a  debt  that  may  be  due  to  his  firm  against 
the  acceptor  or  drawer,  and  his  failure  to  do  so  will  not  affect 
the  indorser's  liability.*  If,  however,  the  holder  suffers  col- 
lateral in  his  hands  to  be  barred  by  the  Statute  of  Limita- 
tions, it  has  been  held  that  he  will  thereby  discharge  an 
indorser  of  the  paper,  which  the  collaterals  were  intended  to 
secure.^  But  a  special  assignment  of  a  mortgage  held  as 
collateral,  without  the  intention  of  releasing  it,  will  not  effect 
such  discharge.*  Neither  will  the  holder's  mere  omission  to 
refer  to  collateral  held  by  him,  in  making  proof  of  his  debt 
against  a  bankrupt  maker,  discharge  the  indorser  of  the 
note,  the  collateral  not  having  been  released  and  the  holder's 
omission  being  merely  passive.''  But  in  Georgia  it  has  been 
held  that  where  the  holder  of  a  note  proves  a  judgment 
recovered  by  him  against  maker  and  indorser  as  a  claim 
against  the  bankrupt  maker's  estate,  without  reserving  the 
collateral  lien  of  the  judgment,  the  indorser  will  be  dis- 
charged by  the  omission  so  far  as  he  is  injured  thereby,  and 
only  Bp  far.® 

Where  the  holder  actually  surrenders  the  collateral,  it  will 
discharge  the  indorser.*  But  this  will  not  be  the  case  where 
the  collateral  jvas  itself  received  from  the  drawer  of  a  bill 
after  the  indorser's  liability  had  been  fixed  upon  the  dishonor 

•Rogers  v.  Blum,  66  Tex.  1  (1881). 

*8wift  V.  Fletcher,  6  Minn.  550  (1861) ;  Laws  of  1860  p.  216. 

•Hayne  v.  Fisher,  68  Ind.  158  (1879). 

^Glazier  v.  Douglass,  32  Conn.  393  (1865). 

'Fennell  v.  McGowan,  58  Miss.  261  (1880).  And  this  was  held  even  in  a 
case  where  the  collateral  note  had  been  improperly  paid  to  the  payee  named 
in  it  after  its  transfer  by  him  and  its  pledge  as  collateral  by  his  indorsee, /6. 

•Bank  of  Red  Oak  v.  Or  vis,  42  Iowa  691. 

*Merchanto*  Nat.  Bank  v.  Comstock,  55  N.  Y.  24  (1873). 

•Jones  V.  Hawkins,  60  Ga.  52  (1878). 

•Union  Nat.  Bank  v.  Cooley,  27  La.  An.  202  (1875). 
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• 

of  the  billy  DO  extension  of  time  being  granted  by  the  holder 
to  the  drawer.^  If,  indeed,  the  holder  discharges  or  releases 
an  indorser  upon  a  collateral  note,  it  will  discharge  the 
indorser  of  the  note  secured  by  it.*  And  if  the  holder  makcrt 
an  improper  sale  of  collaterals  or  an  improper  appropriation 
of  the  proceeds,  he  will  thereby  discharge  the  indorser  and 
probably  the  maker.*  And  it  has  been  held  in  a  recent  case 
that  a  banker's  failure  to  apply  deposits  of  the  maker,  which 
are  sufficient  for  the  purpose,  to  the  payment  at  maturity  of 
a  note  held  by  him  will  discharge  the  indorser  from  further 
liability  on  it*  So,  if  the  holder  of  a  note  given  for  the 
purchase-money  of  land  and  secured  by  a  deed,  accepts  the 
land,  it  will  be  a  satisfaction  of  the  note  which  will  inure  to 
the  indorser's  benefit.* 

§  772.  Discharge  by  Pajrment — ^In  Gteneral. — The  obliga- 
tion of  an  indorser,  although  it  may  be  in  itself  irrevocable, 
is  liable  to  be  discharged  like  that  of  the  drawer  or  acceptor 
by  payment  or  satisfaction.*  If  the  bill  is  paid  by  a  prior 
party,  the  indorser  will  be  discharged.^  But  payment  by  a 
subsequent  indorser  will  not  afiect  him.^  So,  if  an  indorse- 
ment is  altered,  although  the  alteration  may  discharge  such 
indorsement,  it  will  not  affect  prior  indorsements.^  It  seems 
that  in  Demerara  an  indorser  is  discharged,  if  the  holder 
•demands  payment  of  the  drawer  after  protesting  the  bill.^^ 
And  if  the  holder  informs  the  indorser  of  a  note  that  it  has 
been  paid  under  an  agreement,  which  called  for  payment  by 
the  maker  in  work,  it  has  been  held  that  he  will  thereby 
•discharge  the  indorser,  although  he  suffered  no  loss  by  such 

*Hurd  V.  Little,  12  Mass.  502  (1815). 
"Stallings  v.  Bank  of  America,  59  Ga.  701  (1877). 
•Sitgreaves  v.  Farmers',  <fec.,  Bank,  49  Penna.  8t.  359  (1865). 
*  Commercial  Nat.  Bank  v,  Henninger,  105  Fennia.  St.  496  (1884). 
•Ives  V.  Bank  of  Lansingburgh,  12  Mich.  361  (1864). 
•Chitty  282;  Synderbottom  v.  Smith,  Stra.  649;  Gee  v.  Brown,  lb,  792. 
^Hayling  v.  Mulhall,  2  W.  Bla.  1235 ;  Macdonald  v.  Bovington,  4  T.  R.  825. 
*Bank  of  Louisiana  v.  Roberts,  4  Miller  530  (La.  1831). 
•Kennion  v.  McRea,  7  Porter  175  (1838). 
*•  Powers  V.  Lynch,  8  Mass.  77  (1807). 
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statement;^  but  in  this  case  the  holder's  own  default  in  per- 
forming his  contract  was  the  occasion  of  the  non-payment 
of  the  note.  Even  after  judgment  recovered  against  the 
indorser  and  maker,  the  indorser  may  be  discharged  by  a 
promise  on  the  holder's  part  not  to  hold  him  liable,  if  by 
reason  of  it  he  neglected  to  secure  himself  as  he  might  other- 
wise have  done.* 

But  the  holder  may,  after  notice  of  dishonor,  receive  addi- 
tional guaranties  without  discharging  the  indorser;*  or  may 
request  the  maker  to  apply  on  another  note  a  payment  made* 
by  him;*  or  may  take  proceedings  in  bankruptcy  against  a 
foreign  acceptor.*  And  the  indorser  may  waive  his  discharge 
by  promising  afterward  and  with  full  knowledge  to  pay  the- 
holder.*  But  making  a  voluntary  payment  after  such  dis- 
charge will  not  amount  to  a  waiver  by  him.^  These  and 
other  defenses,  belonging  to  the  indorser  in  common  with, 
other  parties  to  bills  of  exchange,  will  be  more  fully  consid- 
ered hereafter  in  treating  of  matters  of  defense. 

^Roberta  v.  Wilkinson,  84  Mich.  129  (1876). 

'Roberts  v.  Miles,  12  Mich.  297  (1864).  So,  if  the  holder  gives  time  to  the- 
maker,  saying  he  looked  only  to  him,  Cox  v.  Mobile,  &o.,  B.  R.  Co.,  44  Ala» 
611  (1870). 

•Tooke  V.  Taylor,  81  Tex.  1  (1868). 

♦Second  Nat.  Bank  v.  Poucher,  66  N.  Y.  848  (1874). 

^Kenworthy  v.  Hopkins,  1  Johns.  Cas.  107. 

•Curtis  V.  Sprague,  51  Cal.  239  (1876). 

'Temple  v.  The  People,  6  Bradw.  878  (1880). 
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III.   PLEADING   AND   EVIDENCE. 

773.  Averments  as  to  Indorsement. 

774.  Indorsement  Must  be  Proved. 

775.  Proof  of. 

776.  Possession  Prima  Facie  Title. 

777.  Indorsement  and  Possession. 

778.  Parol  Evidence — When  Admissible. 

779.  "  Without  Recourse  "  Intended. 

780.  For  Transfer  or  Collection  only. 

781.  As  Guaranty — Surety — Maker. 

782.  As  to  Consideration. 

783.  Fraud. 

784.  Waiver. 

§  773.  Averments  as  to  Indorsement. — ^The  rules  of  plead- 
ing, as  changed  by  statute,  will  be  more  fully  considered  in  a 
later  chapter.  At  common  law  the  plaintiff  should  aver  all 
indorsements  necessary  to  support  his  title.*  In  Delaware,  as 
against  the  maker  of  a  note,  indorsements  which  are  neither 
averred  nor  denied  in  the  pleading  are  presumed  to  have 
been  made.*  In  Indiana  the  indorsee  is  not  required  to  set 
out  the  indorsements  in  an  action  against  the  maker.^  But 
if  the  action  is  on  the  indorsement,  he  should  set  it  out*  A 
holder  suing  an  indorser  need  not,  however,  in  any  case  set 
out  subsequent  indorsements.* 

An  averment  that  the  defendant  is  liable  as  an  indorser 
includes  prima  facie  an  allegation  of  transfer  for  sufficient 
consideration.®  So  the  word  "assigned"  in  an  averment 
will  cover  the  delivery  of  a  note  payable  to  bearer.''  But  in 
Indiana  the  averment  that  a  note  was  "  assigned  in  writing," 
is  not  equivalent  to  the  statutory  requirement  that  it  should 
be  "  assigned  by  indorsement  in  writing. 


»8 


»Chitty  643;  2  Edwards  {{  927,  928;  Bishop  v.  Hay  ward,  4  T.  R.  471. 

•Puaey  v.  Pyle,  4  Houst.  98  (1869). 

•Treadway  v.  CJobb,  18  Ind.  36  (1862) ;  Keith  v.  Champer,  69  lb.  477  (1880). 

*Moreau  v.  Branson,  37  Ind.  195  (1871) ;  Sinker  v,  Fletcher,  61  lb.  276  (1878). 

*Bank  of  America  v.  Senior,  11  R.  I.  376  (1876). 

•Clay  V.  Edgerton.  19  Ohio  St.  549  (1869).  So,  the  denial  of  indorsement 
denies  signature,  delivery  and  transfer,  Marston  v.  Allen,  1  Dowl.  N.  s.  442 ; 
8  M.  <fe  W.  491. 

» Edison  v.  Frazier,  9  Ark.  219  (1848). 

•Reed  v.  Garr,  59  Ind.  299  (1877) ;  2  R.  S.  1876  p.  35.  And  proof  of  an 
assignment  will  not  support  an  averment  of  indorsement,  Williams  v.  Osbon, 
75  Ind.  280(1881). 
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The  declaration  need  not  state  the  date  of  an  indorsement.^ 
If  a  note  is  specially  indorsed  to  a  person  immed,  it  cannot 
be  set  out  in  pleading  as  indorsed  to  bearer.*  But  even 
under  the  common  law  rules  of  pleading  recovery  may  be 
had  by  a  remote  indorsee  upon  the  common  money  counts, 
instead  of  pleading  the  indorsement  specially.' 

§  774.  Indorsement  Must  be  Proved. — An  indorsee  in  an 
action  against  maker  or  acceptor  must  prove  the  indorse- 
ments under  which  he  holds.*  And  this  is  true  even  though 
he  is  not  required,  as  in  Indiana,  to  plead  them.^  On  a  plea 
of  general  denial  in  an  action  against  the  maker  the  indorse- 
ments must  be  proved.^  The  indorsement  must  also  be 
proved  in  an  action  against  an  indorser  by  a  remote  holder.^ 
And  where  the  plaintiff  sees  fit  to  aver  an  indorsement,  he 
must  prove  it  as  alleged;*  even  though  the  note  sued  upon 
was  payable  to  A.  or  bearer  and  did  not  require  an  indorse- 
ment.'  Where  the  indorsement  is  made  by  an  agent,  both 
his  signature  and  authority  must  be  proved.^°  But  if  the 
indorsement  is  in  the  maker's  own  handwriting,  his  authority 
to  indorse  may  be  shown  by  circumstances,  to  be  determined 
by  the  jury.^^  If  the  transfer  is  made  by  a  pledgee,  the 
holder  must  prove  a  transfer  of  the  debt  as  well  as  a  trans- 
fer of  the  instrument.^*    But  one  who  sues  his  immediate 

"Caldwell  v.  Lawrence,  84  III.  161  (1876). 

'Dickson  v,  Cunningham,  1  Mart.  &  Yerg.  203. 

•Ellsworth  V.  Brewer,  11  Pick.  316  (1831) ;  Austin  v.  Burlington,  34  Vt.  506 
(1861) ;  State  Bank  v.  Hurd,  12  Mass.  172.  So,  at  suit  of  his  immediate  in- 
dorsee, Rushworth  v,  Moore,  36  N.  H.  188  (1858).  And  the  payee  may 
recover  against  the  acceptor  on  such  counts,  Johnson  v.  Catliii,  27  Vt.  87 
(1854).  But,  as  to  the  liability  of  an  accommodation  indorser  on  such 
counts,  see  Page  v.  Bank  of  Alexandria,  7  Wheat.  35  (1822) ;  Butler  v.  Raw- 
son,  1  Denio  105  (1845);  and  as  an  accommodation  joint-maker,  Wells  v. 
Girling,  8  Taunt.  737. 

*Byles  438;  Chitty  715;  2  Edwards  {  969. 

•Keith  V.  Champer,  69  Ind.  477  (1880). 

•Wallace  v.  Reed,  70  Ind.  263  (1880). 

'Sterne  v.  Tallis,  24  La.  An.  118  (1872). 

•Waynham  v.  Bend,  1  Campb.  175;  Glenn  v.  Porter,  49  Ind.  600  (1876). 

•  Waynham  v.  Bend,  supra. 

"Spicer  v.  Smith,  23  Mich.  96  (1871). 

"Weed  V.  Carpenter,  10  Wend.  403  (1^33). 

"Van  Eman  v,  Stanchfield,  13  Minn.  75  (1868),  affirming  10  lb,  255. 
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indorser  need  not  prove  either  the  making  of  the  note  or  its 
transfer  to  the  defendant.^ 

§  775.  Proof  of  Indorsement. — An  indorsee  who  brings 
suit  against  the  maker,  drawer  or  acceptor  must  prove  the 
signature  of  all  prior  indorsers;'  unless  his  action  is  against 
the  maker  of  a  note  payable  to  the  njaker's  own  order  and 
indorsed  by  him  in  blank.*  But  ordinarily,  whether  the 
indorsement  is  special  or  general,  the  holder  must  prove  it 
in  an  action  against  the  maker.*  If,  however,  the  note  is 
payable  to  A.  or  bearer,  the  holder  under  A.'s  blank  indorse- 
ment need  not  prove  his  signature  (except  in  States  which 
require  such  notes  to  be  indorsed),  since  he  can  recover  on 
the  note  as  the  bearer.*  Where  the  action  is  brought  by  a 
drawer,  who  has  paid  the  bill,  against  the  acceptor,  his  pos- 
session of  the  bill  is  presumptive  evidence  of  title  without 
proof  of  its  indorsement* 

The  signature  of  an  indorser,  like  signatures  in  general^ 
may  be  proved  by  a  witness  who  has  seen  other  signatures 
of  the  party  properly  identified  as  his;'  or  who  has  written 
to  him  and  received  letters  from  him  in  answer  to  his  let- 
ters.' So,  the  admission  by  an  indorser  of  a  transfer  made 
to  another  is  sufficient  evidence  against  his  own  claim  of 
title.'  And  if  an  indorsed  bill  or  note  is  put  into  circula- 
tion by  the  maker  himself,  it  is  an  admission  on  his  part 
of  the  payee's  indorsement,  which  had  been  made  for  his 
accommodation. ^°  On  the  other  hand,  even  a  judgment  re- 
covered against  an  indorser  is  not  conclusive  evidence  of  his 
signature  in  a  subsequent  action  against  a  prior  indorser." 

'Woodward  v.  Harbin.  1  Ala.  104  (1840). 

'Blakely  v.  Grant,  6  Mass.  386  (1810). 

•First  Nat.  Bank  v.  Simmes,  26  La.  An.  147  (1874). 

^Briggs  V.  Briscoe,  12  La.  An.  468  (1838)»  as  to  an  indorsement  in  blank; 
Talanion  v,  Myers,  15  lb,  257  (1860),  as  to  a  special  indorsement. 

*Wilbour  V.  Turner,  5  Pick.  526  (1827). 

•Drew  V.  Phelps,  18  N.  H.  572  (1847). 

'Empire  Mfg.  Co.  v.  Stuart,  46  Mich.  482  (1881). 

•Chaffee  v.  Taylor,  3  Allen  598  (1862). 

•Kimball  v.  Huntington,  10  Wend.  675  (1833). 

»•  Union  Bank  v.  Philips,  4  Humph.  388  (1843). 

"Conrtw:iy  V.  Odert,  2  W.  Va.  25  (1807). 
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§  776.  Possession  Prima  Facie  Title. — ^Where  one  holds  a 
note  payable  to  bearer,  his  title  to  it  will  be  presumed  from 
his  possession  of  it;*  even  though  the  note  has  been  specially 
indorsed  and  not  further  indorsed  by  the  special  indorsee  to 
the  holder.*  In  like  manner,  possession  is,  in  general,  pre- 
sumptive evidence  of  title  to  a  note  payable  to  A.  or  bearer.' 
So,  too,  possession  under  a  blank  indorsement.*  And  under 
such  an  indorsement  any  one  may  sue,  irrespective  of  the 
character  of  his  possession,  as  receiver,  executor,  &c.*  But 
possession  under  a  blank  indorsement  is  only  presumptive 
evidence  of  title  and  may  be  rebutted.®  The  defendant  may 
show  that  the  plaintiff  acquired  title  after  suit  brought.''  So, 
evidence  of  fraud  in  making  the  note  or  transferring  it,  will 
throw  upon  the  plaintiff  the  burden  of  proving  his  title.' 
And  the  presumption  in  favor  of  mere  possession  is  of  no 
avail  against  the  real  owner.* 

In  like  manner,  possession  by  the  indorsee  under  a  special 

'2  Drtniel  759;  Story  on  Prom.  Notes  J  381 ;  Holcomb  v.  Beach,  112  Ma^s. 
450  (1873) ;  Beekman  v.  Wilson,  9  Mete.  434 ;  Jones  v.  Westcott,  2  Brev.  166 ; 
Woodruff  V.  King.  47  Wis.  261  (1879);  Jewett  t;.  Cook,  81  111.  260  (1876); 
Booty  V.  Cooper,  18  La.  An.  565  (1866) ;  Rider  V.  Duvall,  28  Tex.  622  (1866) ; 
OroHihwait  v.  Misener,  13  Bush  543  (1877);  Gale  v.  Rector,  5  Bradw.  481 
(1879) ;  Garvin  v.  Wiswell,  83  111.  215  (1876) ;  Texas  Bkg.  Co.  v.  Turnley,  61 
Tex.  3(>5  (1884) ;  Lachance  v.  Loeblein,  15  Mo.  App.  460  (1884);  Banks  v. 
£rt8tin,  3  Mart.  N.  8.  291  (1825).  So,  Smith  v.  Schanck,  18  Barb.  344  (1854). 
overruling  Brisbane  v.  Pratt,  4  Denio  63. 

*  Rider  v.  Tain  tor,  4  Allen  356  (1882). 

*Pettee  v.  Prout,  3  Gray  502  (1855).  And  this  is  true  irrespective  of  the 
addition  ''said  not«  to  be  kept  in  the  hands  of  A.  B."  (the  actual  holder 
And  plaintiff),  Truesdell  v.  Thompson,  15  Mete.  565  (1847). 

*Gillham  v.  State  Bank,  3  III.  245  (1840) ;  Palmer  v.  Gardiner,  77  lb.  143 
(1875) ;  Bedell  v.  Carll,  33  N.  Y.  581  (1865) ;  Wood  v,  Wellington.  30  Ih.  218 
(1864) ;  James  v.  Chalmera,  6  lb.  209  (1852) ;  Rubey  t;.  Culbertson,  35  Iowa 
264  (1872) :  Fuller  v.  Smith,  5  Jones  Eq.  192  (1859) ;  Hyde  v.  Lawrence,  49 
Vt.  361  (1877) ;  Eggan  v.  Briggs,  23  Kans.  710  (1880) ;  Metcalf  v.  Yeaton,  51 
Me.  198  (1864). 

*  Baker  v,  Stinchfield,  57  Me.  863  (1869);  Ricard  v.  Harrbon,  19  La.  An. 

181  (1867). 

•Hays  t;.  Hathorn,  74  N.  Y.  486  (1878),  reversing  Hays  v.  Southgate,  10 
Hun  511.  So,  Herrick  v.  Swomley,  56  Md.  439  (1881) ;  Hesser  v.  Doran,  41 
Iowa  468  (1875) ;  Lockwood  v.  Underwood,  16  Hun  592  (1879). 

'Hovey  v.  Sebring,  24  Mich.  232  (1872). 

•Merchants'  Bank  v.  Masonic  Hall,  62  Ga.  271  (1879). 

•Robertson  v.  Dunn,  87  N.  C.  191  (1882).  And,  without  indorsement,  the 
presumption  is  against  such  holder  in  favor  of  the  payee,  Tuttle  v.  Becker, 
47  Iowa  486  (1877). 
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indorsement  is  presunaptive  evidence  of  his  title.*  And  if  a 
note  payable  to  a  partnership,  and  indorsed  vfith  its  name,  is 
found  among  the  papers  of  a  deceased  partner,  this  will  be  a 
sufficient  possession  to  raise  the  presumption  of  delivery  to, 
and  title  in,  him.' 

§  777.  Indorsement  and  Possession. — If  a  note  is  held  by 
the  payee,  with  his  own  indorsement  upon  it,  he  will  still  be 
presumed  to  be  the  owner.'  And  this  is  true  of  any  other 
holder  whose  indorsement  appears  on  a  bill  or  note  held  by 
himself;*  whether  the  indorsement  be  conditional  or  abso- 
lute.* And  if  a  note  is  held  by  the  indorser's  agent  to  be 
discounted,  possession  under  the  indorsement  will  not  be 
presumptively  a  title  in  the  agent.*  So,  if  a  guaranty  is 
indorsed  on  a  note,  for  payment  if  it  cannot  be  collected  in 
a  given  time,  possession  under  such  an  indorsement  will  not 
be  prima  facie  evidence  of  title  in  the  indorsee.'^ 

It  has  also  been  said,  and  provided  in  Minnesota  by 
statute,  that  possession  of  an  indorsed  note  is  prima  fade 
evidence  that  the  indorsements  were  made  as  they  purported 
to  be.®  And  this  is  true,  where  the  holder  brings  an  action 
against  the  maker  of  a  note  payable  to  a  firm,  and  indorsed 
in  the  firm  name  by  one  who  represented  himself  to  be  a 

"Freeman  v.  Falconer,  12  J.  <fc  S.  132  (1878). 

"Birkey  v.  McMakin,  64  Penna.  St.  343  (1870).  The  reader  is  referred  to 
the  chapter  on  Delivery,  in  the  early  part  of  this  work,  for  other  similnr 
cases  of  possession. 

•Chaffee  v.  Taylor,  8  Allen  698  (1862);  Lonsdale  v.  Brown,  8  Wash.  404 
(Va.  1818) ;  Chatauque  Co.  Bank  v.  Davis,  21  Wend.  584  (1839) ;  DolHus  v. 
Frosch,  1  Denio  367  (1845). 

*Best  V.  Nokomis  Nat.  Bank,  76  111.  608  (1875) ;  Brady  t>.  White.  4  Baxter 
382  (1874);  Leitner  v.  Miller,  49  Ga.  486  (1873) ;  Mendenhall  v.  Banks,  16 
Ind.  284  (1861);  Wickersham  v.  Jarvis.  2  Mo.  App.  279  (1876);  Dut^an  v. 
United  States,  3  Wheat.  172  (1818).  But  see  Hart  v.  Windle,  15  L\.  26-3 
(1840),  requiring  the  holder  to  prove  that  such  indorsement  was  for  collec- 
tion only.  And  if  there  are  several  special  indorsements  after  his  own,  he 
must  explain  them,  Gorgerat  v,  McCarty,  2  Dall.  144.  And  an  indorser  can- 
not sue  m  disregard  of  his  own  indorsement,  if  the  legal  interest  is  renlly 
in  his  indorsee  and  the  suit  brought  for  bis  use,  Kyle  v.  Thompson,  3  111. 
432(1840). 

'Abbott  v."joy,  47  Me.  177  (1869). 

^Freeman  v.  Sutton,  3  Houst.  264  (1866). 

^Taylor  v.  Binney,  7  Mass.  479  (1811). 

•First  Nat.  Bank  v,  Loyhed,  28  Minn.  396  (1881) ;  1878  G.  S.  o.  73  2  89. 
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member  of  it.*  On  the  other  hand,  possession  of  a  non-nego- 
tiable note  does  not  raise  a  presumption  of  title,*  if  there  is 
neither  indorsement  nor  assignment.'  So,  the  possession  of 
a  note  payable  to  order  and  not  indorsed  by  the  payee  is  not 
evidence  of  title  in  the  holder;*  even  though  the  payee  is 
dead  and  the  possession  derived  from  his  executors.^  But  in 
Alabama  a  note  found  among  the  papers  of  a  deceased  per- 
son without  the  indorsement  of  the  payee,  who  is  also  dead, 
has  been  presumed  to  be  the  property  of  the  person  among 
whose  papers  it  was  found.®  And  in  Indiana  the  possession 
of  a  note  without  the  payee's  indorsement  is  presumed  to 
show  authority  on  his  part  to  collect  it;^  and,  in  North 
Carolina,  to  bring  suit  upon  it.* 

§  778.  Paxol  Evidence — ^When  Admissible. — The  indorse- 
ment as  written,  although  a  necessary  part  of  the  contract, 
is  not  the  whole  of  it.  The  entire  contract  is  the  writing  as 
understood,  delivered  and  received*;  and  is  to  be  gathered 
from  the  language,  usage,  course  of  business  and  relation  of 
the  parties.*®  The  rights  of  the  immediate  indorsee  are 
affected  by  the  actual  contract  with  his  indorser,  but  subse- 
quent purchasers  without  notice  are  entitled  to  look  to  the 

'Blodgett  V.  Jackson,  40  N.  H.  21  (1859),  although  the  firm  name  is  fic- 
titious. 

•Barrick  v,  Austin,  21  Barb.  241  (1855) ;  Merrill  t;.  Smith,  22  Tex.  53  (1858) ; 
Blackwood  v.  Brown,  32  Mich.  104  (1875). 

•Dalton  City  Co.  v.  Johnson,  57  Ga.  398  (1876). 

*1  Daniel  759;  Crisman  v.  Swisher,  4  Dutch.  149  (1859) ;  Rosa  v.  Smith,  19 
Tex.  171  (1857) ;  Van  Eman  v.  Stinchfield,  13  Minn.  255  (1868),  affirming  10 
76.  255;  Dorn  v.  Parsons,  56  Mo.  601  (1874) ;  Redmond  v.  Stansbury,  24  Mich. 
445  (1872) ;  Caldwell  v.  Meshew,  44  Ark.  664  (1884) ;  Rumsey  v.  Schmitz,  14 
Kans.  542  (1875).  So,  of  a  certificate  of  deposit  payable  to  order,  Vastine  v. 
Wilding,  45  Mo.  89  (1869). 

•Taylor  v.  Surget,  14  Hun  116  (1878).  But  see,  contra.  King  v.  Gottechalk, 
21  Iowa  512  (1866),  where  the  persons  in  possession  purported  to  be  the 
payee's  heirs;  and  Scoville  v,  Landon,  50  N.  Y.  686  (1872),  where  the  holder 
was  the  payee's  executor. 

•Turnley  v.  Black,  44  Ala.  159  (1870). 

'Paulman  v.  Claycomb,  75  Ind.  64  (1881). 

*  Jackson  v.  Love,  82  N.  C.  405  (1880) ;  the  statute  requiring  actions  to  be 
brought  by  the  party  in  interest,  1883  Code  i  55. 

•Byles  154. 

^'Byles  155;  Eidson  v,  Dilworth,  5  Price  564;  Gastrique  v,  Battigi^»  10 
Moore  P.  C.  94. 
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indordemeiit  for  all  that  it  appears  to  be  on  the  paper/ 
Parol  evidence  of  the  actual  contract  has  on  this  ground 
been  held  to  be  admissible  between  the  immediate  parties,^ 
or  against  subsequent  holders  with  notice.*  And  on  the 
theory  that  a  blank  indorsement  is  a  contract  only  so  far 
expressed  in  writing  as  to  raise  a  presumption  of  a  certain 
undertaking,  which  is  not  conclusive  except  in  favor  of 
subsequent  bona  fide  holders  for  value,  parol  evidence  is 
admitted  to  explain  the  true  contract  between  the  original 
and  immediate  parties.^  And  this  is  unquestionably  true  of 
the  blank  indorsement  of  a  non-negotiable  bill  or  note.' 
Indorsements  at  the  making  of  a  note  and  before  that  of 
the  payee,  made  by  one  who  is  not  otherwise  a  party  of  the 
note,  are  to  be  distinguished  from  ordinary  commercial 
indorsements  and  are  considered  by  themselves  in  a  later 
chapter.  In  Georgia  it  is  expressly  provided  by  statute  that 
all  blank  indorsements  may  be  explained  by  parol  evidence 
as  against  immediate  parties  and  parties  with  notice." 

On  the  other  hand,  most  authorities  hold  that  the  impli- 
cations and  intendments  which  the  law  merchant  has  attached 
to  blank  indorsements  of  negotiable  commercial  paper  render 
them  express  and  complete  contracts  which  cannot  be  ex- 

»Byle8l55. 

*2  PHraons  22;  Hays  v.  May,  Wright  80  (1832) ;  Lewis  v.  Williams,  4  Bush 
678  (1868) ;  Drummond  v,  Qager,  10  Bradw.  880  (1882).  And  this  applies  to 
a  holder  who  took  the  note  from  the  defendant's  immediate  indorsee  with 
knowledge  of  the  circumstances,  or  as  agent  for  such  indorsee,  McDonough 
V.  Lambert,  8  La.  472  (1835). 

•Van  Valkenburgh  t;.  Stupplebeen,  49  Barb.  99  (1867). 

«Pike  V.  Street,  1  Mood.  &  Malk.  226;  Kidson  v.  Dil worth,  5  Price  564 
Cai*trique  v.  Buttigieg,  10  Moore  P.  C.  94;  Susquehanna  Bridge  Co.  i; 
Evans,  4  Wash.  C.  C.  480  (1824);  Ross  v.  Espy,  66  Penna.  St.  481  (1870) ; 
Breneman  v.  Furniss,  90  ife.  186  (1879);  Maxwell  v.  Van  Sant,  46  III.  58 
(1867) ;  Mendenhall  v.  Davis.  72  N.  C.  150  (1875);  Davis  v.  Morgan,  64  76. 
o70  (1870);  Taylor  v,  French,  2  B.  J.  Lea  257  (1879);  Commissioners  of 
Iredell  Co.  v.  Wasson,  82  N.  C.  312  (1880);  Iser  v.  Cohen,  1  Baxter  421 
(1872);  Smith  v.  Morrill,  54  Me.  48  (1866).  So,  on  the  ground  of  fraud, 
Harrison  i;.  McKim,  18  Iowa  485  (1865).  See,  too,  1  Daniel  650;  2  Parsons 
519,  521 ;  18  Cent.  L.  J.  382. 

^Gist  V,  Drakely,  2  Gill  330  (1844) ;  Jacques  v.  McKnight,  2  Dutch.  92  n. 

(1848). 

^Qfmgia  (1882  Code  I  8808).    So,  Meador  v.  Dollar  Sav.  Bank,  66  Ga.  605 

(1876). 

VOL.  n.  2c 
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plained  or  varied  by  parol.^  This  rule,  as  we  shall  see,  has 
many  exceptions.  It  has  been  applied  even  to  an  indorse- 
ment in  blank  made  after  maturity.*  Under  it  such  evi- 
dence has  been  held  to  be  inadmissible,  even  against  an 
immediate  indorsee,  to  contradict  the  indorsement  by  show- 
ing that  the  indorser  was  not  liable.^  But  an  indorser  may 
show  in  an  action  by  his  immediate  indorsee  an  agreement 
on  his  part  to  sue  the  acceptor  only  and  not  to  look  to  the 
indorser.* 

§  779.  Parol  Evidence — "  Without  Recourse  "  Intended. — 
One  who  indorses  a  bill  or  note  in  blank  cannot,  in  general, 
even  in  a  suit  by  his  indorsee,  show  that  the  indorsement 
was  really  without  recourse.**     And  this  is  without  question 

»1  Daniel  651;  2  Parsons  620;  Johnson  v.  Ramsey,  14  Vroom  279  (1881), 
overruling  Johnson  v.  Martinus,  4  Halst.  144  (1827) ;  Gist  v.  Drakely,  2  Gill 
830  (1844) ;  Day  v,  Thompson,  65  Ala.  269  (1880) ;  SUiok  v.  Beach.  74  Ind. 
571  (1881) ;  Preston  v.  Ellington,  74  Ala.  133  (1883) ;  Doolittle  v.  Ferry,  20 
Kans.  230  (1878) ;  Crocker  v.  Gelchell,  23  Me.  392  (1844) ;  Charles  v.  Denis, 
42  Wis.  66  (1877) :  Schnell  v.  Northside  Mill  Co.,  89  III.  581  (1878) ;  Barrv  v. 
Morse.  3  N.  H.  132  (1824) ;  Bank  of  Albion  v.  Smith,  27  Barb.  489  (18;i8) ; 
Skelton  v.  Diistin,  92  III.  49  (1879) ;  Woodward  v.  Foster,  18  Gratt.  200  (1868) ; 
Barnard  v.  Goslin,  23  Minn.  192  (1876) ;  Bartlett  v.  Lee,  33  Ga.  491  (1863) ; 
Holton  V.  McCormick,  45  Ih.  411  '1873);  R.)bert«  v.  MiWtere.  40  lb.  461 
(1872) ;  Beattie  v.  Browne,  64  III  360  (1872) ;  Snyder  v.  Oatman.  16  lb.  265 
(1861).  And  a  fortiorif  such  evidence  is  not  admissible  to  explain  a  full 
written  assignment,  Holton  v.  McCormick,  supra.  But  see  remarks  of  Wood* 
bury,  J.,  in  Phillips  v.  Preston,  6  How.  291  (1847),  where  such  an  agree- 
ment was  admitted  in  an  action  brought  on  it  by  the  indorser  who  had  paid 
the  note  against  the  indorser,  who  had  promised  to  share  the  loss. 

*  Smith  V.  Caro,  9  Oregon  278  (1881). 

•Mason  v.  Burton,  54  III.  349  (1870) ;  Courtney  v.  Hogan,  93  76. 101  (1879) ; 
First  Nat.  Bank  v.  Nat.  Marine  Bank,  20  Minn.  63  (1873).  Except  in  case 
of  fraud  or  mistake.  First  Nat.  Bank  v.  Gary,  18  So.  Car.  282  (1880).  So,  the 
defendant  who  signed  as  joint-maker  cannot  show  that  he  was  only  a  surety, 
Barnstable  Sav.  Bank  v.  Ballon,  119  Mass.  487  (1876).  And  this  is  of  course 
true  as  to  subsequent  holders  without  notice,  Bank  of  the  United  States  v, 
Dunn,  6  Pet.  61  (1832) ;  Hill  v.  Shields,  81  N.  C.  250  (1879). 

♦Byles  154;  Pike  v.  Street,  M.  &  M.  226.  The  indorser  may  show  an 
Agreement  on  the  part  of  his  indorsee  not  to  sue  him,  Bruce  v.  Wright,  8 
Hun  548  (1875).  And  in  Pennsylvania  an  indorser  has  been  permitted  to 
show  at  suit  of  his  indorsee  an  agreement  that  he  should  incur  no  liability, 
Breneman  v.  Furniss,  90  Penna.  St.  186  (1879). 

*Martin  v.  Cole.  14  Otto  30  (1881);  S.  C ,  3  Col.  113  (1876);  Charles  v. 
Denis,  42  Wis.  66  (1877);  Eaton  v.  McMahon,  76.;  Dale  v.  Gear,  38  Conn. 
16  (1871),  reversed.  39  lb.  89;  Mason  v.  Burton.  54  III.  349  (1870) ;  Beattie  v. 
Browne,  64  lb.  360  (1872) ;  Wilson  v.  Black,  6  Blackf.  609  (1843) ;  Skinner  v. 
Church,  36  Iowa  91  (1872) ;  American  Emigrant  Co  t;  Clark,  47  Iowa  671 
<1878) ;  Kern  v.  Von  Pluil,  7  Minn.  426  (1862) ;  Doolittle  v.  Ferry,  20  Kana. 
230  (1878) ;  Campbell  v.  R(»bbins,  29  Ind.  271  (1868) ;  Lee  v.  Pile.  37  lb.  (1871). 
i$o  held,  in  case  of  trust  or  fraud,  in  Hill  v.  Ely,  6  Serg.  &  R.  863  (1819). 
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the  rule,  as  against  a  bona  fide  holder  for  value  before 
maturity.'  And  it  has  even  been  held  inadmissible  to  show 
as  against  an  immediate  indorsee  that  the  words  "  without 
recourse"  were  omitted  by  mistake.^  As  against  a  bona  fide 
holder  he  cannot,  of  course,  show  an  agreement,  of  which  the 
holder  had  no  notice,  that  the  witness  who  was  present  at 
the  indorsing  had  agreed  to  write  those  words  over  the 
indorsement  and  had  failed  to  do  so.' 

On  the  other  hand,  and  against  his  immediate  indorsee,  an 
indorser  may  prove  a  contemporaneous  written  agreement 
that  the  indorsement  should  be  without  recourse.*  So,  he 
may  prove  by  parol  that  the  note  indorsed  by  him  in  blank 
was  taken  as  agent  for  the  plaintiff,  for  goods  sold  by  the 
indorser  as  such  agent,  and  was  indorsed  to  the  plaintiff  in 
accordance  with  his  instructions.'  In  like  manner,  he  may 
prove  that  the  words  "  without  recourse,"  after  being  omitted 
by  mistake,  were  added  by  consent,  and  were  subsequently 
stricken  out  without  the  indorser's  consent* 

§  780.  Indorsement  for  Transfer  Only — ^Por  Collection. — ^It 
has  also  been  held  that  an  indorser  cannot  show  at  suit  of  his 
immediate  indorsee  that  his  indorsement  was  made  for  the 
purpose  of  a  transfer  only.^  But  a  contrary  rule  prevails  in 
some  States.*    And  this  is  so,  in  Georgia  at  least,  if  the 

• 

*  Lewis  V,  Dunlap,  72  Mo.  174  (1880).  Nor  can  an  indorser,  who  signed  by 
An  agent,  with  the  words  '' without  recourse"  written  below  his  name  and 
above  that  of  the  agent,  nhow  at  suit  of  a  bona  fide  holder  for  value  that  the 
words  were  intended  and  understood  at  the  time  to  apply  to  his  signature, 
Lawrence  v.  Dobyns,  30  Mo.  196  (1860). 

•Lee  V.  Pile,  37  Ind.  107  (1871). 

•Lewis  V.  Dunlap,  supra. 

^  Davis  V.  Brown,  4  Otto  423  (1876). 

*Dale  V.  Gear,  39  CJonn.  89  (1872),  reversing  38  lb.  15. 

•Beal  V.  Wood,  5  Mo.  App.  591  (1878). 

'Lee  V.  Pile,  mpra;  Dunn  v.  Ghost,  6  Col.  134  (1879). 

'Commissioners  of  Iredell  County  v.  Wasson,  82  N.  C.  308  (1880) ;  Patten 
».  Pearson,  57  Me.  428  (1869) ;  Patterson  v.  Todd,  18  Penna.  St.  426  (1852) ; 
-Girard  Bank  v.  Comley,  2  Miles  405  (1840) ;  or  for  the  purpose  of  transfer 
and  as  a  guaranty  against  confiscation  by  the  government,  Mendenhall  t'. 
Davis,  72  N.  C.  150  (1875).  Except  at  suit  of  a  bona  fide  holder,  Lewis  v, 
Dunlap,  72  Mo.  174  (1880) ;  Meador  v.  Dollar  Sav.  Bank,  56  Ga.  605  (1876) ; 
•Stapler  v.  Burns,  43  lb.  382  (1871).  Between  indorser  and  indorsee  an  un- 
standing  on  the  indorser's  part  that  his  indorsement  was  to  take  effect 
merely  as  a  transfer,  has  been  held  to  be  available  under  the  Code  in 
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indorsement  was  made  after  the  maturity  of  the  note.^'  In 
Alabama,  however,  such  evidence  has  been  held  inadmissible 
even  between  principal  and  agent,  in  a  remittance  by  the 
agent  in  accordance  with  the  principal's  instructions.' 

In  general,  an  indorser  may  prove,  as  against  his  indorsee, 
that  his  indorsement  in  blank  was  made  for  the  purpose  of 
collection.'  But  the  indorsee  "for  account  of  A."  cannot 
show  as  against  A.,  the  indorser,  that  the  transfer  was  made 
to  him  for  any  other  purpose  than  as  agent  for  collection  ;* 
or  that  an  indorsement  "  for  collection,"*  or  "  for  account  of 
A.,"  was  really  intended  to  be  an  absolute  transfer.' 

§  781.  Indorsement  Intended  as  Guaranty  —  Surety  — 
Maker. — An  indorsee  in  blank  cannot  show  in  a  suit  against 
his  indorser  that  he  intended  to  make  himself  liable  as  a 
guarantor.''  But  if  an  express  contract  of  guaranty  has  been 
written  over  the  blank  indorsement,  parol  evidence  has  been 
held  to  be  inadmissible  to  charge  the  indorser  as  an  indorser.* 

Georgia  as  a  defense,  if  known  to  the  indorsee  at  the  time  and  not  objected 
to  by  him,  Lynch  v.  Goldsmith,  64  Ga.  (1879);  Code  Ga.  {  2756;  Stapler  v. 
Burns,  43  Ga.  382  (1871). 

>Galceran  v.  Noble,  66  Ga.  367  (1881). 

•Day  V.  Thompson,  65  Ala.  369  (1880). 

•1  Daniel  655;  2  Parsons  24;  1  Edwards  {  400;  Story  on  Prom.  Notes 
i  146  n.;  Downer  v,  Chesebrough,  36  Conn.  39  (1869) ;  McWhirt  v.  McKee, 
6  Kans.  412  (1870).  And  on  such  evidence  the  indorser  may  recover  from 
his  indorsee  the  money  collected  by  him,  Lawrence  v.  Stonington  Bank,  & 
Conn.  521  (1827).  So,  too,  as  we  have  seen,  on  striking  out  an  indorsement 
made  for  collection  on  a  retransfer  of  the  note.  Smith  v.  Childress,  27  Ark. 
328  (1871).  But  see,  contra,  Cha*ldock  v.  Vanness,  6  Vroom  521  (1871); 
Johnson  v,  Ramsey,  14  lb.  279  (1881),  overruling  Johnson  v.  Martinus,  4 
Halst.  144  (1827).  And  such  evidence  is  said  not  to  be  admissible  in  New 
York,  Downer  v.  Chesebrough,  supra. 

*  White  V.  Miners'  Nat.  Bank,  12  Otto  658  (1880).  See,  too,  Armour  Bkg. 
Co.  V.  Riley  Co.  Bank,  30  Kans.  163  (1883). 

^And  the  indorsee  in  such  case  huB  no  title  on  which  he  can  maintain  an 
action  on  the  note.  Rock  Co.  Bank  v.  Hollister,  21  Minn.  385  (1875) ;  Third  ^ 
Nat.  Bank  v.  Clark,  23  lb.  263  (1877).    It  hns,  however,  been  held  that  even 
such  an  indorsement  may  be  shown  to  have  been  made  for  value,  First  Nat. 
Bank  v,  McCann,  4  Bradw.  250  (1879). 

•Leary  v,  Blanchard,  48  Me.  269  (1860). 

^Howe  V.  Merrill,  5  Cush.  80  (1849) ;  Schnell  v.  Northside,  <&c.,  Mill  Co.,  8^ 
111.  581  (1878).  But  see,  contra,  Dibble  v.  Duncan,  2  McLean  553  (1841) ; 
Dye  v.  Scott,*35  Ohio  St.  194  (1878) ;  Barrows  v.  Lane,  5  Vt.  162  (1832).  See 
also,  Worden  v.  Salter,  90  111.  160  (1878J,  where  the  blank  was  tilled  with  a 
contract  of  guaranty  and  evidence  of  such  intention  admitted  without 
objection. 

•Smith  r.  Frye,  14  Me.  457  (1837). 
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In  Connecticut^  however,  it  may  be  shown  that  an  indorser 
in  blank  guaranteed  the  note  to  be  collectible  within  a  rea- 
sonable time.^  So,  in  Virginia,  where  the  payee  indorsed 
.  and  delivered  the  note,  without  having  been  otherwise  inter- 
ested in  it  or  a  party  to  the  transaction  represented  by  it* 
And  in  Tennessee  it  has  been  held  that  a  blank  indorsement 
creates  prima  facie  the  liability  of  indorser,  and  cannot  be 
filled  with  a  guaranty,  but  may  be  shown  by  clear  evidence 
to  have  been  so  intended.* 

An  indorser  in  blank  cannot,  as  against  his  immediate 
indorsee,  prove  that  he  signed  the  note  as  a  surety  for  the 
maker.^  In  like  manner,  an  accommodation  maker,  although 
known  to  be  such,  cannot  at  suit  of  the  original  holder  show 
himself  to  be  a  mere  surety  for  the  indorser  and  therefore 
released  by  laches  of  the  holder  in  proceeding  against  the 
indorser.*  On  the  other  hand,  where  several  sign  as  indors- 
ers  for  the  security  of  another,  one  cannot  show  himself  to 
be  a  mer.e  indorser  as  against  the  others  without  proving  that 
such  was  the  intention  and  understanding  of  all.*  But  the 
real  contract,  as  co-sureties  or  otherwise,  may  be  shown  as 
between  themselves.^ 

The  holder  under  a  blank  indorsement  cannot  prove  his 
indorser  to  be  a  joint  maker.*  But  it  seems  that  in  Pennsyl- 
vania he  may  show  that  an  absolute  promise  was  intended 
by  the  indorser.*  The  liability  of  successive  indorsers  is 
prima  facie  successive,  in  the  order  in  which  their  names 

*  Clark  V,  Merriam,  26  Conn.  678  (1857). 

•Welsh  V.  Ebereole,  76  Va.  651  (1881). 

•Newell  V.  Williams,  6  Sneed  208  (1857). 

*So  held  under  the  Statute  of  Frauds,  in  Hauer  v.  Patterson,  84  Penna.  St. 
274  (1877). 

•Stephens  v.  Monongahela  National  Bank,  88  Penna.  St.  157  (1878). 

•Simmons  v.  Camp,  64  Qa.  726  (1880). 

^  Water  Power  Co.  v.  Brown,  23  Kans.  676  (1880).  And  evidence  that  one 
of  the  indorsers  offered  collateral  security  to  the  others,  is  not  conclusive 
proof  that  he  was  principal  and  they  sureties. 

•And  saying  he  will  pay  if  the  maker  does  not  will  not  avail  to  charge 
him  as  a  maker,  Finley  v.  Qreen,  85  111.  535  (1877).  But  see,  contra,  at  suit 
of  an  immediate  indorsee  or  a  purchaser,  with  notice.  Hardy  v.  White.  60 
Ga.  464  (1878). 

•Patterson  v.  Todd,  18  Penna.  St.  426  (1852). 
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appear.^  But  their  real  relation,  as  jointly  liable  or  other- 
wise, may  be  shown  inter  se  by  parol  evidence.^  So,  where 
a  bill  is  drawn  and  indorsed  for  the  accommodation  of  the 
acceptor,  the  indorser  may  show  as  against  the  drawer  an 
agreement  for  their  joint  liability.^ 

§  782.  Evidence  as  to  Oonsideration. — As  against  his  im- 
mediate indoreee,  an  indorser  in  blank  may  introduce  parol 
evidence  going  to  show  the  consideration  of  the  transfer  or 
to  prove  fraud  or  breach  of  trust.*  The  exclusion  of  such 
evidence  would  make  the  courts  themselves  an  engine  of 
fraud.  But  the  exception,  once  allowed,  admits  nearly  all 
the  controverted  cases  of  parol  evidence.  Thus,  the  indorser 
may  show  that  his  indorsement  was  wholly  without  consid- 
eration ;*  or  that  he  was  merely  the  agent  of  the  indorsee;* 
or  indorsed  for  his  accommodation;^  or  that  the  considera- 
tion for  the  transfer  has  failed;®  or  that  the  indorsement 
was  intended  as  a  receipt  and  given  on  payment  of  the  note  ;* 
or,  as  a  measure  of  damages,  that  the  real  consideration  was 
less  than  the  face  of  the  note  ;^®  or  that  it  was  intended  as  a 
security  for  certain  payments,  the  balance  being  payable  to 
the  indorser  after  such  payments  were  satisfied."  But  merely 
pleading  that  the  note  was  indorsed  as  collateral  raises  no 

'State  of  Missouri  v.  McWilliams,  7  Mo.  App.  99  (1879);  Connelly  v. 
Boiirg,  16  La.  An.  108  (1861). 

*See  ii  740,  741,  mpra. 

•Denton  v.  Lytle,  4  Bush  597  (1868). 

*1  Daniel  654;  1  Edwards  {  400;  2  Parsons  28;  Story  on  Prom.  Notes 
i  146  n.;  Kirkham  v.  Boston,  67  III.  599  (1873);  Denniston  v.  Bacon,  10 
Johns.  198  (1813). 

*  Foster  v.  Jolly,  1  C.  M.  &  R.  703. 

•Lovejoy  v.  Citizens'  Bank,  23  Kans.  331  (1880). 

'Breneman  v.  Furniss,  90  Penna.  St.  186  (1879). 

^ Smith  V.  Carter,  25  Wis.  283  (1870). 

•Cole  V.  Smith,  29  La.  An.  551  (1877);  Morris  v.  Faurot,  21  Ohio  St.  155 
(1871) ;  Davis  v.  Morgan,  64  N.  C.  570  (1870).  As  to  the  admissibility  of 
evidence  to  show  that  an  indorsement  in  the  form  of  a  receipt  was  intended 
for  a  transfer,  see  McCoon  v.  Biggs,  2  Hill  121  (1841). 

»<^Cook  V.  Cockrill,  1  Stew.  475  (Ala.  1828). 

"Scammon  v,  Adams,  11  111.  575  (1850) ;  Wood  v.  Matthews,  73  Mo.  477 
(1881).  And  in  such  case  the  indorser  might  recover  the  proceeds  of  sale 
of  the  note,  Hazzard  v.  Duke,  64  Ind.  220  (1878). 
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presumption  of  such  fact  and  the  burden  of  proving  it  is  on 
the  indorser.^ 

§  783.  Parol  Evidence  of.  Fraud. — ^The  indorser  may  in 
like  manner  prove  that  the  transfer  was  induced  by  fraud,^ 
or  upon  a  special  trust  and  for  a  particular  purpose.^  So,  a 
first  indorser  may  bring  an  action  against  a  second  indorser 
on  a  parol  agreement  to  deliver  certain  goods  to  him  on  his 
payment  of  the  note,  and  may  prove  such  agreement  not- 
withstanding his  formal  unqualified  indorsement.^  So,  an 
indorser  has  been  allowed  to  show  against  his  immediate 
indorsee  or  a  later  holder  with  notice,  that  the  indorsement 
was  delivered  in  escrow  only  ;*  or  under  an  agreement  that 
a  collateral  mortgage  should  be  first  exhausted.*  So,  the 
indorsee  may  show  an  agreement  on  the  indorser's  part  for 
forbearance  against  the  maker,  as  evidence  of  a  waiver  of  the 
diligence  otherwise  requisite.^ 

On  the  other  hand,  an  indorser  cannot  show  that  he  was 
only  to  be  liable  when  certain  lands  were  sold ;®  or  that  the 
indorsee  had  agreed  to  renew  the  note  at  maturity  ;•  or  that 
the  proceeds  of  goods  purchased  with  a  bill  of  exchange 
should  be  retained  until  it  was  paid;*^  or  that  the  indorsement 
in  an  individual  name  was  intended  as  the  indorsement  of  a 

"Chapin  v.  Thompson,  7  Bradw.  288  (1880). 

»1  Daniel  656;  1  Edwards  i  400;  Story  on  Prom.  Notes  {  146  n. ;  Ham- 
burger V.  Miller,  48  Md  317  (1877);  Hill  v.  Ely,  6  Serj?.  &  R.  363  (1819) ; 
Van  Buskirk  v.  Day,  32  111.  260  (1863) ;  Kirkham  v.  Boston,  67  Tb.  599  (1873) ; 
But  in  Illinois  a  general  allegation  of  fraud,  not  setting  out  the  particular 
fraud  relied  on  for  such  defense,  is  insufficient,  Jones  v.  Albee,  70  111.  36 
(1873). 

»1  Daniel  655;  1  Edwards  J  400;  2  Parsons  24;  Bell  v.  Ingestre,  12  Q.  B. 
817;  Adams  v.  Jones,  12  Ad.  &  El.  455;  Hamburger  v.  Miller,  48  Md.  317 
(1877).    And  see  obiter,  Dale  v.  Gear,  38  Conn.  15  (1871). 

♦Sanders  v,  Gillespie,  59  N.  Y.  250  (1874). 

»Goggerlev  v.  Cuthbert,  2  Bos.  &  P.  N.  R.  170 ;  Bell  v.  Ingestre,  12  Q.  B.  317 ; 
Ricketts  v.  Pendleton.  14  Md.  320  (1859). 

•Planters'  Bank  v.  Houser,  57  Ga.  140  (1876).  Or  to  exhaust  remedies 
against  the  maker  first.  Wall  v.  Bry,  1  La.  An.  312  (1846). 

^Castle  V,  Candee,  16  Conn.  223  (1844) ;  Clark  t;.  Merriam,  25  lb.  578  (1857). 

•Free  v.  Hawkins,  8  Taunt.  92 ;  Holt  550. 

•Hoare  v.  Graham,  3  Campb.  57.  And  after  paying  the  note,  the  indorser 
cannot  recover  the  amount  paid  in  an  action  on  such  agreement,  Gardner 
v.  Mathews,  81  Mo.  627  (1884). 

"Woodward  v.  Foster,  18  Gratt.  200  (1868). 
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company,  of  which  the  indorser  was  president;*  or  that  he 
indorsed  as  a  broker  for  a  certain  commission  and  was  to  be 
re-imbursed  if  he  paid  the  bill;*  or  that  his  signature  was 
placed  on  the  paper  to  identify  another  party;'  or  that  the 
instrument  was  to  be  negotiated  at  a  particular  bank  and  not 
elsewhere;*  or  that  payment  was  not  to  be  demanded  at 
maturity.*  And  the  indorser  cannot,  of  course,  show  at  suit 
of  a  bona  fide  holder  for  value  before  maturity  that  a  blank 
left  by  him  for  the  amount  was  fraudulently  filled  with  too 
large  a  sum/ 

§  784.  Parol  Evidence  of  Waiver. — In  like  manner,  it  has 
been  held  that  an  indorser  cannot,  as  against  his  immediate 
indorsee,  prove  a  contemporaneous  parol  waiver  of  demand 
or  notice  of  dishonor.^  Many  cases,  however,  hold  the  con- 
trary doctrine,®  and  allow  such  waiver  to  be  proved  by  the 
indorser's  own  declarations  at  the  time,'  or  by  other  circum- 
stances.*® 

*  Condon  v,  Pearce,  43  Md.  83  (1875).  But  see,  contra^  Lovejov  v.  Citizens' 
Bank,  23  Kans.  331  (1880).  And  on  this  point  see  chapter  on  Execution  by 
Agent,  supra, 

•Woodward  v.  Foster,  18  Gratt.  200  (1868).  This  case  reviews  many  of 
the  authorities  on  the  subject. 

•Prescott  Bank  v.  Caverly,  7  Gray  217  (1856). 

^Especially  in  a  State  where  the  statute  distinguishes  indorsements  of 
such  paper  from  others  and  dispenses  in  ail  other  cases  with  demand  and 
notice  or  protest,  Stubbs  v,  Goodall,  4  Ga.  106  (1848) ;  Act  of  1826. 

•Barclay  v.  Weaver,  19  Penna.  St.  396  (1852).  But  such  evidence  is 
admissible  to  show  a  local  custom  as  to  four  days  of  grace,  Benner  v.  Bank 
of  Columbia,  9  Wheat.  581  (1824). 

'Diercks  v  Boberts,  13  So.  Car.  838  (1879).  As  to  such  defenses  see  the 
chapter  on  Blanks,  tupra, 

'1  Daniel  653;  2  lb.  137;  2  Parsons  25;  Story  on  Prom.  Notes  {  148; 
Barry  v.  Morse,  3  N.  H.  132  (1824) ;  Bank  of  Albion  v.  Smith,  27  Barb.  489 
(1858);  Bodney  v.  Wilson,  67  Mo.  123  (1877);  Beeler  v.  Frost,  70/6.  186 
(1879) ;  Ueidenheimer  i;.  Blumenkron.  56  Tex.  308  (1882). 

•Taunton  Bank  v.  Bichardson,  5  Pick.  436 ;  Boyd  v.  Cleveland,  4  Pick. 
525  (1827) ;  Barclay  v.  Weaver,  19  Penna.  St.  396  (1852) ;  Fuller  v.  McDon- 
ald, 8  Me.  213  (1824);  Wright  v.  Latham,  3  Murphy  298  (1819);  Lane  v. 
Steward,  20  Me.  98  (1841) ;  but  a  waiver  of  noiice  is  not  waiver  of  demand^ 
lb,;  Burnham  v.  Webster,  17  Me.  50.  Nor  is  it  sufficient  to  prove  that  at 
the  time  of  the  indorsement  the  holder  informed  the  indorser  tnat  he  relied 
altogether  on  him,  Davis  v.  Gowen,  19  Me.  447  (1841). 

•Fullerton  v,  Bundlett,  27  Me.  31  (1847). 

"Andrews  v.  Simms,  83  Ark.  771  (1878). 
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786.  Assignment — Without  Indorsement. 

787.  Delivery  without  Indorsement — What  Title  Passes. 
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791.  Assignment — Parties  to  Action. 

792.  Presumption  of  Title — Indorsement  Relates  Back. 

793.  Subsequent  Indorsement  Lets  in  Defenses. 

§  785.  Irregrtilax  Transfers. — The  title  to  a  bill  or  note  and 
to  the  moneys  payable  on  it  may  be  transferred  by  a  mere 
order  by  the  payee  of  the  note  drawn  upon  the  maker.^  So, 
an  order  by  the  holder  to  his  collecting  agent  to  pay  over 
proceeds  will  avails  though  unknown  to  creditors,  against  a 
subsequent  attachment*  So,  a  valid  transfer  may  sometimes 
be  made  by  the  clerk  of  the  court  under  seal  by  order  of 
the  court.'  And  in  Louisiana  a  transfer  by  notarial  act  is  as 
eflfectual  as  an  indorsement  of  the  payee.*  So,  the  payee  of 
a  note  may  give  a  bond  and  include  in  it  a  transfer  of  the 
note,  but  he  will  not  be  liable  in  such  case  ew  an  indorser.^ 
But  the  assignment  of  a  judgment  on  a  note  is  not  such 
assignment  of  the  note  as  to  enable  the  assignee  to  bring  an 
action  against  prior  parties  to  the  note.® 

If  a  note  is  being  sued  by  the  payee,  a  mere  assignment 

'Noye?  v.  Oilman,  65  Me.  589  (1876). 

•Gayoss  Sav.  Inst.  r.  Fellows,  6  Coldw.  467  (1869). 

•Gatton  V.  Dimmitt,  27  111.  400  (1862). 

^Ducasse  v.  Keyser,  28  La.  An.  419  (1876) ;  Code  Art.  8170. 

*Crosby  v.  Roub,  16  Wis.  645  (1863). 

*Ward  V.  Haggard,  75  Ind.  381  (1881). 
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of  the  receipt  given  for  it  by  his  attorney  will  not  be  a  suffi- 
cient transfer  of  the  note,  especially  where  the  action  is  con- 
tinued in  the  name  of  the  original  payee.*  But  a  paro) 
assignment  of  a  note  may  be  effectual;^  and  in  Louisiana 
will  even  be  a  sufficient  transfer  for  a  mortgage  note. 
Where,  however,  an  assignment  is  made  without  indorse- 
ment or  delivery  and  for  love  and  affection  only,  it  will 
convey  no  legal  title  nor  be  enforceable  in  equity.*  On  the 
other  hand,  an  assignment  in  a  separate  writing  of  part  of 
a  note,  although  not  valid  as  a  legal  transfer,  may  be  sus- 
tained in  equity.* 

§  786.  Assignment — Withont  Indorsement. — An  indorse- 
ment is  a  transfer  in  writing  on  the  instrument.  An  assign- 
ment in  other  form  iq  prima  facie  a  different  instrument  and 
not  equivalent  to  an  indorsement.''  Thus,  an  assignment  of 
a  bill  payable  to  order,  contained  in  a  bond,  is  not  an  in- 
dorsement and  has  not  the  force  of  one.^  Such  a  transfer 
without  indorsement  is  of  the  same  force  as  a  sale  of  goods^ 
and  does  not  fall  under  mercantile  law.^ 

Mere  delivery  of  a  negotiable  note  has  been  held  sufficient 
to  transfer  the  holder's  title.'  So,  a  negotiable  note  or  bill 
may  be  transferred  by  formal  assignment,^®  or  by  deed."    So, 

^Dickson  v,  Cunninj^ham,  1  Mart.  &  Yerg.  203.  But  a  note  may  be  as- 
signed by  the  owner  while  it  is  in  the  possession  of  a  pledgee,  Planters',  &c., 
Ins.  Co.  V.  Tunstall,  72  Ala.  142  (1882). 

•Gray  v.  Briscoe,  6  Bush  687  (1869). 

•Griffin  v.  Cowan,  15  La.  An.  487  (1860). 

*Borun  v.  King,  37  Ala.  606  (1861). 

•Hutchinson  v.  Simon,  57  Miss.  628  (1880). 

•1  Daniel  687 ;  2  Parsons  63 ;  Williams  v,  Osborn,  75  Ind.  280  (1881) ;  Keller 
V.Williams,  49 76.  504  (1875). 

^Franklin  v.  Twogood,  18  Iowa  515  (1865);  French  v.  Turner,  15  Ind.  59 
(1860). 

•And  if  the  assignor  holds  the  note  merel}'  as  collateral  for  a  debt  which 
is  afterward  satisfied  out  of  other  moneys,  his  assignee  will  take  no  better 
title,  Elliott  V.  Armstrong,  2  Biackf.  198  (1829). 

•Jones  v.  Witter,  13  Mass,  304  (1816) ;  Balmer  v.  Sunder,  11  Mo.  App.  454 
(1882) ;  Fultz  v.  Walters,  2  Mont.  165  (1874).  So  a  non-negotiable  note  will 
pass  by  delivery.  Melton  v.  Gibson,  97  Ind.  158  (1884). 

"Goodrich  v,  Stanley,  23  Conn.  79  (1854).  And  such  a  transfer,  as  we  have 
seen,  is  sufficient  in  equity,  though  it  may  be  subject  to  defenses  already 
existing  or  arising  before  notice  of  the  transfer,  2  Parsons  45,  46. 

"McClain  ».  Weidemeyer.  25  Mo.  364  (1857). 
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too,  negotiable  county  bonds.^  An  assignment  of  a  note  by 
deed  has  been  sustained  against  a  subsequent  attachment.' 
So,  too,  a  delivery  without  indorsement  with  agreement  that 
the  note  shall  be  taken  to  the  bank  for  discount  and  credited 
to  such  transferee.®  And  in  Alabama  an  assignment  by  a 
separate  writing,  made  in  New  York  between  New  York 
citizen^,  has  been  held  good  against  sequestration  under 
Alabama  law.* 

§  787.  Delivery  without  Indorsement — ^What  Title  Passes. — 
It  has  been  held,  however,  that  the  legal  title  to  negotiable 
paper  will  not  pass  by  delivery  without  indorsement;*  al- 
though the  equitable  title  will  pass  by  such  delivery .•  Thus, 
where  a  note  is  payable  to  a  bank  and  discount  is  refused  by 
it,  the  payee's  indorsement  is  still  necessary  to  the  validity 
of  the  note.^  So,  one  to  whom  a  note  "has  been  transferred 
by  special  indorsement  can  only  retransfer  the  legal  title  by 
indorsement,  and  a  separate  assignment  under  seal  will  be 
insuflBcient  for  the  purpose.®  In  Ohio  even  a  sealed  note  to 
A.  or  order  is  only  negotiable  by  indorsement.'  And  where 
a  check  is  made  payable  to  order,  payment  without  indorse- 
ment by  the  payee  is  of  no  effect.'®  So,  if  a  note  payable  to 
A.  or  order  is  stolen  by  B.  and  paid  to  him  without  A.'s 
indorsement,  the  payment  will  not  constitute  a  defense 
against  the  rightful  owner."  And  even  an  agent  for  collec- 
tion is  not  prima  facie  authorized  to  receive  payment  of  a 
note  or  bill  without  indorsement." 

*Clapp  17.  County  of  Cedar,  5  Iowa  15  (1857). 

*McGee  v.  Riddlesbarger,  39  Mo.  365  (1867).  So,  a  transfer  coupled  with 
an  order  on  the  bank  holding  the  note  as  collateral  for  its  delivery  to  the 
transferee,  Howe  v.  Ould,  28  Gratt.  1  (1876). 

•Richards  v.  Stevenson,  99  Mass.  312  (1868). 

♦Morris  v.  Poillon,  50  Ala.  403  (1873). 

*Lackay  v.  Curtis,  6  Ired.  Eq.  199  (1849). 

*Taylor  i;.  Reese,  44  Miss.  89  (1870).  But  this  is  a  question  of  intention. 
Miles  V.  Reiniger,  39  Ohio  St.  499  (1883). 

'First  Nat  Bank  v,  Strang,  72  111.  559  (1874). 

•Burdick  v.  Green,  15  Johns.  247  (1818). 

•Cushman  v.  Welsh,  19  Ohio  St.  536  (1869). 

^<>Dodge  v.  Nat.  Exch.  Bank,  30  Ohio  St.  1  (1876). 

"Rumsey  v.  Schnitz,  14  Kans.  542  (1875). 

"Wardrop  v.  Dunlop,  1  Hun  32.5  (1874). 
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In  general,  a  delivery  without  indorsement  of  a  bill  pay- 
able to  order  will  pass  only  the  equitable  title.^  And  an 
assignment  without  indorsement  is  equivalent  to  such  a  de- 
livery and  has  the  same  effect.*  So,  the  assignment  of  a  due 
bill  will  pass  the  equitable  title.*  If  a  necessary  indorsemen 
is  omitted  by  mistake,  the  equitable  title  only  will  pass.* 
But  delivery  without  indorsement  is  suflScient  to  transfer  the 
holder's  interest  and  will  pass  a  note  as  a  gift.* 

§  788.  Delivery  without  Indorsement — Subject  to  Equi- 
ties.— If  a  bill  is  payable  to  order  and  transferred  without 
indorsement,  its  transfer  will  be  subject  to  defenses  existing 
against  the  transferor."  To  be  clear  of  defense,  it  must  be 
indorsed  before  maturity  and  before  notice  of  the  defense 
has  come  to  the  transferee.^  An  assignment,  in  like  manner, 
unaccompanied  by  indorsement  is  subject  to  defense.®  This 
is  true,  for  instance,  where  the  assignment  is  contained  in  an 
assignment  of  the  mortgage  securing  a  note,*  or  in  a  bond 

'Byles  247;  Chitty  259;  1  Daniel  591,  687;  Story  on  Prom.  Notes  i  120; 
Van  Riper  v.  Baldwin,  19  Hun  344  (1879) ;  Foreman  v.  Beckwith,  73  Ind.  55 
(1881);  Randall  v.  Lnnt,  51  Me.  246  (1863);  Hersey  v.  Elliot,  69  lb.  526 
(1878) ;  Gal  way  v,  Fullerton,  2  C.  E.  Green  394;  Hughes  v.  Nelson.  2  Stew. 
Eq.  547  (1878).  But  the  transferee  will  not  be  subject  to  defense  of  payment 
by  the  maker  after  notice  of  transfer,  Jones  v.  Witter,  13  Mass.  304  (1816). 

■Grand  Gulf  Bank  v.  Wood.  32  Sm.  &  M.  482  (1849) ;  Freeman  v.  Perry,  22 
Conn.  617  (1&53) ;  Osgood  v.  Artt,  17  Fed.  Rep.  675  (1883). 

•Davenport  v.  Woodbridge,  8  Me.  17  (1831). 

♦Hughes  V.  Nelson,  2  Stew.  Eq.  547  (1878) ;  Galway  v.  Fullerton,  2  C.  E. 
Green  394. 

*Grover  v.  Grover,  24  Pick.  261  (1837) ;  Hale  v.  Rice,  124  Mass.  292  (1878). 

•1  Daniel  687;  1  Edwards  J  404;  Jones  v.  Witter,  13  Mass.  305  (1816) 
Allum  V.  Perry.  68  Me.  232  (1878) ;  Foreman  v.  Beckwith.  73  Ind.  515  (1881) 
Terry  v.  Allis,  16  Wis.  478  (1863) ;  Losee  v.  Bissell.  76  Penna.  St.  459  (1874) 
Patterson  v.  Cave,  61  Mo.  439  (1875) ;  Gibson  v.  Miller,  29  Mich.  355  (1874) 
Osgood  V.  Artt,  svpra.  Failure  of  consideration  may  be  set  up  against  such 
holder,  Hedges  v,  Sealy,  9  Barb.  214  (1850).  Or  want  of  authority  in  the 
agent  making  the  transfer,  McMinn  v.  Freeman,  68  N.  C.  341  (1873)^  So, 
fraud  in  obtaining  possession  originally  of  the  paper,  Younker  t».  Martm,  18 
Iowa  143  (1864).  So,  usury,  Hadden  v.  Rodkey,  17  Kans.  429  (1877).  So, 
a  set-off,  Simpson  v.  Hall,  47  Conn.  417  (1879). 

'Whistler  v.  Forster,  14  C.  B.  N.  8.  248;  Clark  v,  Whitaker,  50  N.  H.  474 
(1871) ;  Southard  v.  Porter,  43  lb.  379  (1861) ;  Calder  v.  Billington,  16  Me. 
398  (1839).  But  if  indorsed  before  maturity  and  before  notice,  the  defense 
{e.  g.  want  of  consideration)  is  inadmissible.  Baker  v.  Arnold,  8  Caines  279 
(1805). 

•Franklin  v.  Twogood,  18  Iowa  515  (1865) ;  Planters',  Ac,  Ins.  Co.  v.  Tun- 
Btall,  72  Ala.  142  (1882). 

•Matteson  v.  Morris,  40  Mich.  52  (1879). 
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given  by  the  payee.*  So,  if  an  accommodation  check  i& 
delivered  by  the  payee  without  his  indorsement,  it  may  be 
stopped  by  notice  from  the  drawer  to  the  bank,  and  the 
holder  by  delivery  will  be  bound  by  such  notice.*  Or  if  a 
note  is  drawn  for  an  expected  loan  from  the  payee,  and  after 
the  loan  is  refused  it  is  put  in  circulation  by  the  maker  with- 
out the  payee's  indorsement,  even  a  bona  fide  holder  for 
value  will  take  it  subject  to  defenses  existing  between  the 
original  parties.^ 

And,  in  general,  under  a  transfer  without  indorsement, 
the  accommodation  acceptor  of  a  bill  may  defend  even 
against  a  bona  fide  holder  on  the  ground  that  he  is  dis-- 
charged  as  a  surety  by  forbearance  toward  the  principal 
debtor.*  So,  where  a  bill  payable  to  the  drawer's  own  order 
is  accepted  and  transferred  without  indorsement  and  after- 
ward sent  to  the  drawer  for  indorsement  and  destroyed  by 
him,  the  acceptor  will  not  be  liable  to  such  assignee  on  his 
acceptance.* 

But  a  bill  so  transferred  is  not  subject  to  fresh  equities 
arising  after  notice  to  the  drawer  of  such  transfer."  And 
if  the  maker  of  a  note  makes  a  new  promise  of  payment  to 
the  assignee,  without  reservation  of  equities  in  his  favor 
against  the  assignor,  he  cannot  avail  himself  of  them  after- 
ward, although  the  suit  is  brought  in  the  name  of  the 
assignor.^ 

§  789.  Indorsement — Necessary  to  Bona  Fides  of  Holder. — 
An  indorsement  of  a  bill  or  note  by  the  payee  is  necessary 
to  constitute  the  holder  a  bonxi  fide  holder  in  due  course  of 
business,  and  the  absence  of  such  indorsement  amounts  to  a 

'Os^good  V.  Artt,  17  Fed.  Rep.  575  (1883),  the  defense  in  this  case  being 
fraud  and  failure  of  consideration. 

'Freund  v.  Importers*,  Ac,  Nat.  Bank,  3  Hun  689  (1875);  aflarmed,76  N.  Y. 
8^2  (1879).    See,  too.  same  case,  12  Hun  537. 

•Boody  V.  Bartlett,  42  N.  H.  558  (1861). 

*Meggert  v.  Baum,  57  Miss.  22  (1879). 

*Edge  V,  Bumford,  31  Beav.  247;  S.  C,  31  L.  J.  Ch.  805. 

•2  Parsons  46. 

^Wiggin  V,  Dararell,  4  N.  H.  69  (1827);  Thompson  v.  Emery,  27  J6.  269 
(1853). 
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notice  of  equities  and  leaves  the  paper  subject  to  defense  in 
the  hands  of  such  holder.^  In  like  manner,  an  oral  assign- 
ment is  insuflBcient  to  constitute  a  bona  Jide  holder  in  the 
commercial  sense  of  the  term.*  So,  where  the  payee  of  a 
note  includes  a  transfer  of  it  with  a  guaranty  of  payment  in 
a  bond  given  by  him,  the  holder  will  not  be  a  bona  fide 
holder.'  In  like  manner,  an  assignment  of  a  note  reciting  a 
valuable  consideration,  but  executed  on  a  separate  paper,  and 
without  indorsement  or  delivery  of  the  note,  will  be  insuJBGi- 
cient  to  make  the  holder  such.* 

§  790.  Delivery  without  Indorsement — Action  by  Holder. — 
Where  the  payee's  indorsement  is  wanting,  the  holder  can- 
not sue  in  his  own  name  any  one  but  his  immediate  trans- 
feror.* If  the  note  is  payable  to  A.  or  order,  an  indorsement 
is  necessary  to  enable  the  purchaser  to  bring  an  action.* 
And  even  where  it  is  made  thus  payable  and  the  payee  dies 
without  indorsing  it,  his  executor  cannot  bring  suit  in  his 
own  name  except  as  the  payee's  executor.^  In  like  man- 
ner, where  a  note  is  payable  "  to  the  order  of  A.  B.,  Treas- 
urer of  the  Methodist  Episcopal  Church,"  a  church  which  is 
not  named,  although  the  equitable  owner  of  the  note,  cannot 
sue  on  it  in  its  own  name  without  A.  B.'s  indorsement." 

The  holder  of  a  note  payable  to  order  without  indorsement 
has  in  equity  all  of  the  payee's  or  assignor's  rights,  and  may 
sue  prior  parties  at  law  in  the  payee's  or  assignor's  name,  and 
perhaps  in  equity  in  his  own  name.*    His  interest  under  such 

^Gibson  v.  Miller,  29  Mich.  355  (1874) ;  Sturjrea  v.  Miller,  80  III.  241  (1875)  ; 
Loaee  v.  Bissell,  76  Penna.  St.  459  (1874). 

•Miller  v.  Tharel,  75  N.  C.  148  (1876). 

•Peck  v.  Bligh,  37  III.  317  (1865). 

*Hull  V.  Swartout,  29  Mich.  249  (1874). 

»  By  168  157;  Chitty  275. 

'•Durgin  v.  Bartol,  64  Me.  473  (1874) ;  Smalley  v.  Wight,  44  lb,  442  (1857) ; 
Boyce  v.  Nye,  52  Vt.  372  (1880).  So,  Robinson  v.  Wilkinson,  38  Mich.  299 
(1878),  the  Michigan  statute  authorizing  suit  by  the  holder  of  non-negotia- 
ble paper  (C.  L.  }  5775)  not  covering  this  case.  Nor  can  the  transferee  of  a 
sealed  bond  payable  to  A.  or  order  sue  on  it  in  his  own  name  without  in- 
aorsement,  Hardie  v.  Mills,  20  Ark.  153  (1859). 

T  Woodbury  v.  Woodbury,  47  N.  H.  11  (1866). 

•Fine  v.  High  Bridge  M.  E.  Church,  15  Vroom  148  (1882). 

•Whistler  v.  Forster,  14  C.  B.  n.  s.  248. 
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case  is  an  equitable  one  only.^  An3  even  if  a  bill  of  ex- 
change is  payable  to  the  drawer's  own  order  and  lacks  his 
indorsement,  it  is  said  that  an  action  upon  it  should  be 
brought  in  the  drawer's  name.*  But  in  Indiana  where  a 
note  is  made  payable  to  one  person  and  delivered  to  another, 
the  payee  named  having  had  no  interest  in  it,  the  original 
taker  is  allowed  to  sue  upon  it  in  his  own  name.'^  This  is 
upon  the  theory  that  the  payee  may,  in  such  case,  be  treated 
as  a  fictitious  person.  If,  however,  the  payee  is  a  real  person, 
although  his  name  is  used  without  his  knowledge,  the  real 
holder  cannot,  it  has  been  held,  indorse  his  name  and  re- 
cover upon  such  forged  indorsement  as  indorsee  against  the 
maker.*  Between  the  parties  to  the  transfer  a  delivery  with- 
out indorsement  is  often  sufficient,  as  in  the  case  of  a  gift  by 
the  payee;  and  the  person  to  whom  the  note  is  delivered 
without  indorsement  may  afterwards  bring  suit  upon  it  in 
the  name  of  the  payee's  administrators.' 

§  791.  Assignment — ^Parties  to  Action. — Where  a  bill  or 
note  is  assigned  by  deed,  the  holder  should  sue  upon  it  in 
the  name  of  his  assignors."  So,  too,  the  purchaser  of  many 
notes  and  bills,  taking  them  by  one  deed  of  assignment, 
cannot  sue  on  them  in  his  own  name.^  This  is  true  also  of 
a  statutory  assignment  for  the  benefit  of  creditors,  and  such 
assignment  is,  therefore,  no  bar  to  the  entry  of  judgment  in 

'Freeman  v.  Perry,  22  Conn.  617  (1853).  So,  where  the  holder  by  delivery 
is  a  new  firm  of  the  same  name  as  the  old  firm,  to  which  the  note  was  made 
payable,  it  should  sue  in  the  name  of  the  old  firm,  Pease  v.  Hirst,  10  B.  <& 
0.  122.  And  the  assignor  is  liable  in  such  action  for  costs,  Myers  v,  James, 
2  Bailey  647  (1831). 

•Titcomb  v,  Thomas,  5  Me.  282  (1828). 

•Rhyan  v.  Dunnigan,  76  Ind.  178  (1881). 

*Kohn  V.  Watkins,  26  Kans.  691  (1882). 

•Qrover  v.  Grover,  24  Pick.  261  (1837). 

•2  Parsons  46;  Amherst  Academy  v.  Cowls,  6  Pick.  427  (1828) ;  Tucker  v. 
Tucker,  119  Mass.  79  (1876).  Especially  where  the  transfer  whs  made 
merely  for  the  purpose  of  collection,  Nichols  v.  Gross,  26  Ohio  St.  42-3  (1875). 
And  the  New  York  statute,  requiring  actions  to  be  "  prosecuted  in  the  name 
of  the  real  party  in  interest,"  will  not  govern  an  action  brought  in  Massa- 
chusetts on  such  a  transfer  made  in  New  York,  Foss  v.  Nutting,  14  Gray  484 
(1860).  By  the  civil  law,  as  by  statute  in  many  States,  the  assignee  may  sue 
in  his  own  name.  Story  on  Prom.  Notes  {  131. 

'Hbpkirk  v.  Page,  2  Brock.  20,  41  (1822). 
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a  suit  previously  begun  by  the  payee  in  his  own  name.'  So» 
a  trustee,  taking  a  bond  by  separate  assignment,  should  sue 
in  the  name  of  his  assignors.*  But  it  seems  that  the  drawer 
of  a  draft  payable  to  A.  can  sue  the  drawee  for  non-accept- 
ance without  having  the  draft  transferred  to  him  by  the 
payee.*  In  Indiana  it  is  held  that  the  assignor  of  a  bill  or 
note,  where  there  is  no  indorsement,  should  be  a  party  de- 
fendant.* And  in  Kentucky  the  assignee,  without  indorse- 
ment, must  join  the  payee  in  his  suit.* 

In  some  States  the  holder  of  a  bill  or  note  by  assignment 
may  sue  in  his  own  name.*  So,  too,  a  holder  by  delivery 
without  indorsement."^  And  this  is  allowed  also  in  the  case 
of  the  assignment  of  a  note  under  seal  by  a  separate  instru- 
ment,® or  of  a  note  or  bill  by  a  trust  deed.®  And  in  New  York, 
one  who  takes  a  note  by  way  of  pledge,  without  indorsement, 
may  sue  on  it  in  his  own  name.^°  But  the  statute,  which 
authorizes  the  joinder  in  one  action  of  maker  and  indorsers, 
will  not  include  one  who  assigns  the  instrument  by  a  deed." 
In  New  York  the  purchaser  of  a  note,  taking  it  by  deliv- 
ery before  maturity,  need  not  aver  an  indorsement  by  the 
payee." 

§  792.  Presumption  of  Title — Indorsement  Relates  Back. — 
At  common  law  the  possession  of  a  note  payable  to  order 

^Buckner  v.  Real  Estate  Bank,  5  Ark.  536  (1844). 

•State  V.  Bank  of  Washington,  18  Ark.  654  (1857). 

'Henneman  v.  Thompson,  8  So.  Car.  115  (1876). 

*Keller  v,  Williams,  49  Ind.  504  (1875). 

*  Perry  v.  Seite,  2  Duv.  122  (1865). 

•McGee  v.  Riddle8barger,^39  Mo.  365  (1867) ;  Morris  v.  Poillon,  60  Ala.  403 
(1873);  Wilcoxen  v,  Logan,  91  N.  C.  449  (1884).  And  see  chapter  on 
Actions,  infra. 

'Boeka  v.  Nuella.  28  Mo.  180  (1859) ;  Lewis  v.  Bowen,  29  lb,  202;  Williard 
V.  Moies,  30  lb.  142  (1860) ;  Taylor  v.  Reese,  44  Miss.  89  (1870) ;  Willey  v. 
GatlinK,  70  N.  C.  410  (1874) ;  Andrews  v.  McDaniel  68  lb.  385  (1878) ;  Weeks 
V,  Medler,  20  Kans.  67  (1878) ;  Texas  (1879  R.  S.  {  265). 

•Thornton  v.  Crowther,  24  Mo.  164  (1857). 

•Nelson  v.  Eaton,  26  N.  Y.  410  (1863). 
»•  Van  Riper  t;.  Baldwin,  19  Hun  344  (1879). 
"McGuire  v.  Wagnon,  59  Ga.  591  (1877). 
"Billings  V.  Jane,  11  Barb.  620  (1852). 
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without  the  payee's  indorsement  is  not  prima  facie  evidence 
of  title  in  the  holder.^     Such  holder  must  prove  his  title.* 

But  if  the  indorsement  has  been  omitted  by  mistake, 
negligence  or  fraud,  a  subsequent  indorsement  will  in 
equity  relate  back  to  the  time  when  the  transfer  was  made.* 
And  if  a  note  is  transferred  and  delivered  by  the  payee,  but 
not  indorsed  until  after  his  bankruptcy,  it  will  still  transfer 
the  legal  title.*  So,  if  it  is  indorsed  after  the  bankruptcy 
and  death  of  the  payee,  although  the  payee  was  an  accom- 
modation party,  the  maker  will  still  be  liable  to  the  holder, 
if  the  transfer  was  for  a  valuable  consideration.*  So,  where 
a  note  is  transferred  without  indorsement,  and  subsequently 
indorsed,  set-offs  arisipg  in  the  meanwhile  outside  of  the 
instrument  will  constitute  no  defense.*  It  will  be  sufficient, 
if  a  note  delivered  by  tte  payee  without  indorsement  is 
indorsed  by  his  administrator  at  any  time  before  its  matur- 
ity ."^  On  the  same  principle,  a  certificate  of  stock,  indorsed 
and  delivered  before  the  seller's  death,  may  be  transferred 
on  the  books  of  the  company  after  his  death.* 

§  793.  Subsequent  Indorsement — ^Lets  in  Defenses. — And 
if  a  bill  or  note  is  transferred  without  indorsement  as  collat- 
eral security,  its  subsequent  indorsement  will  pass  the  legal 
title.'  But  if  the  transfer  of  such  an  instrument  is  without 
indorsement,  its  indorsement  after  maturity  will  only  pass 
the  title  subject  to  equitable  defenses  that  may  exist.^®  Even 
where,  at  the  time  of  transfer,  there  is  an  agreement  for  in- 

*Hull  V.  Conover,  35  Ind.  872  (1877) ;  Van  Eman  «.  Stanchfield,  10  Minn. 
255  (1865) ;  Rednond  v,  Stansbury,  24  Mich.  445  (1872) ;  Ross  v.  Smith,  19 
Tex.  171  (1857). 

•Crisman  v.  Swisher,  4  Dutch.  149  (1859). 

•Watkins  r.  Maule,  2  Jac.  &  Walk.  237;  Weeks  «.  Medler,  20  Kans.  57 

(1878). 

*Hereey  t;.  Elliot,  67  Me.  526  (1878). 
*  Watkins  v.  Maule,  9fwpra, 
•Beard  r.  Dedolph,  29  Wis.  186  (1871). 
'Malbon  t;.  Southard,  36  Me.  147  (1858^. 
*Fra«er  v.  City  Council,  11  So.  Car.  486  (1878). 
•Baggarly  v,  Gaither,  2  Jones  Eq.  80  (1854). 

*•  Whistler  v.  Forster,  14  C.  B.  N.  B.  248;  Lancaster  Nat  Bank  •.  Taylor,  lOO 
Mass.  18  (1868). 

VOL.  n.  2d 
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dorsement,  if  the  indorsement  is  not  made  until  the  paper  is 
overdue,  the  maker  may  set  up  the  defense  that  it  was  an 
accommodation  note.^  So,  where  an  ^  indorsement,  made 
without  the  payee's  authority,  is  not  ratified  by  him  until 
after  maturity,  the  transfer  will  be  subject  to  defense.* 

If  the  transferee  gets  notice  of  fraud  in  the  making  of  the 
instrument  between  the  time  of  its  transfer  by  delivery  to 
him  and  the  time  of  its  indorsement,  he  will  take  subject  to 
it.*  So,  where  the  assignment  of  a  note  is  included  in  a  bond 
given  by  the  payee,  fraud  and  failure  of  consideration  which 
come  to  the  purchaser's  knowledge  before  indorsement  may 
be  set  up  by  the  maker.*  Where  a  bill  is  purchased  of  a 
bankrupt  before  his  bankruptcy  and  paid  for  in  cash,  and  a 
subsequent  offer  of  indorsement  by  him  is  refused  by  the 
purchaser,  it  seems  that  the  bankrupt  will  not  be  liable  for 
the  offense  of  selling  the  bill  after  his  bankruptcy.*  But  if 
an  insolvent  payee  executes  a  transfer  of  a  bill  payable  to 
order  without  indorsement,  his  assignee,  may  recover  it  in  an 
action  of  trover.*  If  an  indorsement  is  intended,  but  omitted 
by  mistake  or  accident,  it  may  afterwards  be  compelled  by 
suit  in  equity  against  the  transferor  or  his  personal  represen- 
tatives.^ Such  equitable  relief  is  based  upon  the  implied  or 
express  agreement  for  indorsement.*  But  the  purchaser  of 
a  bill  has  no  authority  himself  to  supply  the  missing  in- 
dorsement for  the  transferor.* 

« Haskell  v.  Mitchell,  53  Me.  468  (1866)., 

^Gilbert  v.  Sharp,  2  Lans.  412  (1869). 

^Whistler  v.  Foreter,  14  C.  B.  N.  s.  248  (1863). 

^Osgood  V.  Artt,  17  Fed.  Rep.  576  (1883). 

^Ex  parte  Shuttleworth,  3  Ves.  368. 

*  Burroughs  v.  Keays,  37  Mich.  430  (1877). 

^  Watkins  v.  Maule,  2  Jac.  &  Walk.  237 ;  Ex  parte  Greening,  13  Vee.  206. 

'Byles  157.  And  the  assignees  of  the  bankrupt  transferor  may  be  directed 
to  make  such  indorsement  on  a  petition  for  that  purpose,  Ex  parte  Rhodes, 
S  Mont.  &  Ayr.  217 ;  Ex  parte  Greening,  13  Ves.  206.  Or  the  bankrupt  may 
himself  indorse  it,  Smith  v,  Pickering,  Peake  50. 

'Byles  157 ;  Chitty  271 ;  Mozon  v.  Pulling,  4  Camp.  50. 
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n.    PLEDGE   OF   COMMERCIAL   PAPER. 

794.  General  Principles— Pledge  by  Agent. 

795.  Power  to  Collect  Collateral. 

796.  to  Sue  upon  Collateral. 

797.  Amount  of  Recovery  by  Pledgee. 

798.  Pledge  taking  Effect  after  Maturity. 

799.  not  Subject  to  Equities. 

800.  Accommodation — Fraucl. 

801.  Transfer  by  Pledgee. 

802.  Snle  by  Pledgee — Notice,  <fec. 

803.  Equity  Powers— Effect  of  Sale. 

804.  Surrender  of  Pledge — Diligence. 

§  794.  General  Principles — ^Pledge  by  Agent. — Commercial 
paper  is  often  transferred  by  way  of  pledge  or  collateral 
security.  And  the  rules  of  the  civil  law  are  in  this  respect 
the  same  as  those  of  the  law  merchant.^  In  Louisiana  deliv- 
ery to  the  pledgee  is  by  statute  the  only  formality  required 
for  such  purpose.*  The  note  or  bill  pledged  must,  however, 
in  all  cases  be  that  of  a  third  person  and  not  of  the  pledgor 
himself.* 

The  absolute  ownership  of  a  bill  or  note  implies  power  to 
pledge  as  well  as  power  to  transfer  it.  Thus,  a  corporation, 
having  authority  to  receive  notes  for  premiums,  may  trans- 
fer them  absolutely  or  by  way  of  pledge.*  On  the  other 
hand,  an  agent's  authority  to  sell  a  bill  or  note  for  his  prin- 
cipal is  not  an  authority  to  pledge  it.'  If  he  takes  it  to 
obtain  a  discount  for  his  principal,  he  cannot  pledge  it  for 
an  existing  debt  of  his  own,*  e.  ^.  for  rent  then  due.^  If,* 
however,  a  note,  in  the  hands  of  an  agent  for  sale,  is  pledged 
by  him  for  an  existing  debt  of  his  own,  the  pledgee  will 
be  protected  as  a  holder  for  value  against  the  principal,' 

'Byle8l77. 

'Louisiana  Code  {  3125. 

•Atlantic  F.  &  M.  Ins.  Co.  «.  Boies,  6  Duer  583  (1857). 

*Brooknnan  r.  Metcalf,  82  N.  Y.  591  (1865). 

•Bank  of  Bengal  v.  Macleod,  7  Moo.  P.  C.  85. 

•Byles  36;  Haynes  v.  Poster,  2  Cromp.  &  M.  237. 

*And  in  such  cases  the  pledgee  is  not  a  bona  fide  holder,  Fenoaille  v. 
Hamilton,  35  Ala.  319  (1859). 

•Giovanovich  v.  Citizens'  Bank,  26  La.  An.  154  (1874).    But  see.  contra^ 
Bay  V.  Coddington,  5  John.  Ch.  54  (1821).    See,  also,  chapter  on  Sufficiency 

OF  CONSIDEKATION,  22  461-465. 
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provided  he  took  the  note  from  the  agent  in  good  faith.* 
This  is  true  especially  of  a  bill  payable  to  bearer  and  pledged 
by  an  agent  who  held  it  for  sale,  the  bill  containing  on  its 
face  no  notice  of  the  principal's  title.*  In  like  manner,  where 
a  bill  is  drawn  by  the  agent,  and  accepted  by  the  principal 
for  the  purpose  of  having  it  discounted,  and  fraudulently 
pledged  by  the  agent  to  a  bona  fide  holder,  the  principal  will 
be  liable  to  such  holder  on  his  acceptance.*  A  bill  broker 
has  prima  facte  no  authority  to  pledge  in  mass  the  bills  or 
notes  of  various  principals.  But  such  authority  has  been 
implied  from  local  usage  in  London.*  And  where  such 
broker  fraudulently  pledged  stock  of  one  principal  and 
notes  of  another,  they  are  liable  pro  rata  in  the  hands  of  a 
bona  fide  holder' for  the  amount  paid  by  him.*  So,  too,  a 
banker  has  a  general  lien  on  all  negotiable  securities  de- 
posited with  him  and  taken  without  notice  of  the  principal's 
title  or  the  agent's  want  of  authority  to  make  such  deposit.* 

§  795.  Power  to  OoUect  Collateral. — The  pledgee  of  com- 
mercial paper  takes  it  as  a  trustee  for  the  holder  and  pledgor/ 
As  such  it  is  his  duty  to  hold  the  collateral  and  collect  it  at 
its  maturity.*  And  when  collected,  he  may,  of  course,  apply 
the  proceeds  without  further  authority  to  the  satisfaction  of 

*  Clement  v,  Leverett,  12  N.  H.  817  (1841);  Dix  v.  Tally,  14  La.  An.  45(^ 
(1859). 

'Byles  166;  Barber  v.  Bir.hards,  20  L.  J.  Exch.  135;  and  the  pledeee  will 
not  be  liable  in  trover  to  the  real  owner,  Collins  v.  Martin,  1  Bos.  <&  F.  648; 
S.  C,  2  Esp.  520.  So,  a  cotton  note  or  warehouse  receipt  which  has  come 
into  the  hands  of  a  pledgee  through  the  negligence  of  the  rightful  owner, 
Fourth  Nat.  Bank  v.  St.  Louis  Cotton  Co.,  11  Mo.  App.  333  (1882).  As  to 
the  effect  of  hypothecating  stock  without  indorsing  it,  see  Fraser  v.  City 
Council,  11  So.  Car.  486  (1878). 

•Clement  t;.  Leverett,  12  N.  H.  317  (1841). 

^Byles  86;  Foster  v,  Pearson,  1  C.  M.  <&  B.  849 ;  S.  C,  5  Tyrw.  255;  and 
such  usage  is  a  question  of  fact  for  the  jury,  lb, 

'Douglass  V.  Dudley,  48  N.  Y.  688  (1872). 

'Byles  176;  Barnett  v.  Brandao,  6  Man.  &  Q.  630;  but  not  on  bills  of  ex- 
change which  are  expressly  deposited  for  a  special  purpose,  Brandao  v, 
Barnett,  3  C.  B.  519. 

'Byle8l77. 

•1  Daniel  787;  Byles  177;  Wheeler  v.  Newbould,  16  N.  Y.  392  (1857); 
Joliet  Iron  Co.  v.  Scioto  Brick  Co.,  82  III.  548  (1876) ;  Whittaker  v.  Charleston 
Gas  Co.,  16  W.  Va.  717  (1880). 
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the  principal  debt  secured  by  it.^  And  he  need  not  defer  its 
collection  until  the  maturity  of  the  original  debt,*  although 
he  cannot  appropriate  the  proceeds  to  such  debt  until  it 
becomes  due.* 

When  the  collateral  note  is  collected  aqd  the  proceeds 
received  by  the  pledgee,  it  operates  as  a  payment  pro  tanto 
of  the  debt  secured.*  On  the  other  hand,  after  .a  note"  is 
once  pledged,  payment  to  the  pledgor  will  not  discharge  or 
satisfy  it  ;*  and  will  not  constitute  a  defense  on  the  maker's 
part  against  the  pledgee,  although  made  in  ignorance  of  the 
pledge,*  and  even  after  maturity  and  on  the  pledgor's  receipt 
for  the  money .^  But  payment  by  the  pledgor  of  his  original 
debt  to  the  pledgee  discharges  the  lien  created  by  the  pledge.® 
And  if  the  collateral  has  been  collected  by  the  pledgee,  the 
proceeds  may  be  recovered  by  the  pledgor  on  his  payment 
of  the  debt  secured.* 

§  796.  Power  to  Sue  upon  Collateral. — One  who  receives 
commercial  paper  as  a  pledge  may  on  its  maturity  proceed 
to  collect  it  by  suit.*"  And  his  holding  a  note  of  the  pledgor 
for  the  original  debt  is  no  bar  to  his  recovery  against  in- 
dorsers  on  the  collateral  note."  And  in  such  suit  it  is  not 
necessary  to  join  the  pledgor  as  a  party  or  to  set  out  the 
plaintiflF's  interest  as  that  of  a  pledgee.^* 

In  States  where  the  statute  requires  suit  against  the  prin- 
cipal debtor  on   notice   by  an   indorser  or  surety  to  the 

> Nelson  V.  Edwards,  40  Barb.  279  (1863). 

•Jones  V,  Hawkins,  17  Ind.  650  (1861). 

•Fwrwell  v.  Importers',  Ac,  Bank,  15  J.  &  S.  409  (1881). 

*  Marine  Bank  v.  Vail,  6  Bosw.  421  (1860). 

*  State  Sav.  Assoc,  t;.  Hunt,  17  Kans.  533  (1877) ;  Best  v.  Crall,  23  Kans. 
482  (1880). 

•Griewold  v,  Davis,  31  Vt.  390  (1858). 

^  Davis  V.  Miller,  14  Gratt.  1  (1857). 

•Russell  V.  Epler,  10  Bradw.  304  (1881). 

•Overstreet  v.  Nunn,  36  Ala.  666  (1860). 

"2  Parsons  443;  Nelson  v.  Edwards,  40  Barb.  279  (1863) ;  Sheldon  «.  Mid- 
dleton,  10  Iowa  17  (1859) ;  Bank  of  Charleston  v.  Chambers,  11  Rich.  657 
(1858). 

"Lazier  v.  Nevin,  3  W.  Va.  622  (1869). 

"Hilton  t».  Waring,  7  Wis.  492  (1858). 
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holder,  such  notice  should  be  given  to  the  pledgee,  as  he  i« 
the  person  entitled  to  bring  the  suit.^  And,  in  general,  a 
pledgee  may  bring  suit  on  the  collateral  in  his  own  name;^ 
or,  where  that  is  necessary,  in  the  name  of  his  pledgor.* 
Even  where  it  is  indorsed  to  A.  as  collateral  "  for  account  of 
B.,"  the  action  may  be  brought  by  A.*  Where  the  statute 
requires  suit  to  be  brought  by  the  real  party  in  interest,  the 
pledgee  may  sue  as  such  and  recover  the  debt  actually  due 
him  and  secured  by  the  collateral.*  And  after  payment  of 
the  amount  due  to  the  pledgee,  the  action  may  still  continue 
in  his  name  as  trustee  for  the  pledgor.*  In  such  action  the 
plaintiff  has  been  held  to  be  entitled  to  recover  judgment  for 
the  full  amount  due  on  the  Hote,  the  amount  due  him  being 
ordered  paid  to  him,  and  the  balance  paid  into  court  subject 
to  the  determination  of  the  maker's  alleged  right  of  set-off 
as  against  the  pledgor.^       ' 

Even  where  action  has  been  already  brought  on  the  origi- 
nal note  secured,  judgment  obtained  in  such  action,  but  not 
satisfied,  is  no  bar  to  a  suit  on  the  collateral.®  On  the  other 
hand,  the  holding  of  collateral  is  no  defense  in  an  action 
upon  the  original  debt.'  The  pledgee  of  a  bill  or  note  has 
a  special  property  in  it  which  will  enable  him  to  maintain 
suit  against  an  attorney  for  embezzling  or  misappropriating 
money  collected  on  it.^°  So,  the  pledgor  may  bring  an  action 
upon  the  note  pledged,  and  recover  upon  it  in  his  own  name, 
if  before  the  trial  he  has  paid  off  the  debt  secured  and  re- 

» Pickens  v.  Yarborough,  26  Ala.  417  (1855) ;  McCrary  v.  King,  27  Ga.  26 
(1859). 

'Lobdell  V,  Merchants',  Ac,  Bank,  33  Mich.  408  (1876). 

» Whittaker  v.  Charleston  Gas  Co.,  16  W.  Va.  717  (1880). 

*Nel8on  t;.  V^ellington,  5  Bosw.  178  (1859) ;   Smith  v.  Hale,  5  Bosw.  819 
(1859) ;  Marine  Bank  v.  Vail,  6  Bosw.  421  (1860). 

*Curtis  V.  Mohr,  18  Wis.  645  (1864). 

•Houser  v,  Houser,  43  Ga.  415  (1871). 

'Nantucket,  &c.,  Bank  v,  Stebbins,  6  Duer  341  (1857). 

"Fisher  v.  Fisher,  98  Mass.  308  (1867) ;  McCuIlough  i;.  Hellman,  8  Or^on 
191  (1879). 

•Dugan  V.  Sprague,  2  Ind.  600  (1857). 

*•  White  V.  Piatt,  6  Denio  267  (1848). 
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ceived  the  note  again  into  his  own  possession.*  And  such 
action  ,by  the  pledgor,  it  has  been  held,  will  not  be  restrained 
on  application  of  the  defendant,  although  the  pledgee,  with 
full  notice  of  the  action,  has  begun  a  second  action  on  the 
same  instrument* 

§  797.  Amount  of  Recovery  by  Pledgee. — The  pledgee 
may,  as  a  general  rule,  recover  the  full  amount  of  the  col- 
lateral, although  in  excess  of  the  debt  secured  to  him,'  hold- 
ing the  balance  in  such  case  in  trust  for  the  pledgor.*  To 
the  extent  of  the  debt  due  him,  he  is  a  bona  fde  holder  for 
value  and  may  recover  as  such.*  But  in  Illinois  his  recov- 
ery, it  seems,  is  limited  to  the  amount  due  to  him.®  And 
this  is  true  also,  in  Louisiana,  in  an  action  against  pledgor 
and  maker.^  In  Wisconsin  he  may  recover  the  face  of  the 
collateral,  although  it  exceeds  the  debt  secured,  but  subject 
as  to  the  excess  to  defenses  available  against  the  pledgor.* 
In  Kansas  he  can  only  recover  the  amount  due  him,  the  bal- 
ance going  to  the  payee  or  pledgor.' 

An  accommodation  party  is  liable  to  one  who  holds  the 
paper  in  pledge,^®  to  the  extent  of  the  debt  secured  by  it." 
But  he  is  only  liable,  it  has  been  held,  to  a  holder  making 
advances  on  it  for  the  amount  actually  advanced  ;^^  or  to  a 
pledgee  for  amounts  subsequently  paid  or  liabilities  subse- 
quently incurred.^    The  correct  rule  seems  to  be  that  an  ac- 

*  Fisher  v.  Bradford,  7  Me.  28  (1830). 

•Marsh  v.  Newell,  1  Taunt.  109. 

»2  Parsons  443;  Bank  of  Charleston  v.  Chambers,  11  Rich.  657  (1858). 

*Tarbell  v.  Sturtevant,  26  Vt.  513  (1854). 

•Stoddard  v.  Kimball,  6  Cush.  469  (1850);  Exchange  Bank  v.  Butner,  60 
Ga.  654  (1878) ;  Grant  v.  Kidwell,  30  Mo.  455  (1860) ;  Curtis  v.  Mohr,  18  Wis. 
645  (1864). 

•Steere  v.  Benson,  2  Bradw.  660  (1878). 
» Citizens'  Bank  v.  Payne,  18  La.  An.  222  (1866). 
•Union  Nat.  Bank  v.  Roberts,  45  Wis.  373  (1878). 
•McCrum  v,  Corby,  11  Kans.  464  (1873) ;  G.  S.  c.  114  {  14. 
"Matthews  v.  Rutherford,  7  La.  An.  225  (1852). 
"Fisher  v.  Fisher,  98  Mass.  303  (1867). 
"Wiffen  V.  Roberts,  1  Esp.  261. 

"As  distinguished  from  existing  debts  secured.  Atlas  Bank  v,  Doyle,  9  R.  I. 
76(1868);   Buchanan  «.  International  Bank,  78  111.500  (1875);   Gordon  «. 
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commodatioQ  note  may  be  pledged  by  the  payee,  if  it  is  not 
thereby  fraudulently  diverted  from  the  special  purpose  for 
which  it  was  made.^  If  it  has  been  so  diverted,  the  pledgee 
may  still  recover  upon  it,  but  can  only  recover  the  amount 
due  and  secured  to  him.*  And  the  party  defrauded  may  redeem 
the  paper  by  paying  to  the  pledgee  the  amount  due  to  him.'* 

§  798.  Pledge  taking  Effect  after  Maturity. — One  who  was 
originally  a  maker  for  value,  and  who,  knowing  that  the 
payee  had  deposited  the  note  as  security  for  future  discounts, 
afterward  gives  him  a  second  accommodation  note  with 
the  understanding  that  he  was  only  to  pay  it  in  case  the 
payee  took  care  of  the  first  note,  is  still  liable  on  the  first 
note  to  the  bank  which  discounts  it  in  good  faith  afler  matur- 
ity, although  he  has  been  obliged  to  pay  the  second  note.* 
So,  a  pledgee  who  receives  a  note  as  collateral  for  a  special 
loan  may  hold  it  after  payment  of  the  loan  as  subject  to  the 
general  banker's  lien  for  the  balance  of  account  due.*  So, 
a  banker  holding  collateral  for  a  general  account,  on  which 
nothing  was  due  at  the  maturity  of  the  collateral,  is  restored 
to  his  lien  for  a  subsequent  balance  of  account,  although  the 
pledgor  had  then  become  insolvent.* 

§  799.  Pledgee  not  Subject  to  Equities. — We  have  already 
seen  that  a  pledgee  is  a  holder  for  value  and  takes  as  a  bona 
fide  holder  clear  of  equities  available  against  the  payee.^  In 
California  one  who  takes  collateral  for  his  debt  loses  his 
right  to  proceed   by  attachment,  and   becomes  thereby  a 

Boppe,  55  N.  Y.  665  (1874) ;  Williams  v.  Smith,  2  Hill  301  (1841) ;  Piatt  v, 
Beebe,  57  N.  Y.  389  (1874).  But  see  chapter  on  Sufficiency  of  Considbra- 
TiON,  il  461-465. 

^  Washington  Bank  v.  Krum,  15  Iowa  53  (1863).  So  he  may  use  it  in  pay- 
ment of  an  antecedent  debt,  Seneca  Co.  Bank  v,  Nea88/3  N.  Y.  442  (1850). 

*Chicopee  Bank  v.  Chapin,  8  Mete.  40  (1844). 

*  Baldwin  v.  Ely,  9  How.  580  (1850). 

*Spering's  Appeal,  10  Penna.  St.  235  (1849). 

^In  re  European  Bank,  L.  R.  8  Ch.  Ap.  41  (1872). 

•Atwood  «.  Crowdie,  1  Stark.  383. 

*1  Daniel  771.  And  see  H  461-465,  supra.  If,  however,  the  pledge  is 
made  without  delivery  or  indorsement,  although  it  may  be  good  as  against 
the  pledgor,  it  will  be  subject  to  defenses  arising  before  notice  of  the  assign- 
ment to  the  pledgee,  Planters'  Ins.  Co.  v.  Tunstall,  72  Ala.  142  (1882). 
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holder  for  new  and  valuable  consideratioD,  and  as  such  is, 
of  course,  a  bona  fide  holder.^  In  Georgia  a  pledgee  is 
declared  by  statute  to  be  a  bona  fide  holder  and  entitled  to 
the  privileges  of  such  holder,  except  as  against  the  true 
owner  who  has  been  fraudulently  deprived  of  the  paper.^ 
One  who  takes  as  collateral  takes  in  the  usual  course  of 
business ;'  although  the  contrary  is  held  in  some  States,  if 
the  collateral  is  taken  for  an  existing  debt/  And  in  New 
Hampshire  he  is  subject  to  defenses  which  are  available 
against  his  pledgor.*  If,  indeed,  the  indorsee  is  a  mere  agent 
without  an  interest,  as  in  the  case  of  a  naked  authority  to 
collect  a  note  for  his  indorser  and  apply  the  proceeds  to  his 
debt,  he  takes  it  subject  to  equities.* 

§  800.  Accommodation — ^Fraud. — An  accommodation  ac- 
ceptor is  liable  to  a  bona  fide  pledgee,  it  has  been  held,  even 
though  the  pledge  was  given  after  maturity  and  after  pay- 
ment by  the  drawer  to  the  pledgor,  the  bill  not  having  been 
surrendered  or  canceled."^  If,  on  the  other  hand,  after  pay- 
ing the  pledgee,  such  acceptor  is  obliged  to  pay  the  bill  a 
second  time  to  a  bona  fide  purchaser  from  the  pledgee,  he 
may  recover  the  original  payment  made  by  him.*  That  the 
•defendant  is  an  accommodation  maker,  is,  in  general,  no 
defense  even  against  a  holder  who  takes  the  note  as  security 
for  an  existing  debt."  But  it  is  a  good  defense  against  him 
after  his  debt  is  paid,  as  well  as  against  on^  who  purchases 
from  the  payee  the  judgment  recovered  by  the  pledgee.^'* 
And  failure  of  consideration  has  been  held  to  be  a  good 

»Naglee  v.  Lyman,  14  Cal.  451  (1859). 

*  Georgia  (Code  1882  i  2139).    AUhough  such  fraud  is  unknown  to  the 
pledgee. 

•Bridgeport  City  Bank  v,  Welch,  29  Conn.  475. 

*Vatterlein  v.  Howell,  5  Sneed  441  (1858). 

'Williams  v.  Little,  11  N.  H.  66;  Bice  v.  Raitt,  17  lb.  116  (1845). 

^E.  g.  a  bank  note  stolen  from  the  true  owner,  Solomons  v.  Bank  of  Eng- 
land, 13  East  135  n. 

^Bosanquet  v,  Dudman,  1  Stark.  1. 
"Bleaden  v.  Charles,  7  Bing.  246. 

•Inglis  V.  Kennedy,  6  Abb.  Pr.  32  (1858) ;  Louisiana  Bank  v.  Gaiennie,  21 
La.  An.  555  (1869). 

"Blydeuburgh  v.  Thayer,  3  Keyes  293  (1867). 
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defense,  in  New  Hampshire,  against  one  who  holds  a  note 
merely  as  collateral.* 

If  the  owner  has  been  deprived  of  the  instrument  hj 
fraud,  one  who  takes  it  in  good  faith  as  collateral  may  hold 
it  until  his  debt  is  paid."  So,  a  maker  cannot  in  equity 
obtain  the  cancellation  of  a  note,  for  fraud  of  the  payee, 
against  such  holder.'  But  in  some  States  a  fraudulent  diver- 
sion of  the  paper  may  be  set  up  in  defense  against  one  who 
takes  it  as  security  for  an  existing  debt*  And  such  defense^ 
is  admissible  generally  after  payment  to  the  pledgee  of  the 
debt  secured.* 

§  801.  Transfer  by  Pledgee. — ^At  common  law  chattels- 
pledged  for  a  debt  maturing  at  a  day  certain,  may,  on 
default,  be  sold  by  the  pledgee.*  And  this  power  to  sell 
extended  to  stocks  and  annuities.^  But  it  has  been  held  that 
stock  transferred  to  secure  a  note,  which  was  payable  imme- 
diately without  demand,  although  accompanied  by  an  express- 
power  of  sale  without  notice,  cannot  be  sold  by  the  pledgee 
without  a  previous  demand  of  the  debt.*  Kailroad  and  other 
coupon  bonds,  being  in  their  nature  marketable  securities  at 
established  values,  have  been  distinguished  in  this  respect 
from  commercial  paper  and  may  be  sold  by  the  pledgee  on 
notice,'  and  after  demand  of  payment.*®  This  rule  applies- 
also  to  coupon  bonds  issued  by  a  county ^^  or  municipality.. 

» Fletcher  t;.  Chase,  16  N.  H.  38  (1844). 

•Bealle  v.  Southern  Bank,  67  Ga.  274  (1876.) 

•Bond  V.  Wiltse,  12  Wis.  683  (1860). 

*Duncan  v.  Gosche.  21  How.  Pr.  344  (1861).  So,  too,  payment  made  to 
the  assignor  after  assignment  and  before  notice  of  assignment,  Vatterlein  v, 
Howell,  5  Sneed  441  (1858). 

*Easter  t;.  Minard,  26  111.  494  (1861). 

•Byles  177;  Tucker  v,  Wilson,  1  P.  Wms.  261;  8.  C.  1  Bro.  P.  0.  404; 
Pigott  V.  Cubley,  15  C.  B.  (n.  s.)  701 ;  Martin  v.  Reed,  81  L.  J.  C.  P.  126. 

'Tucker  v.  Wilson,  supra;  Lockwood  v.  Ewer,  2  Atk.  808. 

"Wilson  V.  Little.  2  N.  Y.  443  (1849). 

•Brown  v.  Ward,  3  Duer  660  (1854).  But  see,  contra,  as  to  railroad  bonds^ 
Joliet  Iron  Co.  v,  Scioto  Brick  Co.,  82  111.  548  (1876) ;  and  as  to  municipal 
corporation  orders,  Whittaker  v,  Charleston  Gas  Co.,  16  W.  Va.  717  (1880). 

^^Such  sale  being  obviously  contemplated  and  intended  by  the  pledgor^ 
Morris  Canal  v.  Lewis,  1  Beas.  322  (1858). 

"And  knowledge  of  the  sale  is  equivalent  to  notice,  Alexandria,  dtc.  Bail- 
road  V.  Burke,  22  Gratt.  254  (1872). 


SALB  BY  PLEDGEE.  459 

And  the  pledgee  may  sell  a  negotiable  bond  held  by  him  as 
collateral,  although  the  pledgor  has  become  bankrupt.^ 

But  a  pledge  of  commercial  paper  does  not,  in  general, 
carry  the  power  to  sell  or  dispose  of  it.*  Even  on  the  matur- 
ity of  the  debt  secured  the  pledgee  cannot  sell  such  collat- 
eral, but  must  wait  until  it  matures  and  collect  it.'  After 
maturity  of  the  collateral,  however,  it  has  been  held  that  he 
may  sell  it  at  public  sale  and  on  public  notice.^  But  in  a 
recent  case  in  Pennsylvania,  one  who  held  an  oil  receipt  as 
collateral  for  a  note  and  sold  it  before  the  maturity  of  the 
note,  was  held  to  be  liable  to  the  owner  in  an  action  of 
trover.* 

If  the  pledgee  of  a  note  sells  it  unlawfully,  the  purchaser 
may  nevertheless  recover  against  prior  parties.*  And  even 
if  the  purchaser  knew  that  the  note  was  held  as  collateral, 
and  purchased  it  for  an  inadequate  consideration  before  its 
maturity,  he  can  hold  it  against  the  pledgor,  if  the  sale  was 
made  by  his  authority.^  After  demand  of  the  debt  secured, 
the  pledgee  may  sell  the  collateral.*  It  has  been  held,  how- 
ever, that  if  the  collateral  note  matures  long  after  the  debt 
secured  by  it,  it  may  be  sold  at  once  on  default  in  such  pay- 
ment on  due  notice  to  the  pledgor.' 

§  802.  Sale  by  Pledgee — ^Notice,  &c. — Notice  of  sale  must 
in  general  be  given  to  the  pledgor,  even  where  there  is  an 
express  power  of  sale ;  ^®  much  more  in  the  absence  of  such 

*  Jerome  v.  McCarter,  4  Otto  734  (1876). 

*Byle8  177;  Story  on  Prom,  Notes  J  284  noteS;  1  Daniel  787;  2  Edwarda 
i  666  n.  Especially  if  sold  before  maturity  and  without  notice  to  the  owner 
and  paid  when  due,  Wheeler  v.  Newbould,  16  N.  Y.  392  (1867).  In  the  words 
of  Brown,  J.,  in  this  case,  p.  397,  "A  creditor  holding  such  property  in  trust 
for  the  use  of  his  debtor  and  offering  it  for  sale  in  satisfaction  of  his  debt, 
can  hardly  fail  to  sacrifice  it." 

•Brown  v.  Ward,  3  Duer  660  (1854). 

*Potter  V.  Thompson,  10  R.  I.  (1871). 

•Berg  V.  Foster,  20  C.  L.  J.  94;  Penna.  St.  1884. 

•Gardner  v,  Gager,  1  Allen  502  (1861). 

'Brightman  v.  Reeves,  21  Tex.  70  (1858). 

•Paine  v.  Furnas,  117  Mass.  290  (1875);  but  not  until  demand  and  a  re- 
fusal of  payment  of  the  original  debt,  Lewis  v.  Varnum,  12  Abb.  Pr.  305  (1861). 

•Richards  v,  Davis,  7  Am.  Law  Reg.  483  (1859). 

"Goldsmidt  v.  First  Methodist  Church,  25  Minn.  202  (1878). 
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express  power.*  Without  such  notice  the  sale  has  been  held 
to  be  void,  and  the  collateral  note  still  subject  to  attachment 
as  property  of  the  pledgor.*  It  has  been  held  in  New  York, 
however,  that  objections  to  a  sale  by  the  pledgee  on  account 
of  want  of  notice  or  of  demand  of  the  original  debt,  if  they 
constitute  a  sufficient  defense,  must  be  specially  averred  in 
the  pleading.* 

The  pledgee  of  a  note  cannot  sell  it  for  less  than  its  value, 
knowing  it  to  be  the  purchaser's  intention  to  relieve  his  real 
estate  from  a  mortgage  by  canceling  such  note  and  the  mort- 
gage securing  it.*  If  the  holder  of  a  note,  which  is  secured 
by  collaterals,  transfers  it,  he  may,  of  course,  transfer  the 
collateral  with  it,  and  should  in  general  do  so.*  And  even 
where  a  pledge  of  notes  is  made  with  authority  to  collect  or 
settle  them,  or  return  them  without  suit  to  the  owner  within 
two  months,  a  purchaser  from  the  pledgee  long  after  matur- 
ity may  recover  upon  them.*  And  although  the  pledge  is 
made  for  the  express  purpose  of  a  sale  and  payment  out  of 
the  proceeds,  the  pledgee  may  sue  upon  it  for  his  debt.''  So, 
if  the  pledgee  of  a  note  pledges  it  again  for  a  new  and  valid 
consideration  to  a  bona  fide  holder,  such  holder  will  take  it 
clear  of  equities  arising  out  of  a  payment  to  the  original 
payee  and  pledgor.*  And  the  pledgee  may  even,  it  has  been 
held,  purchase  the  collateral  note  himself  at  public  sale  and 
sue  upon  it.'  In  general  a  bona  fide  purchaser  from  the 
pledgee  may  recover  upon  a  collateral  note  purchased.***    And 

"Davis  v.  Funk,  39  Penna.  St.  343  (1861). 

•Evans  v.  Darlington,  5  Blackf.  320  (1840). 

•Hatch  V.  Brewster,  63  Barb.  276  (1869). 

♦Fletcher  v.  Dickinson,  7  Allen  23  (1863). 

•Goss  «.  Emerson,  23  N.  H.  38  (1857). 

•Foster  «.  Purdy,  6  Mete.  442  (1843). 

» Proctor  r.Whitcomb,  137  Mass.  303  (1884). 

•Fenby  v.  Pritchard,  2  Sandf.  161. 

•Bowman  v.  Wood,  15  Mass.  634  (1819). 

"Ayer  v.  Tilden,  15  Gray  178  (1860) ;  Bancroft  v.  McKnight,  11  Rich.  668 
(1868).  Even  where  the  secured  and  collateral  notes  were  transferred  sepa- 
rately, the  latter  being  first  transferred  to  the  plaintiff,  Ware  v.  Bussell,  57 
Ala.  43  (1876). 
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the  pledgor  cannot  recover  a  payment  made  to  such  a  holder, 
although  after  renewal  of  the  original  note.^ 

§  803.  Equity  Powera — Effect  of  Sale. — Where  the  maker 
of  the  collateral  note  is  a  non-resident  having  no  property 
within  the  State,  it  has  been  held  that  a  court  of  equity  will 
order  a  sale  of  the  note  after  demand  of  the  original  debt 
and  on  due  notice.^  But  this  power  has  been  denied  in  a 
later  case  in  West  Virginia,  unless  an  express  power  to  sell 
has  been  conferred  by  the  pledgor.^ 

Where  the  pledgee  transfers  a  note  held  as  collateral,  the 
transfer  is  said  to  be  a  payment  of  the  debt  irrespective  of 
the  value  of  the  collateral,*  the  holder  by  such  act  electing 
to  take  the  collateral  as  an  absolute  payment.'^ 

On  the  other  hand,  the  pledgor  may  transfer  the  note, 
although  then  out  of  his  possession,  and  his  indorsee  may 
recover,  if  the  note  returns  to  his  possession  before  trial  dis- 
charged from  the  lien.*  And  the  pledgor  may  sell  his  equity 
of  redemption  J  subject  to  the  lien  of  the  pledge.* 

§  804.  Surrender  by  Pledgee — ^Diligence. — Under  an  ex- 
press power  of  sale  the  pledgee  cannot  compromise  a  note 
and  surrender  it  to  the  maker  on  payment  of  his  debt.* 
And  such  action  will  render  him  liable  to  the  pledgor  for 
the  face  of  the  note,  so  far  as  it  exceeds  the  debt  paid.^°  So, 
the  pledgee  cannot  lawfully  extend  the  time  for  payment  of 
a  collateral  note." 

He  is  bound  to  use  ordinary  diligence  in  collecting  the 

"Yates  r.  Valentine,  71  III.  643  (1874). 

*Donohoe  v.  Gamble,  88  Cal.  840  (1869). 

•Whittaker  v.  Charleston  Gas  Co.,  16  W.  Va.  717  (1880). 

*Cooke  V,  Chaney,  14  Ala.  65  (1848). 

*Hawk8  V.  Hinchcliff,  17  Barb.  492  (1864). 

•Fisher  v.  Bradford,  7  Me.  28  (1830). 

'Dupre  17.  Fall,  10  Cal.  430  (1858). 

■Nelson  v.  Edwards,  40  Barb.  279  (1863). 

•Union  Trust  Co.  t;.  Rijfdon,  93  111.  458  (1879). 

"Garlick  t;.  James,  12  Johns.  146  (1815) ;  Depuy  v.  Clark,  12  Ind.  427  (1869) ; 
Wood  v.  Matthews,  73  Mo.  477  (1881). 

"  Key  V.  Fielding,  32  Ark.  56  (1877). 
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collateral.*  He  is  liable  for  any  laches  whereby  an  indorser 
is  discharged.*  So,  too,  for  refusal  to  bring  suit  upon  the 
collateral  or  to  surrender  it,  on  notice  of  the  maker's  embar- 
rassed condition.'  What  is  laches  in  such  case  is  a  question 
of  law,  it  is  said,  to  be  determined  by  the  facts  and  circum- 
stances of  the  case.*  And  his  duty  may  be  affected  by  a 
special  agreement  to  do  nothing  but  hold  the  note  during  the 
pledgor's  absence."  But  merely  retaining  the  collateral  note, 
which  was  not  collected  at  maturity,  is  no  negligence  which 
will  bar  his  action  against  the  debtor  on  the  original  note.* 

On  the  other  hand,  failure  to  make  due  presentment  for 
payment  is  a  negligence  which  discharges  the  indorser  and 
the  original  debt.^  The  pledgee  should  make  demand  when 
due  and  give  notice  of  dishonor.*  But  this  notice  may  be 
given  by  the  pledgor.'  If  a  collateral  draft  is  not  presented 
for  payment  at  maturity,  and  the  drawee  subsequently 
becomes  insolvent,  the  drawer  will  be  thereby  discharged.*^ 
And  if  the  pledgee  negligently  omits  to  do  some  act  agreed 
on,  or  surrenders  or  releases  the  collateral,  he  will  thereby 
discharge  one  who  is  surety  for  the  pledgor;  but  mere  delay 
will  not  amount  to  such  negligence." 

*  Pickens  v.  Yarborough.  26  Ala.  417  (1855) ;  Powell  v.  Henry,  27  Ala.  612 
(1855) ;  Roberts  v.  Thompson,  14  Ohio  St.  1  (1862) ;  Colquitt  v.  Stultz,  65  Ga. 
305  (1880).    But  see,  contra,  Coulter  v.  Wyly,  34  Ga.  239  (1866). 

'Kussell  V.  Hester,  10  Ala.  635  (1846). 

•Bonta  V.  Curry,  3  Bush  678  (1868) ;  Slevin' v.  Morrow,  4  Ind.  425  (1853). 

*  Wake  man  v.  Gowdy,  10  Bosw.  208  (1863).  In  this  case  delay  for  three 
months  after  intimation  of  defense  and  without  notice  to  the  pledgee  and 
until  the  maker  had  become  insolvent  was  held  to  be  negligence. 

*Lee  V.  Baldwin,  10  Ga.  208  (1851). 

•Marschuetz  v.  Wright,  60  Wis.  175  (1880). 

'Byles  292 ;  1  Daniel  776;  Peacock  v.  Pursell,  14  C.  B.  (n.  b.)  728. 

*  Jennison  v.  Parker,  7  Mich.  355  (1859). 

>2  Edwards  i  839;  Htory  on  Bills  }  303;  Cowperthwaite  v.  Sheffield,  1 
Sandf.  447  (1848). 

»®Betterton  v.  Roope,  3  B.  J.  Lea  216  (1879). 

"Cherry  v.  Miller,  7  B.  J.  Lea  305  (1881). 
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m.   DONATIO   CAUSA   MOBTIS. 

506.  General  Principles. 

S06.  Requisites  of  Valid  Donatio  Oausa  Mortis. 

807.  Delivery— What  Sufficient. 

808.  Constructive. 

809.  What  may  be  given  Catisa  Mortis. 

810.  Donor^s  Own  Note— Check. 

§  805.  General  Principles. — Gifts  cavsa  mortis  are  recog- 
nized both  in  the  United  States  and  in  Great  Britain.  In 
the  latter  country  they  were  not  abolished  by  the  Statute  of 
Wills  (1  Viet.  c.  26).^  Prior  to  this  statute  an  indorsement 
without  delivery  might  be  proved  as  a  testamentary  act.* 
For  obvious  reasons,  however,  gifts  of  this  character  are  not 
favored,  and  are  therefore  strictly  construed  by  the  courts.^ 
A  donatio  causa  mortis  may  be  in  trust  or  subject  to  condi- 
tions.* 

In  some  respects  it  resembles  a  legacy.  Like  a  legacy,  it 
is  revocable  during  the  donor's  life.*  In  like  manner,  it  is 
subject  to  the  donor's  debts  and  of  no  avail  against  his  cred- 
itors.* And  in  England  it  is  by  statute  liable  to  legacy 
duty.''  And  such  a  gift  may  be  made  by  a  wife  to  her  hus- 
band.* On  the  other  hand,  unlike  a  legacy,  it  requires  no 
probate,  nor  any  assent  on  the  executor's  part.® 

§  806.  Requisites  of  Valid  Donatio  Oausa  Mortis. — A  dona- 
tio causa  mortis  must  be  made  in  expectation  of  impending 
death ;  it  must  be  accompanied  by  delivery  actual  or  symbol- 

'Byles  179;  Moore  v.  Darton,  4  De  G.  <&  Smale  519.  And  on  the  general 
subject  of  donatio  causa  mortis^  see  2  454,  supra. 

*Chitty  260;  Chaworth  v.  Beach,  4  Ves.  585. 

'See  remarks  of  Lord  Eldon  in  Duffield  v.  Elwes,  1  Bligh  N.  B.  633 ;  S.  C, 
7  Taunt.  221. 

♦Byles  179 ;  Blount  v.  Burrow,  4  Bro.  C.  C.  72 ;  Hills  v.  Hills,  10  L.  J.  Exch. 
440;  S.  C,  8  M.  &  W.  401. 

•Byles  179;  Drury  v.  Smith.  1  P.  Wms.  404. 

'Byles  179;  1  Daniel  83 ;  House  v.  Grant,  4  Lans.  296  (1871). 

'8  and  9  Vict.  c.  76. 

•Byles  179;  Caldwell  v.  Benfrew,  33  Vt.  214  (1860).  So,  a  donatio  causa 
mortis  by  husband  to  wife,  Turpin  v.  Thompson,  2  Mete.  420  (1859) ;  Bolls  ir. 
Pearce,  L.  B.  5  Ch.  Div.  730  (1877). 

•Byles  179;  Thompson  v.  Hodgson,  2  Stra.  777. 
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ical ;  and  it  must  take  effect,  if  at  all,  on  the  donor's  death.' 
A  general  or  remote  expectation  of  death  is  not  sufficient^ 
e.  g,  a  gift  of  notes  by  a  soldier  on  going  to  the  war,  in  which 
he  perished  some  months  afterward  ;^  or  by  a  sailor  setting 
out  on  a  voyage,  with  the  words  "  to  keep  if  I  never  return."* 
So,  an  imperfect  assignment  (not  under  seal)  indorsed  on,  and 
delivered  with,  a  sealed  bond  payable  to  the  donor,  without 
clear  evidence  of  contemplation  of  death  on  the  donor's  part, 
is  not  a  sufficient  gift.*  On  the  other  hand,  the  destruction 
of  the  donee's  note  held  by  the  donor  about  three  weeks 
before  her  death,  the  donor  saying  that  "if  she  died,  she 
wished,"  <6;c.,  is  a  sufficient  gift  of  the  note.* 

The  death  of  the  donor  being  an  essential  element  of  such 
gift,  the  donor's  recovery,  of  course,  defeats  the  gift.'  And 
the  gift  is  revocable,  and  may  therefore  be  revoked  at  any 
time  before  the  donor's  death  and  displaced  by  a  later  gift  of 
the  same  character.^ 

§  807.  Delivery — What  Sufficient. — Delivery,  or  some  act 
equivalent  to  delivery,  either  to  the  payee  himself  or  to  some 
person  for  him,  is  necessary  to  the  validity  of  such  a  gift.* 
And  the  intention  to  deliver  must  be  clear.®  It  may,  how- 
ever, be  made  to  one  person  for  another  or  for  several  others.*^ 
And  the  intended  donee  may  afterward  recover  it  from  such 
depositary."    Or  a  note  may  be  given  to  one  to  be  collected 

^Grymes  v.  Hone.  49  N.  Y.  17  (1872).  So,  Sessions  v.  Mosely,  4  Cuah.  87 
(1849),  as  to  apprehension  of  death. 

*Gourley  v.  Linsenbigler,  51  Penna.  St.  345  (1865) ;  Irish  v.  Nutting,  47 
Barb.  870  (1867). 

•Brickhouse  v.  Brickhouse,  11  Ired.  404  (1850). 

*Edward8  v.  Jones,  1  My.  &  Cr.  226. 

*Darland  v.  Taylor,  52  Iowa  503  (1879);  Gardner  v.  Gardner,  22  Wend. 

526  (1839). 

•Staniland  v,  Willott,  3  MacK  &  G.  664. 

'Parker  v.  Marston,  27  Me.  196  (1847). 

•1  Daniel  336;  Ward  v  Turner,  2  Ves.  Sr.  431;  Jones  v.  Deyer,  16  Ala. 
221  (1849) ;  McKenzie  v.  Downing,  25  Ga.  669  (1858).  A  written  promise  or 
memorandunn,  referring  to  intended  gift  of  money  will  not  suffice,  McGrath 
v.  Reynolds,  116  Ma«8.  566  (1875). 

•Dunne  v.  Boyd,  Ir.  B.  8  Eq.  609. 

"Borneman  v.  Sidlinger,  15  Me.  429  (1839). 

"Coutant  V,  Schuyler,  1  Paige  316  (1829) ;  Wells  v.  Tucker,  8  Binney  866 

(1811). 
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for  himself  and  another.^  And  the  delivery  to  the  intended 
donee  by  the  intermediate  holder  may  be  made  after  the 
giver's  death."  Such  a  gift  may  even  be  handed  back  to  the 
donor  to  keep  or  to  collect  for  the  donee.* 

§  808.  Oonstmctiye  Delivery. — It  has  been  held  that  a 
dying  wife's  words  to  her  husband,  "You  may  have  the 
money,"  will  carry  a  note  belonging  to  her,  then  accessible 
in  a  bureau  drawer  in  the  house,  but  not  a  note  out  of  her 
possession  in  the  hands  of  a  pledgee.^  On  the  other  hand, 
a  note  belonging  to  the  donor,  in  the  hands  of  a  trustee,  may 
pass  without  actual  delivery  by  a  direction  to  the  trustee  to 
hold  it  for  the  donee.^  So,  a  bond  in  suit  and  in  the  hands 
of  the  donor's  attorney,  by  a  delivery  of  the  attorney's 
receipt  for  it.* 

So,  the  surrender  to  the  donee  of  his  own  obligation,  with 
intention  of  releasing  him  if  the  donor  should  not  recover, 
is  a  suflScient  delivery.''  So,  the  destruction  of  the  donee's 
note,  saying  "if  she  died,  she  did  not  want  the  donee  to 
pay,"  although  this  was  done  several  weeks  before  her  death,* 
or  even  several  months  before.'  And  where  a  bond  was  in 
the  hands  of  a  borrower  and  the  donor  made  a  verbal  gift  of 
it,  with  a  promise  to  give  the  donee  the  borrower's  receipt, 
it  was  held  to  be  sufficient  evidence  of  delivery  for  the  jury 
to  consider.^® 

But  if  A.  leaves  among  her  papers,  at  her  death,  a  note 
which  was  made  payable  to  her,  "  if  she  called  for  it  before 
she  deceased,  and  if  not,  to  be  paid  to  B.,"  this  is  not  a  dona- 
tio  causa  mortis  by  A.  to  B.,  although  B.  may  claim  the  note 

^Brunson  v.  Branson,  Meigs  630  (1838). 

'Sessions  v.  Moseley,  4  Gush.  87  (1849). 

*Grover  v,  Grover,  24  Pick.  261  (1837).  And  the  donee  may  afterward  sue 
upon  it  in  the  name  of  the  donor's  administrator,  lb. 

*Stevens  v.  Stevens,  2  Hun  470  (1874). 

'Southerland  v,  Southerland,  5  Bush  591  (1869). 

*£lam  v.  Keen,  4  Leigh  383  (1833). 

^Hurst  V,  Beach,  5  Madd.  351 ;  Lee  v.  Boak,  11  Gratt.  182  (1854). 

•Darland  v.  Taylor,  52  Iowa  503  (1879). 

•Gardner  v.  Gardner,  22  Wend.  526  (1839). 

"Hunt  v.  Hunt,  119  Mass.  474  (1876). 

▼OL.  n.  2e 
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from  A.'s  administrator.^  And  under  the  rule  which  re- 
quires delivery  of  such  gifts,  manual  delivery  of  a  stock  cer- 
tificate has  been  held  to  be  insufficient  for  a  gift  of  the  shares 
of  stock  represented.* 

§  809.  What  may  be  given  Oausa  Mortis. — It  has  often 
been  questioned  whether  money  deposited  in  a  bank  can  pass 
as  a  do7iatio  cavsa  mortis  by  delivery  of  the  bank  book. 
This  question  has  been  decided  by  respectable  authorities  in 
the  negative,*  and  by  others,  as  respectable,  in  the  affirma- 
tive.* If  the  donee  actually  takes  the  bank  book  after  the 
donor's  death,  under  the  donor's  dying  direction  to  take  the 
book,  settle  her  debts  and  divide  the  balance  among  her  chil- 
dren, it  will  not  be  a  valid  gift  causa  mortis!'  But  a  gift  of 
money  to  deposit  in  the  donor's  name,  with  direction  to  keep 
the  book  and  the  money,  if  not  called  for,  has  been  held  to 
be  a  valid  gift  inter  vivos.^ 

Negotiable  instruments  are  generally  treated  as  money 
and  regarded  as  fit  subjects  of  gift  causa  mortis?  This  ap- 
plies to  bank  notes  and  to  bills  and  notes  either  specially 
indorsed  or  payable  to  bearer.*  But  the  indorsement  by  the 
donor  for  the  purpose  of  such  gift  will  not  render  his  estate 
liable.*    And  it  was  formerly  thought  that  a  note  payable  to 

^Blanchard  v.  Sheldon,  43  Vt.  512  (1871). 

*  Pennington  v.  Gittings,  2  Gill  &  J.  208  (1830) ;  Moore  v.  Moore,  L.  B.  18 
Eq.  474  (1874). 

•McGonnell  v,  Murray,  Ir.  B.  8  Eq.  460;  Fiero  v,  Fiero,  5  Thomps.  &  C. 
151  (1874) ;  Murray  v.  Cannon,  41  Md,  466  (1874). 

^Tillinghast  v.  Wheaton,  8  R.  1. 536  (1867).  So,  where  it  was  accomph'shed 
by  a  written  order  for  the  money,  Sheedy  v,  Boach,  124  Mass.  472  (1878). 

^Case  V.  Dennison,  9  B.  I.  88  (1868). 

^Camp's  Appeal,  86  Conn.  88  (1869). 

^Byle8l78;  Bankin  v.  Weguelin,  27  Beav.809;  Veal  v.  Veal,  J6. 303.  And 
ft  gift  of  **  money  "  will  carry  a  note  in  the  house  belon^^ing  to  the  donor 
(no  money  being  found),  but  not  a  note  held  by  a  creditor  as  collateral, 
Stevens  v.  Stevens,  2  Hun  470  (1874). 

»Byle8l78;  ChittyS;  1  Daniel  28;  1  Edwards  {  457;  2  Parsons  92;  Drury 
V.  Smith,  1  P.  Wms.  405;  Lawson  v.  Lawson,  lb.  411 ;  Miller  v.  Miller,  8  P. 
Wms.  356;  Turpin  v.  Thompson,  2  Mete.  420  (Ky.  1859) ;  Weston  v.  H:ght, 
17  Me.  287  (1840) ;  House  v.  Grant,  4  Lans.  296  (1871).  But  delivery  o^  the 
note  is  necessary  to  make  the  gift  valid,  Jones  v,  Deyer,  16  Ala.  221  (1^  \9). 

*1  Daniel  28;  2  Parsons  56;  Weston  v.  Hight,  nvpra. 
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order  could  not  properly  be  tra/isferred  by  such  gift.*  It 
is  now,  however,  established  that  such  gift  will  pass  such 
instruments  as  well  as  those  payable  to  bearer.*  And  a  note 
payable  to  oi;der  may  be  given  caicsa  mortis  without  being 
indorsed.*  The  delivery  of  such  paper  without  indorsement 
passes  the  equitable  title,*  and  the  donee  may  bring  suit  upon 
it  in  the  name  of  the  donor's  personal  representatives.*  Or 
a  court  of  equity  may  treat  the  executor  as  a  trustee  for  the 
donee  and  require  him  to  indorse  it.* 

§  810.  Donor's  Own  Note — Gheck. — But  a  donor  cannot 
include  in  such  gift  his  own  I  O  U,^  or  promissory  note,'  for 
want  of  a  consideration  to  support  such  promise.  Nor  can 
he  bind  his  estate  by  his  note  for  charitable  purposes  indi- 
cated by  an  accompanying  writing;'  or  by  like  note  for  A., 
to  be  delivered  after  his  death,**^  or  left  in  a  sealed  envelope 
for  the  donee ;"  or  delivered  in  a  sealed  envelope,  the  donor 

"Chitty  8;  1  Daniel  28;  1  Wms.  Exr.  779. 

'1  Story  Eq.  2  607a;  1  Edwards  2  457;  1  Parsons  179;  Grover  v.  Grover, 
24  Pick,  261  (1837) ;  Coutant  v.  Schuyler,  1  Paige  315  (1829) ;  McConnell  v. 
McConnell,  11  Vt.  290  (1839) ;  Parker  v.  Mareton,  27  Me.  196  (1847) ;  Kenis- 
ton  V.  ScQva,  54  N.  H.  24  (1873) ;  Stevens  v,  Stevens,  2  Hun  470  (1874) ;  Turpin 
V,  Thompson,  2  Met.  420  (Ky.  1859). 

»Byle8l79;  2  Parsons  54;  Veal  r.  Veal,  27  Beav.  303 ;  Rankin  v.  Weguelin, 
76.  309;  Bates  r.  Kempton,  7  Gray  382  (1856) ;  Borneman  v.  Sidlinger,  15 
Me.  429  fl839).  And  such  transfer  carries  with  it  a  collateral  mortgage  as 
against  tne  donor's  administrator.  Brown  v.  Brown,  18  Conn.  409  (1847). 

♦Ashbrook  v.  Ryon,  2  Bush  228  (1867). 

'2  Parsons  54,  446;  1  Daniel  28. 

•1  Daniel  29;  Byles  178;  Duffield  v.  Elwes,  1  Bligh  N.  R.  409. 

'Byles  178;  Tale  v,  Hilbert,  2  Yes.  Jun.  Ill ;  4  Bro.  C.  C.  286. 

•1  Parsons  179;  2  Parsons  55;  1  Daniel  31;  Firik  v.  Cox,  18  Johns.  145 
(1820) ;  Copp  V,  Sawyer,  6  N.  H.  386  (1833);  Blanchard  v,  Williamson,  70 
111.  647  (1873) ;  Smith  v.  Smith,  3  Stew.  Eq.  564  (1879) ;  Voorhees  v.  Wood- 
hull,  4  Vroom  494;  Raymond  v.  Sellick,  10  Conn.  480  (1835);  Flint  v.  Pattee, 
33  N.  H.  520  (1866) ;  Holly  v.  Adams,  16  Vt.  206  (1846) ;  Parish  v.  Stone,  14 
Pick.  198  (1833);  Smith  v.  Kittridge,  21  Vt.  238  (1849);  Hall  v.  Howard, 
Rice  310  (S.  C.  1839);  De  Pouilly  Succession,  22  La.  An.  97  (1870).  So, 
Craig  V.  Craig,  2  Barb.  Ch.  76  (1848),  and  Harris  v.  Clark,  2  Barb.  94,  3  N.  Y. 
93  (1849),  overruling  Wright  v.  Wrieht,  1  Cow.  598  (1828).  But  while  not 
available  as  a  donatio  causa  mortUf  the  action  has  been  sustained  on  a  note 
thus  given  without  other  consideration  than  affection  for  the  payee  and 
gratitude  for  services  rendered  gratuitously,  Bowers  v.  Hurd,  10  Mass.  427 
(1813).    But  see,  contra,  Holliday  v,  Atkinson,  8  D.  <&  Ry.  163. 

•Phelps  V.  Pond,  23  N.  Y.  69  (1861). 

^•Hamor  v.  Moore,  8  Ohio  St.  239  (1858). 

"Gough  V.  FindoD,  7  Exch.  47. 
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saying  that  it  contained  "sonaething  which  would  provide  for  *' 
the  donee,  whom  he  expected  to  marry,  in  case  of  his  death.^ 

In  general,  the  same  rule  has  been  applied  to  the  donor's 
own  check  upon  a  deposit  in  bank,  his  death  revoking  the 
authority  of  the  bank  to  pay  such  order.*  Such  check  must 
be  cashed  or  presented  in  the  donor's  lifetime,^  but  may  be 
valid  as  a  gift  inter  vivoSy  although  not  cashed  until  after  the 
giver's  death.*  And  such  a  check,  given  to  buy  mourning 
goods,  has  been  sustained  as  a  donatio  catisa  mortis.^  And 
it  may  be  enforced  in  the  hands  of  a  bona  jide  holder,  who 
took  it  before  the  donor's  death,  but  did  not  present  it  until 
afterward.* 

The  donor's  promise  to  pay  the  donee's  note,  is  not  a  valid 
gift  caiLsa  mortis?  Neither  is  his  own  certificate  of  deposit 
in  favor  of  the  donee.*  But  a  certificate  of  deposit  payable 
to  the  doDor  may  be  so  given.®  So,  too,  a  bond  held  by 
him;^®  and  that,  indeed,  by  delivery  only  without  written 
assignment.^^     And  this  is  true  also  of  a  bond  and  mortgage.^* 

1  Warren  v.  Durfee,  126  Mass.  838  (1879).  But  a  similar  ^ft  was  upheld 
as  a  valid  note  inter  vivas  for  sufficient  consideration  (services)  proved,  in 
Dean  v.  Garruth,  108  Mass.  242  (1871). 

*Byle8  178;,  1  Daniel  82;  2  Parsons  66;  1  Wms.  Exrs.  779;  Curry  v. 
Powers,  70  N.  Y.  212  (1877) ;  Simmons  v.  Cincinnati  Sav.  Soc,  81  Ohio  St, 
457  (1877).  A  fortiori,  such  check  will  be  without  effect  if  not  delivered  to 
the  payee  before  the  donor's  death,  McKenzie  v.  Downing,  25  Ga.  669  (1858). 

*  Bouts  v.  Ellis,  17  Beav.  121,  4  DeG.  M.  <&  G.  249;  Beak  v.  Beak,  L.  B.  13 
Eq.  489;  Hewitt  v.  Kaye,  6  lb,  198  (1868);  Second  Nat.  Bank  v.  Williams, 
13  Mich.  282  (1868) ;  De  Pouilly  Succession,  22  La.  An.  97  (1870).    If  once 

?aid  by  the  bank  before  notice  of  the  drawer's  death,  it  becomes  irrevocable, 
ate  v,  Hilbert,  2  Ves.  Jr.  Ill ;  S.  C,  4  Bro.  C.  C.  280. 

« Burke  v.  Risley,  27  La.  An.  465  (1875).  And  see  Walter  v.  Ford,  74*  Mo. 
195  (1881). 

•Byles  178;  Lawson  v,  Lawson,  1  P.  Wms.  441. 

•Rolls  V,  Pearce.  L.  B.  5  Ch.  D.  730  (1877). 

^Randall  v.  Peckham,  11  R.  I.  600. 

•Bradley  v.  Hunt,  5  Gill  &  J.  54  (1832). 

•Amis  v.  Witt,  33  Beav.  619;  Moore  v.  Moore,  L.  R.  18  Eq.  474  (1874); 
Westerlo  v.  DeWitt,  36  N.  Y.  340  (1867) ;  Champney  v.  Blanchard,  39  lb.  Ill 
(1868). 

'•Byles  178;  Snellgrove  v.  Baily,  3  Atk.  214;  Gardner  v.  Parker,  3  Madd. 
184;  Wells  v.  Tucker,  3  Binney  366  (1811).  But  see,  oontra,  Overton  v. 
Sawyer,  7  Jones  6  (1859). 

"Waring  V,  Edmonds,  11  Md.  424  (1857). 

"Byles  178;  Duffield  v.  Elwes,  1  Bligh  N.  B.  497;  Hackney  v.  Vrooman^ 
62  Barb.  650  (1862). 
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• 
So,  a  note  payable  to  the  donor  may  be  given  catisa  mortis 

by  delivery  accompanied  with  the  assignment  of  a  collateral 

mortgage.*     In  like  manner,  a  policy  of  life  insurance  may 

be  the  subject  of  such  gift  by  delivery  or  assignment.' 

>  Chase  v.  Bedding,  13  Gray  418  (1859). 

*AmiB  V.  Witt,  83  Beav.  619;  Witt  v.  Amis,  1  B.  <&  a  110  (1861). 
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TKANSFEK  BY  LEGAL  PKOCESS, 


L  Attachment. 
IL  Execution. 


I.   ATTACHMENT. 


811.  What  Law  Goveras. 

812.  American  Statutes. 

813.  Commercial  Paper — Itself  Attached. 

814.  Promissory  Notes — Not  Attachable. 

815.  Bank  Notes— Bills— Checks. 

816.  Garnishment  of  Maker. 

817.  Debt  to  Defendant— Transfer. 

818.  Answer  of  Garnishee. 

810.  Transfer  before  Attachment. 

820.  Notice  of  Transfer— When  Required. 

821.  Vermont  Law. 

822.  Subsequent  Transfer  before  Maturity. 

§  811.  Attachment — What  Law  Gtoyems. — Attachment  of 
commercial  paper  often  gives  rise  to  questions  of  conflict 
of  local  laws.  In  general,  as  we  have  seen  in  an  early  chap- 
ter of  this  work,  the  place  of  contract  determines  the  nego- 
tiability of  the  instrument.  If  negotiable  where  it  is  made, 
its  being  non-negotiable  in  another  State  will  not  subject  it 
to  attachment  there,  as  against  a  bona  fde  holder  for  value.^ 
Thus,  if  a  note  is  made,  and  therefore  prima  fade  payable, 
in  Massachusetts,  it  will  not  be  subjected  to  attachment 
under  another  law  of  the  maker's  domicil.*  And,  on  the 
contrary,  if  made  and  payable  in  Vermont,  although  to 
a  citizen  of  Massachusetts,  it  will  be  governed  by  Ver- 
mont law  and  subject  in  that  State  to  attachment  in  the 
absence  of  the  required  notice  of  transfer.*  But  the  place 
of  delivery,  and  not  the  place  of  signing  the  note,  is  the  real 
place  of  contract  in  this  as  in  other  respects.^ 

*  Drake  on  Attachment  2  581. 
*Bay]ie8  v.  Trustees,  15  Vt.  626  (1843). 

» Worden  v.  Nourse,  36  Vt.  756  (1864) ;  Ohaae  v,  Haugbton,  16  Vt  594 

(1844). 

♦Ludlow  V.  Bingham.  4  Dall.  47  (1799). 
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Od  the  other  hand,  a  transfer  made  in  Massachusetts,  and 
good  there  without  notice  to  the  maker,  has  been  recognized 
as  valid  in  Connecticut  against  an  attachment  there,  although 
the  note  was  a  Connecticut  contract  and  the  laws  of  that 
State  required  such  notice  to  be  given.*  But  an  attachment, 
made  while  the  note  still  belonged  to  the  payee,  in  a  State 
where  the  note  was  made  and  payable,  and  which  had  the 
payee  then  within  its  jurisdiction,  is  valid  against  a  subse- 
quent transfer  in  another  State  to  a  bona  fide  purchaser  for 
value  before  its  maturity.*  And  payment,  made  by  the 
maker  under  the  judgment  of  a  foreign  State  rendered 
against  him  as  garnishee,  will  be  a  good  defense  against  a 
subsequent  holder  in  another  State  ;^  even  though  it  is  made 
after  the  transfer.*  The  judgment,  however,  if  not  already 
paid,  is  no  defense,  but  may  be  the  ground  for  a  stay  of  pro- 
ceedings by  the  subsequent  holder.* 

§  812.  American  Statutes  af  to  Attachment. — In  view  of 
the  frequent  occurrence  of  questions  of  local  law,  and  of  the 
divergence  between  the  diflTerent  States  in  this  respect,  the 
various  attachment  statutes  are  to  be  considered.  Some 
make  express  mention  of  commercial  paper.  Thus,  in  New 
York  "  any  bond,  note  or  other  instrument  for  the  payment 
of  money  only,  negotiable  or  otherwise,  past  due  or  yet  to 
become  due,"  is  subject  to  attachment.*  So,  in  Missouri, 
bills  and  notes  generally;^  and  in  Minnesota  and  Nebraska, 
"  bills,  notes  and  other  evidences  of  indebtedness  belonging 
to  the  defendant."*  In  Connecticut  notes  are  subject  to 
attachment,  reserving,  however,  the  rights  of  bona  fide  hold- 
ers for  value  before  maturity.®  So,  in  Vermont,  with  like 
reservation  as  to  such  holder,  if  he  gives  notice  of  the  trans- 

*  Clark  V.  Conn,  Peat  Co.,  35  Conn.  303. 

*Simon  v.  Huot,  8  Hun  378  (1876). 

•Meriam  v,  Rundlett,  13  Pick.  511  (1833). 

*Hiill  v.  Blake,  13  Mass.  153  (1816). 

•Meriam  v.  Rundlett,  supra, 

•New  York  (1882  Code  Civ.  Proc.  i  648). 

^Mmoun  (1879  R.  S.  J  416). 

•Minnesota  (1878  G.  S.  729  i  150) ;  NebrMka  (1885  a  a  655  JJ  212.  214). 

^Connecticut  (1875  G.  S.  409  {  4()). 
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fer  to  him  before  the  attachment,  and  as  to  banks,  insurance 
companies  and  trust  companies  purchasing  such  paper  by 
transfer  before  its  maturity.'  But  in  Tennessee  negotiable 
paper  is  subject  to  attachment  only  where  it  is  actually 
delivered  up  to  the  oflScer,  or  where  the  garnishee  is  fully 
indemnified.^  And  in  Bhode  Island  ''debts  secured  by  bills 
of  exchange  or  negotiable  promissory  notes"  are  now  ex- 
pressly exempt  from  attachment.^ 

In  other  States  various  expressions  are  used  more  or  less 
applicable  to  commercial  paper  or  debts  secured  by  it ;  e.  g. 
property;*  real  and  personal  property;*  "all  real  and  per- 
sonal estate  liable  to  be  taken  on  execution"*  (or  "all  goods 
and  chattels"^)  "except  such  as  from  its  nature  or  situation 
has  been  considered  as  exempt  from  attachment  according  to 
the  principles  of  the  common  law,  as  adopted  in  this  com- 
monwealth;" all  property  not  exempt  from  execution;' 
debts;*  debts  or  effects;^®  debts,  credits  and  eflFects;"  debts, 
rights  and  credits;'^  debts,  credits  and  other  personal  prop- 
erty not  capable  of  manual  delivery;"  debts  or  other  prop- 
erty incapable  of  manual  delivery;^*  debts  and  choses  in 

^Vermont  (1880  B.  L.  2  1069). 
^Tennessee  (1884  Code  i  4236). 
'Rhode  Idand  (1882  Pub.  Stat.  c.  209  2  4). 
^Indiana  (1881  B.  S.  i  913). 

^Georgia  (1882  Code  i  3287) ;  Nmo  Hampshire  (1878  G.  L.  617  c.  224  J  1), 
which  includes  since  1867  only  negotiable  paper  made  and  payable  in  this 
State,  Chadbourn  v.  Gilman,  1  Eastern  Bep.  614  (1885) ;  Texas  (1879  B.  S.  Art. 
167). 

•MassaehuaetU  (1882  Pub.  Stat.  925  c.  161  i  38). 

'Maine  (B.  S.  676  i  24). 

'Oregon  (1872  G.  L.  137  2  146) ;  Wiaeonsin  (1878  B.  S.  i  2738). 

''Alabama  (1876  Code  }  3268) ;  Arkansas  (1884  Dig.  Stats.  {  320) ;  CaH/omia 
(1885  Code  Civ.  Pro.  {  542) ;  Colorado  (1883  G.  S.  i  2007) ;  Florida  (1881 
McClel.  Dig.  550  {  13) ;  Iowa  (1880  B.  C.  i  2967),  and  if  already  transferred 
to  another,  there  is  no  attachable  debt  to  the  payee,  Fowler  v,  Doyle,  16 
Iowa  534  (1864) ;  Pennsylvania  (1885  Purd.  Dig.  745  {  37) ;  Virginia  (1873 
Code  1011  i  9). 

^^West  Virginia  (1884  Amd.  Code  648  i  5). 

^^SotUh  Carolina  (1882  Code  Civ.  Pro.  i  253). 

''Kansas  (1885  C.  L.  H  4002,  4015). 

^Nevada  (1873  C.  L.  i  1189). 

^*North  Carolina  (1883  Code  Civ.  Proc.  H  849,  363).  But  such  attachment 
is  of  no  avail  ngainst  a  prior  bona  fide  holder  before  maturity,  Meadows  v. 
Cozart,  76  N.  C.  450  (1877). 


k 


OOMMEBCIAL  PAPER — ITSELF  ATTACHED.  473 

action;^  "effects,"  inclusive  of  bill  or  note  before  due  actu- 
ally in  the  hands  of  the  garnishee;*  rights  and  credits, 
moneys  and  effects  ;^  rights  and  credits  ;^  goods,  chattels  and 
credits.' 

§  813.  Gommercial  Paper — Itself  Attached. — A  note  or 
bill,  belonging  to  the  defendant  in  attachment,  and  held  by 
another  for  him,  has  been  held  to  be  a  mere  evidence  of  debt 
and  not  subject  as  such  to  attachment;®  although  it  would 
be  otherwise,  when  collected,  as  money  of  the  defendant.^ 
So,  a  note  in  the  hands  of  a  depositary  for  the  payee,  and 
not  yet  due,  has  been  held  not  to  be  attachable  as  property 
of  the  payee.* 

But  in  Vermont,  where  a  legacy  was  made  to  A.  in  trust 
for  the  equal  distribution  of  certain  moneys  among  the  heirs, 
and  A.  gave  his  note  to  a  third  person  for  one  of  the  heirs, 
it  was  held  to  be  attachable  as  against  such  heir,  if  anything 
was  legally  due  upon  it,  but  not  if  it  was  merely  voluntary 
in  its  character.*  And  in  Louisiana  a  note  may  be  attached 
as  the  property  of  the  payee  in  the  hands  of  a  depositary,^® 
or  even  of  the  clerk  of  the  court ;"  but  the  sheriff  must  take 
it  into  his  possession." 

On  the  other  hand,  where  an  agent  receives  money  of  his 
principal  and  invests  it  with  his  own  funds  in  a  note  pay- 
able to  his  own  order  or  to  bearer,  it  will  not  be  subject  to 
attachment  in  his  hands  as  property  of  the  principal."    So, 

^Mi89is9ippi  (1880  R.  G.  i  2423). 

^Michigan  (1871  C.  L.  H  6460,  6471,  6488). 

*Neto  Jersey  (1874  Rev.  p.  42) ;  Ohio  (1880  B.  S.  {  5524). 

^Delaware  (1852  B.  S.,  arad.  1874) ;  IlUnoiM  (1885  Annot.  Stats.  818  o.  11  {  8), 
hnt  this  does  not  include  promissory  notes,  Prout  v.  Grout,  72  111.  456. 

^Maryland  (1878  B.  C.  673  i  8). 

'Drake  on  Attachment  {  481 ;  Moore  v.  Pillow,  3  Humph.  448  (1842). 

'Marston  v.  Carr,  16  Ala.  325  (1849). 

*  Wilson  V.  Albright,  2  Greene  125  (Iowa  1849). 

•Van  Amee  v,  Jackson,  35  Vt.  173  (1862). 

"Lassiter  v.  Bussy,  14  La.  An.  699  (1859). 

"Mille  V.  Hebert,  19  La.  An.  58  (1867). 

"Pleasants  v.  Kemp,  28  La.  An.  124  (1876) ;  Beynolds  v.  Horn,  4  lb.  187 
i(1^9) ;  Mille  v,  Hebert,  supra, 

"Fuller  V.  Jewett,  37  Vt.  473  (1865). 
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too,  where  he  holds  a  note  given  for  money  of  his  principal^ 
unless  the  money  itself  is  in  his  hands  afler  the  issuing  of 
the  attachment.^ 

§  814.  Promissory  Notes — Not  Attachable. — An  attach- 
ment will  not  reach  notes  belonging  to  the  defendant  in  the 
hands  of  a  receiver:;^  or  of  an  assignee  for  the  benefit  of 
creditors;*  or  of  a  trustee,  who  has  power  to  collect  and  out 
of  the  proceeds  pay  a  note,  on  which  he  is  liable  as  surety .*^ 
Nor  will  it  reach  a  note  held  by  an  agent  under  contract  for 
its  delivery  to  his  pj;incipal  within  a  given  time.*  And  a. 
judgment  rendered  on  a  note  is  not  attachable  as  a  credit  of 
the  defendant,  if  the  note  itself  was  not.* 

So,  a  note  in  the  hands  of  an  agent  for  collection  has  been 
held  not  to  be  subject  to  attachment  against  the  owner  ;^ 
especially  if  left  to  be  applied,  when  collected,  in  a  particular- 
manner,*  e.  g.  for  the  benefit  of  a  pledgee.'  And  it  has  beea 
held,  that  a  note  in  the  hands  of  a  collecting  agent  does  not 
even  become  attachable  by  a  voluntary  surrender  of  it  to  the 
attaching  oflScer.^®  But  a  collecting  agent,  who  retains  a  note- 
by  reason  of  its  attachment  in  his  hands  as  the  property  of 
his  principal,  is  not  liable  in  trover."  A  note  payable  to  a 
married  woman,  and  sent  to  an  agent  for  collection,  is  not 
subject  to  an  attachment  against  her  husband,  but  it  has  been 
held  to  be  otherwise  with  the  proceeds  when  collected  and  ia 
the  agent's  hands.^*  If,  however,  an  executor  takes  in  his 
own  name  a  renewal  of  a  note  originally  payable  to  his  tes- 

^Schofield  v.  White,  29  Vt.  330  (1857). 

•Taylor  v.  Gillean,  23  Tex.  608  (1859). 

•Gore  v.  CHsby,  8  Pick.  555  (1829). 

^Dickinson  v.  Strong,  4  Pick.  57  (1826). 

*New  Hampshire,  &c.,  Go.  v.  Piatt,  5  N.  H.  193  (1830). 

*Randlet  v.  Jordan,  3  Me.  47  (1824). 

»Fitch  V.  Waite,  5  Conn.  117  (1823) ;  Tirrell  v,  Canada,  25  Tex.  456  (1860)  ?. 
Ellison  V.  Tuttle,  26  Tex.  283  (1862). 

•Clark  v.  Cilley,  36  Ala.  652  (1860). 

•Smith  V,  Clarke,  9  Iowa  241  (1859). 
^•Khoads  v.  Megonigal,  2  Penna.  St.  39  (1845). 
"Fletcher  v.  Fletcher.  7  N.  H.  452  (1885). 
"Clark  v.  Viles,  82  Me.  32  (1860). 
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tatof*,  and  it  is  afterwards  collected  by  an  attorney,  the  pro- 
ceeds in  such  attorney's  hands  cannot  be  attached  as  property 
or  credits  of  the  executor.^ 

§  815.  Bank  Notes — Bills — Ghecks. — Current  bank  notes^ 
on  the  other  hand,  are  regarded  as  money  and  subject  as 
such  to  attachment.'  But  bank  notes  issued  by  the  defend- 
ant and  taken,  up  for  it  by  another  bank  in  the  usual  course 
of  business,  are  to  be  regarded  as  paid  and  no  longer  liable 
to  attachment.^ 

A  bill  of  exchange^  however,  unlike  a  bank  note,  is  always 
regarded  as  a  chose  in  action,  and  cannot  be  attached  where 
such  choses  are  not  attachable.^  But  in  Louisiana,  a  draft 
in  the  hands  of  a  collecting  agent,  transferred  by  delivery 
of  his  receipt  with  notice  to  him,  but  without  the  requisite 
notice  of  transfer  to  the  drawer,  may  afterward  be  attached 
as  the  property  of  the  transferor.* 

In  like  manner,  a  check  is  a  chose  in  action  and  as  such 
not  attachable  in  the  hands  of  an  agent  as  the  property  of  his 
principal;*  although  received  by  the  agent  for  property  sold 
for  the  principal  without  instructions  and  under  an  agree- 
ment with  the  drawer  that  it  should  not  be  presented  until  a 
certain  time."^  But  when  a  check  has  been  collected  by  an 
agent,  the  proceeds  are  attachable  as  money  in  his  hands.* 
Until  collected  such  check  is  not  a  debt  due  from  the  bank 
and  cannot  be  attached  in  an  attorney's  hands,  although 
taken  by  him  in  payment  of  an  execution  in  favor  of  the 
defendant  in  attachment.*  So,  the  attachment  plaintiff's 
own  check  in  the  hands  of  a  sheriff,  who  has  taken  it  in 
payment  of  an  execution  against  such  drawer  in  favor  of  the 

»Dalton  V.  Dalton,  51  Me.  170  (1863). 

"Drake  on  Attachment  {{  244, 481 ;  Handy  v.  Dobbin,  12  Johns.  220  (1816) ; 
Lovejoy  v.  Lee,  35  Vt.  430  (1862). 

•Wildes  v.  Nahant  Bank.  20  Pick.  352  (1888). 
*Pearce  v.  Shorter,  50  Ala.  318  (1873). 
•Hill  V.  Hanney,  15  La.  An.  654  (1860). 
•Lane  v.  Felt,  7  Gray  491  (1856). 
'Knight  V.  Bowley,  117  Mass.  551  (1875). 
•Morrill  v.  Brown,  15  Pick.  173  (1883). 
•Hancock  v,  Colyer,  99  Mass.  187  (1868). 
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attachment  defendant,  is  not  subject  to  attachment  against 
such  defendant.^ 

§  816.  Gkumishment  of  Maker. — The  courts  of  the  differ- 
ent States  are  divided  on  the  question  of  allowing  an  attach- 
ment creditor  of  the  payee  of  a  note  or  bill  to  reach  the  debt 
due  on  it  by  garnishee  process  against  the  maker  or  acceptor. 
The  better  opinion  seems  to  be  that  while  negotiable  paper 
is  still  current  and  therefore  liable  to  be  transferred  to  a  bona 
fide  holder,  it  is  not  subject  to  attachment  as  a  debt  due  to 
the  payee.*  This  is  so,  even  though  an  exception  be  made 
to  the  rule,  where  the  note  is  itself  in  the  defendant's  hands 
and  within  reach  of  the  attachment.'  And  this  exemption 
has  been  extended  to  negotiable  certificates  of  deposit,*  and 
interest  coupons;^  and  to  a  receipt  containing  a  promise  to 
"pay  certain  moneys  when  collected.®  And  even  where  a 
note  has  been  made  in  absolute  payment  of  a  debt,  for  the 
very  purpose  of  avoiding  an  attachment,  it  has  been  held  to 
be  exempt.^ 

In  Louisiana  such  debt  can  only  be  attached  by  taking 
the  note  itself  into  possession.®  In  New  Jersey  the  debt  due 
on  negotiable  paper  before  maturity  is  subject  to  attach- 
ment.® And  in  North  Carolina  it  is  attachable  as  a  debt  due 
to  the  defendant  on  proof  that  it  has  not  been  transferred 
before  maturity  to  a  bona  fide  holder  for  value.^®  But  the 
debt  evidenced  by  the  acceptance  of  a  bill  is  primarily  to 
the  payee,  and  payment  to  an  attaching  creditor  of  the 

^Thompson  v.  Brown,  17  Pick.  462  (1835). 

•Drake  on  Attachment  {  584, 588;  Dusendorf  v.  Oliver,  8  Kas.  365  (1871)  ; 
Greer  v.  Powell,  1  Bush  489  (1866) ;  Bowker  v.  Hill,  60  Me.  172  (1872) ;  Lit- 
tleiield  v.  Hodge,  6  Mich.  326  (1859) ;  Hubbard  v.  Williams,  1  Minn.  54 
(1851);  Howe  v.  Hartness,  11  Ohio  St.  449  (1860);  Gaffney  v.  Bradford,  2 
Bailey  441  (1831). 

■Gregory  v,  Higgins,  10  Gal.  339  (1858). 

^McMulIan  v.  Richards,  9  Cal.  418  (1858). 

'Smith  V.  Kennebec,  <&c.,  B.  B.  Co.,  45  Me.  547  (1858). 

•State  v.  Burton,  11  Wis.  50. 

'Wood  v.  Bodwell,  12  Pick.  268  (1831). 

"Sheets  v.  Culver,  14  La.  (o.  s.)  449 ;  Miller  v.  Struder,  18  La.  An.  56  (1866). 

•Briant  v.  Reed,  1  McCart.  271  (1862). 

"Skinner  v.  Moore,  2  Dev.  <&  Bat.  138  (1836). 
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drawer  will  not  constitute  a  defense  against  the  payee.^  If 
the  debt  is  due  to  the  defendant,  it  is  immaterial  that  the 
principal  is  made  payable  at  the  maker's  option  if  the  inter- 
est is  duly  paid.^  If  a  note  is  in  the  maker's  own  hands  as 
depositary  of  the  payee,  it  is  within  reach  of  an  attachment 
against  him.'  But  as  a  debt  to  the  payee,  it  is  not  subject 
to  attachment,  unless  the  note  be  proved  to  be  then  in  his 
hands.^  And  in  Florida  it  is  said  that  it  must  be  in  the 
possession  and  under  the  control  of  the  garnishee/ 

§  817.  Debt  to  Defendant — Transfer. — There  is  no  pre- 
sumption in  favor  of  an  attaching  creditor  of  the  payee  that 
the  debt  originally  owing  to  him,  for  which  negotiable  paper 
was  given,  is  still  owing  to  him,  for  the  debt  and  the  evi- 
dence of  it  are  alike  negotiable  and  may  have  been  trans- 
ferred to  another.®  It  must  therefore  appear  that  the  debt 
is  still  due,  at  the  time  of  the  garnishee  proceeding,  to  the 
defendant  in  attachment.'^  This,  it  has  been  held,  must 
appear  by  admission  of  the  garnishee  himself  in  his  answer.* 
And  the  note  or  bill  must  be  shown  to  be  the  property  of 
such  defendant,*  and  this  must  appear  by  the  garnishee's 
answer.^*^ 

If  the  bill  or  note  has  been  already  transferred,  it  is  no 
longer  (except  by  force  of  the  statute  in  some  States)  attach- 
able as  against  the  transferor;^  unless  the  transfer  is  after- 
ward repudiated  and  the  note  re-transferred  to  the  defendant,^ 

*  Montague  v.  Myers,  11  Heisk.  539  (1872). 
*Fay  V.  Smith,  25  Vt.  610  (1853). 
•Stone  V.  Dean,  5  N.  H.  502  (1831). 

•Gregory  v.  Higgins,  10  Cal.  339  (1858) ;  Denham  v.  Pogue,  20  La.  An.  195 
(1868). 
»Huot  v.  Ely,  17  Fla.  775  (1880). 
'Drake  on  Attachment  i  585. 
'McNeil  V,  Roach,  49  Miss.  436  (1873).  * 

•Moore  v.  Green,  4  Humph.  299  (1843). 
•Scott  V,  Hill,  3  Mo.  88  (1831). 
'•Carson  v.  Allen,  2  Binney  457  (1850). 

"Kapp  V,  Teel,  33  Tex.  811  (1871) ;  Bassett  v.  Qarthwaite,  22  76. 230  (1858) ; 
Iglehart  v.  Moore,  21  lb,  501  (1858) ;  Mybrants  v.  Rice,  3  16.  488  (1848). 

"CJollier  v.  Hershey,  21  Ark.  482  (1860). 
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or  the  transferee  is  party  to  a  fraud  upon  the  attaching 
creditor  in  the  transfer.^ 

§  818.  Answer  of  Garnishee. — Where  the  maker  of  a  note 
is  garnished  as  debtor  of  the  payee,  he  will  be  discharged 
by  a  transfer  made  known  at  any  time  before  judgment  in 
the  garnishee  proceeding.^  If  such  transfer  comes  to  his 
knowledge,  it  is  his  duty  to  make  it  known,  and  any  admis- 
fiion  in  his  answer  of  a  debt  due  to  the  payee  is  made  at  his 
own  peril.*  If  he  answers  or  makes  payment  without  dis- 
closing a  transfer  known  to  him,  his  payment  will  constitute 
no  defense  ^against  such  transferee.*  He  should  deny  his 
indebtedness  to  the  payee  until  he  be  proved  to  be  still  the 
holder  of  the  note.'  He  cannot  be  adjudged  to  pay  the 
plaintiff,  if  he  admits  the  original  debt  and  avers  notice  of 
transfer  of  the  paper  before  he  was  garnished  ;•  or  if  he 
simply  avers  the  transfer  and  it  is  not  disproved  ;''  or  admits 
making  the  note  and  avers  that  he  has  received  information 
of  a  transfer  without  further  proof  of  it,®  or  information  that 
the  payee  has  become  bankrupt  and  that  his  assignee  has 
transferred  the  note.*  Or  he  may  simply  answer  that  he 
does  not  know  whose  property  the  note  is,^^  or  whether  it  is 
owing  to  the  payee  or  not.^^ 

On  the  other  hand,  if  he  admits  a  debt  to  the  payee,  he 
will  render  himself  liable  by  his  answer.^*  And  the  maker's 
liability  on  a  non-negotiable  note  is  determined  in  like  man- 

» Drake  on  Attachment  {  588;  Clough  v.  Buck,  6  Neb.  843  (1877) ;  Junction 
R.  R.  V.  Gleneay,  13  Ind.  161  (1859) :  Cleneay  i;.  Junction  R.  R.,  26  lb.  375 

<1866). 

*  Foster  v.  White,  9  Port.  221. 
'Cross  V.  Haldeman,  15  Ark.  200. 

*  Cray  ton  v.  Clark,  11  Ala.  787  (1847) ;  Bibb  v.  Tomberlin,  1  Duv.  186  (1864). 
*Ormond  v.  Moye,  11  Ired.  §64  (1850). 

•Thompson  v.  Shelby,  3  Sm.  &  M.  296  (1844). 

^Davis  V.  Pawlette,  3  Wis.  300  (1854). 

•Foster  v.  Walker,  2  Ala.  177  (1841). 

•Wicks  v.  Branch  Bank,  12  Ala.  594  (1847). 

"Turner  v.  Armstrong,  9  Yerg.  412  (1836) ;  Daniel  v.  Rawlings,  6  Humph. 
403  (1846). 

"McNeil  V.  Roach,  49  Miss.  436  (1873). 

"Daniel  i;.  Rawlings,  6  Humph.  403  (1846). 
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ner,  and  he  caDDot  show,  against  the  admissions  of  his  an- 
tswer,  that  the  note  had  been  transferred  and  that  this  was 
known  to  the  plaintiff/  But  a  judgment  rendered  against  ^ 
him  before  notice  of  the  transfer,*  or,  at  least,  payment  by' 
him  of  such  judgment  before  notice  of  the  transfer,*  has  been 
held  to  be  a  good  defense  against  the  transferee.  Equity 
has,  however,  refused  relief  by  interpleader  to  the  maker  of 
a  note,  against  whom  two  separate  judgments  have  been  ren- 
dered (however  wrongfully),  notwithstanding  his  defense,  in 
favor  of  an  indorsee  and  of  an  attaching  creditor  of  the  payee.* 

§  819.  Transfer  before  Attaclmient. — In  general,  if  a  nego- 
tiable note  is  transferred  (and  notice  of  the  transfer  given, 
if  requisite,)  before  attachment,  there  is  no  longer  a  debt  to 
the  payee  or  other  right  or  property  of  the  payee  to  be 
attached.*  And  the  same  is  true  of  a  non-negotiable  note, 
where  no  notice  of  transfer  is  required,®  or  of  a  conditional 
note,  transferred  before  attachment  and  while  the  condition.* 
still  remains  unperformed/  This  is  also  true  of  the  transfer 
of  a  note  for  a  precedent  debt;*  or  to  an  assignee  under  an 
insolvent's  assignment;*  or  by  a  pledgee,  subject  to  the 
pledgor's  right  to  redeem  ;^  or,  it  has  been  held,  although 
transferred  as  collateral  for  a  debt  of  less  amount.^*  So,  a 
Sunday  transfer,  illegal  on  that  ground,  has  been  upheld 
against  a  subsequent  attachment  of  the  note  as  still  due  to 
the  payee."  So,  too,  a  transfer  by  order  on  the  pledgee  of  a 
note  who  holds  it  as  collateral.^ 

^Comstock  V.  Farnum,  2  Mass.  96  (1806). 

"Covert  V.  Nelson,  8  Blatch.  265  (1846). 

'Oldham  V.  Ledbetter,  1  How.  48  (Miss.  1884). 

^Yarborough  v.  Thompson,  8  Smedes  <&  M.  291  (1844). 

'Kimble  v.  Plant,  14  La.  (o.  8.)  611. 

'Drake  on  Attachment  {  580. 

'Burke  v,  Whitcomb,  13  Vt.  421  (1841). 

•Davis  V,  Carson,  69  Mo.  609  (1879). 

•Lupton  V.  Cutler,  8  Pick.  298  (1829). 

"Maine  F.  <&  M.  Ins.  Co.  v.  Weeks,  7  Mass.  488  (1811). 

**Grosvenor  v.  Farmers',  Ac,  Bank,  13  Conn.  104  (1889).  But  in  New 
Hampshire  such  holder  is  subject  to  garnishment  for  the  balance  over  and 
above  his  debt,  Fling  v.  Goodall,  40  N.  H.  208  (1860). 

"Smith  V.  Foster,  41  N.  H.  215  (1860). 

"Howe  V.  Quid,  28  Gratt.  1. 
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But  Id  Louisiana  an  attachment  is  valid  against  an  ac- 
cepted order  upon  an  attorney  holding  the  note  for  collection 
to  pay  a  creditor  out  of  the  proceeds ;  *  or  against  an  agree- 
ment by  the  defendant  in  attachment  to  appropriate  the  pro- 
ceeds to  a  particular  creditor,^  such  order  and  agreement  not 
amounting  to  transfers  in  that  State.  If  an  indorsee  seeks 
to  enforce  a  collateral  vendor's  lien  against  property  of  the 
maker,  he  must  join  as  a  party  defendant  an  attaching 
creditor,  who  claims  adversely.'  But  where  payment  has 
been  made  under  an  attachment  begun  before  the  maturity 
of  the  note,  it  has  been  held  that  an  indorsee  before  matur- 
ity may  recover  from  the  creditor  receiving  the  payment.* 
In  Missouri,  it  is  now  held,  however,  that  he  cannot  sue 
the  creditor,  even  though  his  indorsement  was  prior  to  the 
attachment,^  but  must  betake  himself  to  the  maker,  the 
payment  being  in  such  case  no  defense  against  him,  and 
the  maker  having  a  right  of  action  against  the  creditor  for 
money  paid.* 

§  820.  Notice  of  Transfer — ^When  Required. — Some  States 
require  the  assignee  of  a  bill  or  note  to  give  notice  of  the 
transfer  to  the  maker  or  drawer  and  subject  him  to  defenses, 
such  as  attachment,  intervening  before  such  notice.  The  law 
of  the  place  of  assignment  and  not  that  of  the  place  of 
making  governs  the  transfer,  however,  and  if  notice  is  not 
required  by  the  law  of  the  place  of  transfer,  the  law  of  the 
place  where  the  note  was  made  (and  sued)  will  not  let  in 
an  attachment  as  a  defense.^  Such  notice  is  requisite  and  the 
note  is  otherwise  subject  to  attachment  in  Connecticut,'  and 

*  Robertson  v,  Scates,  15  La.  An.  545  (1860). 

•Conery  v.  Webb,  12  La.  An.  282  (1857). 

•Hatch  V.  Gal  vert,  15  W.  Va.  90  (1879). 

*Garrott  v.  Jaffray,  10  Bush  413  (1874). 

•Funkhouser  v.  How,  24  Mo.  44  (1856);  Dickey  v.  Pox,  lb.  217  (1857). 
Although  the  contrary  was  formerly  held  to  be  the  rule,  Colcord  v,  Daggett, 
18  Mo.  557  (1853) ;  Quarles  v.  Porter,  12  lb.  76  (1848). 

•Funkhouser  v.  How,  tupra, 

'Clark  V.  Conn.  Peat  Co.,  35  Conn,  303. 

*Clark  V.  Conn.  Peat  Co.,  supra. 
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til  Indiana.^  In  Indiana  it  is  sufficient  if  given  after  the 
attachment,  provided  the  transfer  precedes  it.^  But  if  the 
maker  sets  up  a  notice  of  transfer  before  attachment  and 
the  transfer  is  contested  for  alleged  fraud,  the  transferee  is  a 
necessary  party.'  In  Iowa  if  a  note  is  transferred  before 
garnishee  proceedings  are  begun,  knowledge  of  the  transfer 
by  the  maker  at  any  time  before  judgment  against  him  as 
garnishee  will  be  sufficient.*  In  Louisiana  the  notice  must 
be  given  to  the  drawer,  and  notice  given  only  to  the  agent, 
in  /v^hose  hands  the  draft  was  placed  for  collection,  is  of  no 
avail.*  In  New  Hampshire  a  note  is  attachable,  even  before 
it  matures,  until  notice  of  transfer  is  given.* 

§  821.  Vermont  Law. — Notice  of  transfer  has  been  re- 
quiied  as  now,  in  Vermont,  except  for  a  short  period  prior  to 
184 1 y  while  the  act  of  1836  was  in  force.  Under  this  act  a 
bona  fide  holder  for  value  before  maturity  was  not  subject  to 
an  attachment  against  the  payee,  although  he  gave  no  notice 
of  th(?  transfer  to  himself.''  But  under  the  act  of  1841,  which 
is  still  in  force,  a  bona  fide  holder  before  maturity  other 
than  a  bank  or  insurance  company  is  only  protected  against 
attaching  creditors  of  the  payee  by  giving  notice  of  the 
transfer  before  service  of  the  garnishee  process.*  And  al- 
though the  payee  is  a  citizen  of  Massachusetts,  a  note  is  gov- 
erned by  Vermont  law,  if  made  in  that  State  and  payable 
there  expressly,*  or  by  implication.^^ 

But  the  notice  is  sufficient,  if  given  to  one  of  several  joint 
and  several   makers,"  or  to  an  accommodation   indorser." 

'Shetler  v.  Thomas,  16  Ind.  223  (1861) ;  Elston  v.  Gillis,  69  lb,  128  (1879). 

•Smith  V.  Blatchford,  2  Ind.  184  (1850). 

•Cadwallader  v.  Hartley,  17  Ind.  520  (1861). 

*Dalhoff  V.  Ck)ffman,  37  Iowa  283  (1873). 

*Hil!  V,  Hanney,  15  La.  An.  654  (1860). 

•Amoskeag  Mfg.  Co.  v.  Gibbs,  28  N.  H.  316  (1854). 

'Hinsdill  v.  Safford,  11  Vt.  309  (1839). 

■Kimbal!  v.  Gay,  16  Vt.  131  (1844). 

'Chase  v.  Hanghton,  16  Vt.  594  (1844).    Even  though  transferred  in  Massa- 
chusetts, Emerson  v.  Patridge,  27  Vt.  8  (1854). 

"Worden  v.  Nourse,  36  Vt.  756  (1864). 
"  Ayott  V,  Smith,  40  Vt.  532  (1868). 
"Hunt  V.  Miles,  42  Vt.  533  (1870). 
VOL.  n.  2f 
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And  notice  to  a  surety  is  riot  necessary/  The  notice  should 
be  given  by  the  indorsee,  and  notice  by  a  stranger  was  for- 
merly held  not  to  be  suflBcient*  And  even  where  a  note  is 
re-transferred  to  the  original  payee,  the  note  being  made  pay- 
able to  A.  or  bearer  and  delivered  to  B.,  and  by  him  trans- 
ferred to  A.,  A.  will  be  subject  to  an  attachment  against  B. 
unless  he  notifies  the  maker  of  the  transfer  to  himself.'  The 
notice  may  be  given  by  the  collecting  agent  of  the  indorsee, 
but  notice  that  it  has  been  put  into  his  hands  for  collection 
is  not  suJKcient*  But  where  the  notice  is  given  by  a  pledgee, 
the  surplus  over  and  above  the  amount  secured  to  him  will 
still  remain  liable  to  attachment.*  Under  both  acts  of  1836 
and  1841  notice  of  transfer  inures  to  the  benefit  of  a  subse- 
quent indorsee  before  attachment* 

Knowledge  on  the  maker's  part  is  equivalent  to  notice  of 
transfer,^  but  it  is  not  suflScient  notice  of  a  discount  by  A.  for 
the  payee  to  tell  the  maker  that  he  is  going  to  transfer  the 
note  to  A.  as  collateral.®  An  action  by  A.,  who  holds  a  note 
for  the  use  of  B.,  and  takes  a  transfer  from  B.  pendente  lite^ 
is  suflScient  notice  of  the  transfer  to  A.  as  against  subsequent 
attaching  creditors  of  B.*  But  a  notice  of  transfer  will  not 
avail  against  an  attachment  writ  left  at  the  maker's  house 
before  the  notice,  although  actually  received  afterward.^® 

§  822.  Subsequent  Transfer — Bona  Fide  Holder. — The 
maker's  contract  is  to  pay  in  general  not  to  the  payee,  but 
to  the  person,  whoever  he  may  be,  who  holds  the  paper  at 
its  maturity.  And  under  such  contract  it  is  said  that  he  is 
not  properly  the  debtor  of  the  payee  at  any  time  before 

»Seward  v.  Garlin,  83  Vt.  583  (1861). 
Peck  V.  Walton,  25  Vt.  33  (1852). 
•Williams  v.  Shepherd,  33  Vt.  164  (1860). 
*Worden  v.  Nourse,  36  Vt.  756  (1864). 
*Perriii  v.  Russell,  33  Vt.  44  (1860). 

•Britton  v.  Preston,  9  Vt.  259  (1837) ;  Seward  v,  Garlin,  83  Vt.  588  (1861). 
'Seward  v.  Garlin,  iupra.    But  see,  contra,  Peck  v.  Walton,  25  Vt.  83  (1852). 
•Farmers',  Ac,  Bank  v.  Drury,  35  Vt.  469  (1863). 
•Austin  V.  Ryan,  51  Vt.  110  (1878). 
"Barney  v,  Douglass,  19  Vt.  98  (1846). 
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maturity  or  subject  to  garnishment  as  such.*  In  order  to 
render  him  liable  in  such  a  garnishee  proceeding  the  plaint- 
iff  should  prove  that  the  note  belonged  to  the  defendant  at 
its  maturity  and  after  the  attachment.*  If  it  reaches  the 
hands  of  an  indorsee  for  value  before  maturity,  it  is  no  longer 
subject  to  attachment  as  a  debt  due  to  the  payee.' 

Decisions  in  various  States  have  protected  a  bona  fide 
holder  of  such  paper  for  value  before  maturity,  although  the 
paper  was  transferred  after  the  attachment.  This  has  been 
held  in  Alabama,*  Connecticut,*  Georgia,*  Illinois,^  Maryland,' 
Missouri,'  and  North  Carolina.'®  So,  too,  in  Pennsylvania,** 
even  though  the  transfer  is  made  after  service  of  the  attach- 
ment writ  upon  the  maker.**  An  attachment  is  valid,  how- 
ever, in  Pennsylvania,  against  the  payee  of  a  note,  unless  it 
has  come  into  the  hands  of  a  bona  fide  holder  for  value.*' 
But  although  unavailing  against  such  holder,  it  would  still 
take  effect  against  a  bona  fide  holder  purchasing  it  after  matur- 
ity.** In  Tennessee,  likewise,  transfer  to  a  bona  fide  holder 
before  maturity  defeats  an  attachment,  although  made  after 
the  attachment;  but  such  transfer  may  ba  prevented  in 
equity  at  the  instance  of  the  attaching  creditor.**     If,  on  the 

U  Daniel  751;  Drake  on  Attach-ment  2  584. 

*  Drake  on  Attachment  2  588. 
•Mason  v.  Noonan,  7  Wis.  609  (1869). 

*  May  berry  v.  Morris,  62  Ala.  113  (1878).  But  see,  wntra.  Dore  v,  Dawson, 
6  Ala.  712  (1844). 

^Green  v.  Gillet,  5  Day  485  (1813). 

•Mims  V.  West,  88  Ga.  18  (1868).  And  a  subsequent  setting  off  as  home- 
stead exemption  before  maturity  will  defeat  a  prior  attachment,  and  pay- 
ment to  the  attaching  creditor  after  notice  thereof  will  constitute  no  defense, 
Wfttkins  r.  Cason,  46  Ga.  444  (1872). 

'  Warne  v.  Kendall,  78  111.  598  (1875). 

•Cruett  V.  Jenkins,  53  Md.  217  (1879). 

'Potter  V.  McDowell,  43  Mo.  93  (1868).  But  the  rule  is  otherwise  as  to  a 
collateral  mortgage,  and  it  seems  tnat  a  bona  fide  holder  takes  subject  to  an 
attachment  in  Sew  Hampshire,  Peck  v.  Maynard,  20  N.  H.  183  (1849). 

*>Myers  v.  Beeman,  9  Ired.  116  (1848). 

"Ludlow  V.  Bingham,  4  Dallas  47  (1799) ;  Adams  v.  Avery,  2  Pittsburg  77 
(1859).  But  a  check  not  due  is  subject  to  attachment  in  the  bands  of  the 
payee,  Fulweiler  v.  Hughes,  17  Penna.  St.  440  (1852). 

"Kieffer  v.  Ehler,  18  Penna.  St.  388  (1852). 

"Day  V.  Zimmerman,  68  Penna.  St.  72  (1871). 

"Hill  V,  Kroft,  29  Penna.  St.  186  (1857). 

"Matheny  v.  Hughes,  10  Heisk.  401  (1878). 
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other  hand,  the  maker  suffers  a  judgment  to  go  against  him 
on  hie  own  admission  of  the  debt  as  due  to  the  payee,  such 
judgment  or  his  payment  of  it  will  be  no  defense  against  a 
bona  fide  purchaser  of  the  note  before  its  maturity/  In 
Vermont,  under  the  act  of  1836,  a  bona  fide  holder  purehas-  . 
ing  a  note  before  its  maturity,  although  after  attachment 
issued  and  garnishment  of  the  maker,  was  not  subject  to  the 
attachment.*  But  this  rule  is  changed,  as  we  have  seen,  by 
the  act  of  1841.  And  even  if  the  assignee  of  a  bankrupt 
maker  indorses  it  with  a  promise  to  be  "accountable  to 
bearer,"  the  bearer  will  be  subject  to  the  rights  of  a  prior 
attaching  creditor.^ 

Payment  by  the  maker  of  a  judgment  rendered  in  attach- 
ment against  him  will  constitute  a  good  defense  against  a 
subsequent  purchaser.*  But  the  liability  of  an  indorser, 
even  after  verdict  but  before  judgment  against  him,  has  been 
held,  in  Massachusetts,  not  to  be  attachable  as  a  debt  due  to 
the  indorsee.*  In  Maryland,  the  maker  of  a  note  may  be 
garnished  for  a  debt  due  to  the  payee  at  any  time  before 
it  is  transferred,  whether  the  transfer  be  made  before  or 
after  maturity;"  saving,  as  we  have  already  seen,  the  rights 
of  a  bona  fide  holder  before  maturity.  In  Connecticut, 
where  a  note  has  been  transferred  after  attachment  to  a 
party  having  notice  of  it,  and  the  note  was  itself  made  as  an 
apparent  payment  for  goods  sold  in  order  to  evade  attach- 
ment of  the  maker's  debt  to  the  payee,  the  debt  secured 
by  the  note  will  still  remain  subject  to  attachment.''  In 
Maryland  a  purchaser,  with  notice  of  the  attachment  pend- 
ing, will  take  subject  to  it*  And  in  Vermont,  if  a  note  has 
been  transferred  as  collateral  security  for  a  debt  and,  after 

"Brittain  v.  Anderaon,  8  Baxt.  316  (1874). 
•Little  V,  Hale,  11  Vt.  482  (1889) ;  Hinsdill  v.  Safford,  lb.  809. 
-  'Jones  V.  Gorham,  2  Mass.  876  (1807). 
*Ros8  V.  Pitts,  89  Ala.  606  (1865). 
•Eunson  v,  Healy,  2  Mass.  32  (1806). 
•Steuart  v.  West,  1  Harr.  &  J.  636  (1804). 
»Enos  V.  Tuttle,  3  Conn.  27  (1819). 
•Somerville  v.  Brown,  6  Gill  899  (1847). 
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garnisbment  as  a  debt  to  the  payee,  the  payee  gets  it  from 
the  pledgee  by  fraud  and  transfers  it  to  a  holder  for  value, 
the  pledgee  will  be  protected  to  the  amount  of  his  debt, 
and  the  attaching  creditor  will  be  preferred  to  the  subse- 
quent holder.* 

§  823.  Transfer  after  Maturity. — In  many  States  a  pur- 
chaser after  maturity  takes  subject  to  a  prior  attachment.* 
And  it  should  appear  in  all  cases  that  the  note  is  overdue 
before  final  judgment  is  rendered  upon  it  against  the  maker 
in  a  garnishee  proceeding.*  If  it  has  then  matured  and  is 
still  held  by  the  payee,  it  wiU  be  subject  to  the  attachment, 
although  taken  up  by  the  maker  at  maturity  and  then  re- 
newed.^ In  Alabama  such  notes  remaining  at  maturity  in 
the^payee's  hands  are  subject  to  attachment  as  against  him.* 
So,  too,  in  Georgia,  notwithstanding  a  subsequent  transfer  to 
one  who  has  no  notice  of  the  attachment."  So,  too,  in  In- 
diana, on  proof  that  the  note  is  then  held  by  the  payee.'' 
So,  in  Tennessee,  where  it  appeared  that  an  action  was  pend- 
ing on  the  overdue  note  in  the  name  of  the  payee,  with  no 
assignment  indorsed  on  it.'  So,  in  Texas,  if  proved  to  be 
the  payee's  property  at  maturity,  but  not  otherwise  ;•  and 
not,  if  the  maker  pleads  that  he  does  not  know  who  the 
owner  then  is,  although  the  note  is  overdue.^®  In  Vermont 
the  maker  of  a  negotiable  note  is  subject  to  attachment  as  a 
debtor  of  the  payee,  unless  he  has  received  notice  of  its 
transfer.^*    And  this  is  true  also  where  the  note  has  already 

» Downer  t;.  Tarbell.  32  Vt.  22  (1859). 

•Mills  V.  Stewart,  12  Ala.  90  (1847) ;  Culver  v.  Parish,  21  Conn.  408  (1851) ; 
Hinsdill  v.  Safford,  11  Vt.  309  (1839) ;  Hill  v.  Kroft,  29  Penna.  St.  186  (1857) ; 
Hutchins  v,  Evans,  13  Vt.  641  (1841). 

•1  Daniel  751. 

♦Leslie  v,  Merrill,  58  Ala.  322  (1877). 

•Hall  «.  Baldwin,  31  Ala.  509  (1858). 

•Burton  v.  Wynne,  65  Ga.  615  (1876). 

'Cleneny  v.  Junction  R.  R.  Co.,  26  Ind.  875  (1866);  Junction  R.  B.  Co. «. 
Cleneay.  13  Ind.  161  (1859). 

•Huff  V.  Mills,  7  Yerg.  42  (1834). 

•Bassett  v.  Oarthwaite,  22  Tex.  230  (1858). 
"Price  V.  Brady,  21  Tex.  614  (18S8). 
"Drake  on  Attachment  {  588. 
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matured.*  But  in  Louisiana,  where  a  note  can  only  be 
attached  by  actual  seizure,  even  a  purchaser  after  maturity 
is  not  subject  to  the  lien  of  the  prior  attachment,  unless  he 
has  notice  of  it  at  the  time  of  his  purchase.*  And  this  is 
the  case  in  Ohio  also,  although  the  maker  had  no  notice  of 
the  transfer.' 

§  824.  Non-negotiable  Instruments. — A  non-negotiable  bill 
or  note  is  subject  to  attachment  as  a  debt  owing  to  the  payee,* 
whethef  action  could  be  brought  on  it  in  the  assignee's  name 
or  not.*  And  such  a  debt  may  be  attached  before  the  matur- 
ity of  the  paper,"  if  there  is  no  evidence  of  its  prior  trans- 
fer.'' But  a  prior  transfer  will  take  eflfect  against  such 
attachment.*  And  if  notice  of  transfer  is  requisite,  a  notice 
before  answer  by  the  maker  will  be  sufficient.*  And  in 
Massachusetts,  where  such  notice  is  required,  it  may  be  stated 
in  the  answer  on  information  and  belief.^° 

^Hinsdill  v.  Safford,  11  Vt.  309  (1839). 

'Miller  v.  Streeder,  18  La.  An.  66  (1866). 

•Knisely  v.  Evans,  34  Ohio  St.  158  (1877). 

*Marrett  v.  Equitable  Ins.  Co.,  64  Me.  637  (1867). 

*  Drake  on  Attachment  2  677. 

•King  V.  Vance,  46  Ind.  246  (1874). 

'Scott  V,  Hawkins,  99  Mass.  660  (1868). 

•Prescott  v.  Hull,  17  Johns.  284  (1820) ;  Norton  v.  Piscataqua  Ins.  Co.,  Ill 
Mass.  632  (1873). 

•Ammidown  v.  Wheelock,  8  Pick.  470  (1829). 

"»Fay  V.  Sears,  HI  Haas.  164  (1872). 
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n.   EXECUTION. 

825.  English  Common  Law  and  Statute. 

826.  American  Statutes. 

§  825.  English  Common  Law  and  Statute. — At  common 
law  an  execution  could  not  reach  a  bill  of  exchange  or 
promissory  note,^  or  even  a  bank  note;*  although  a  bank 
note  or  bill  is  equivalent  to  money.'  And  this  was  true  also 
of  a  distress  warrant  for  rent*  *  But  by  the  present  English 
statute  of  1  and  2  Victoria,  the  sheriflf  may,  under  an  exe- 
cution, take  money,  bank  notes,  checks,  bills  of  exchange, 
promissory  notes,  bonds,  specialties  and  other  securities  for 
money  belonging  to  the  defendant,  and  pay  over  to  the 
plaintiff  the  money  and  bank  notes,  and  may  hold  such 
other  securities  and  collect  them  by  action.  Before  bringing 
such  action  the  oflScer  may  demand  from  the  plaintiff  indem- 
nity against  costs.  And  payment  may  be  made  to  the  sheriff 
(as  to  the  defendant  owning  the  paper)  with  or  without  suit, 
and  operate  as  a  full  discharge.* 

§  826.  American  Statutes. — In  the  United  States  execu- 
tions are  in  general  regulated  by  statute.  Thus,  in  Alabama 
an  execution  may  be  levied  on  personal  property,  except 
things  in  action.*  A  note  cannot  therefore  be  taken.''  In 
Arkansas  a  note  cannot  be  taken,^  but  the  present  statute 
subjects  to  execution  goods  and  chattels,  coin,  and  bills  or 
other  evidence  of  debt  of  a  moneyed  corporation.*    In  Cali- 

'  Byles  8, 179 ;  Chitty  5. 

"Byles  179;  Chitty  5;  2  Daniel  681;  Francis  v,  Nash,  Rep.  temp.  Hard- 
wicke  53;  Knight  v.  Griddle,  9  East  48;  Fieldhouse  v.  Croft,  4  lb,  510. 

•Pickard  v.  Banks,  13  East  20;  Wright  v.  Reed,  3  T.  R.  854;  Handy  v. 
Dobbin,  12  Johns.  220;  S.  C,  lb.  396.    • 

♦Chitty  5. 

*1  and  2  Vict.  c.  110  {  12.  This  applies  to  checks,  Watts  v.  Jefferies,  8 
Mac.  &  G.  422;  but  not  to  a  check  drawn  but  not  yet  delivered  to  the  de- 
fendant, Courtoy  v.  Vincent,  16  Beav.  486. 

^Alabama  (1876  Code  {  3209). 

'Jones  V.  Norris,  2  Ala.  626  (1841). 

•Field  V.  Lawson,  6  Ark.  376  (1843). 

*  Arkansas  (1884  Dig.  Stats.  {  3001). 
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fornia  an  execution  may  take  goodp,  chattels,  money  and 
other  property  and  rights  of  property,  although  not  capable 
of  manual  delivery,  as  well  as  debts  and  credits.^  In  Colo- 
rado, coin,  bank  bills  and  other  evidences  of  debt  circulated 
as  money.*  In  Delaware  an  execution  aided  by  garnishee 
proceedings  may  reach  a  note  belonging  to  the  defendant.* 
In  Florida,  an  execution  takes  real  property,  goods  and  chat- 
tels.* In  Georgia,  all  real  and  personal  property  ;*  but  not 
a  note.®  In  Illinois,  bank  bills  and  all  other  bills  or  evi- 
dences of  debt  issued  by  a  liioneyed  corporation  and  circu- 
lated as  money.''  In  Indiana,  bills,  notes,  drafts  and  checks, 
or  other  evidences  of  debt  issued  by  any  moneyed  corporation 
or  bank,  or  by  the  State  or  the  United  Statues,  and  circulating 
as  money.*  In  Indiana  a  note  cannot  be  reached  by  execu- 
tion,* much  less  after  its  transfer  by  the  defendant.^®  And  a 
voluntary  surrender  of  a  note  by  the  defendatit*s  collecting 
agent  to  the  sheriff,  is  a  breach  of  trust.^^ 

In  Iowa,  judgments,  bank  bills  and  other  things  in  action 
may  be  levied  on  and  sold.^*  And  the  sheriff  may  levy  on  a 
note  and  transfer  it  by  indorsement,^  or  sell  it  at  public  sale.^* 
In  Kansas  an  execution  may  take  money  or  choses  in  action." 
In  Kentucky,  the  "estate"  of  the  defendant/*     In  Maine, 

'Califomia  (1885  Deering's  Code  C.  P.  {  688). 

^Colorado  (1883  G.  S.  {  1876). 

•Robinson  v.  Mitchell,  1  Harring.  365  (1834). 

*Flonda  (1881  McClellan's  Dig.  Laws  p.  522  2  6). 

^Georgia  (1882  Code  J  8632). 

•McGehee  v.  Cherry,  6  Ga.  550  (1849). 

UUinois  (1885  Ann.  St.  Starr  &  Curtis  1408  c.  77  2  42). 

^Indiana  (1881  R.  S.  J  721). 

•Johnson  v.  Crawford,  6  Blackf.  377  (1843) ;  McClelland  v.  Hubbard,  2  lb. 

861  (1830). 

"McKnight  v.  Kinsely,  25  Ind.  336  (1865). 

"McClelland  v.  Hubbard,  8upra, 

^lowa  (1880  R.  C.  J  3046) ;  e.  g.  a.  promissory  note,  Savery  v.  Hays,  20  Iowa 
25;  or  a  railroad  bond,  Hetherington  v.  Hayden,  11  lb,  335  (1860). 

"Earhart  v,  Gant,  32  Iowa  481  (1871). 

"Allison  V.  Barrett,  16  Iowa  278  (1864),  subject,  however,  to  a  prior  verbal 
transfer. 

^^Kansas  (1885  Dassler's  C.  L.  i  4294). 

"iTcn/ucJfcy  (1881  G.  S.  p.  417  c.  38  i  2). 
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chattels,  coin  and  bank  notes/  but  not  a  note  or  bond,*  or 
interest  coupon.' 

§  827.  In  Massachusetts  bank  notes  and  other  bills  or 
evidences  of  debt  issued  by  a  moneyed  corporation  and  cir- 
culated as  money  may  be  taken  in  execution  and  sold.*  But 
a  dishonored  bank  note  is  no  longer  in  circulation,  except  as 
a  negotiable  promissory  note  and  is  not  therefore  subject  to 
execution.*  In  Michigan  a  county  warrant  or  note  is  not 
subject  to  execution.®  In  Minnesota  an  execution  may  take 
all  bills,  notes  and  other  evidences  of  debts  belonging  to  the 
defendant,^  including  a  note  voluntarily  surrendered  to  the 
fiheriflf  by  a  pledgee.*  In  Mississippi,  bank  notes,  bills  or 
evidences  of  debt  circulated  as  money.®  In  Missouri, 
notes,  bills,  bonds  and  certificates  of  deposit.^®  In  Nebraska, 
goods  and  chattels,  and,  by  proceeding  in  equity,  choses  in 
action."  In  Nevada,  debts,  credits  and  other  personal  prop- 
erty not  capable  of  manual  delivery."  In  New  Hamp- 
shire, bank  notes  and  other  evidences  of  debt  issued  by  any 
moneyed  corporation  and  circulated  as  money  ;^  money  and 
bank  bills  being  distinguished  from  other  choses  in  action, 
which  cannot  be  levied  on.^*  In  New  Jersey,  bank  notes, 
bills  or  other  evidences  of  debt  circulated  as  money .^* 

§  828.  In  New  York  an  execution  may  take  a  bill  or 
other  evidence  of  debt  belonging  to  th^  judgment  debtor, 

^Maine  (1883  R.  8.  p.  721  H  1,  2). 

•Bowker  v.  Hill.  60  Me.  172  (1872). 

•Smith  V.  Kennebec,  Ac,  R.  R.,  45  Me.  647  (1858), 

^Massachusetts  (1882  Pub.  Stats.  1004  c.  171  2  88). 

*  Perry  v.  Coates,  9  Mass.  537  (1813). 

•People  V.  Auditors,  5  Mich.  223  (1858). 

^Minnesota  (G.  S.  1878  p.  755  i  300). 

•Mower  v.  Stickney,  5  Minn.  397  (1861). 

^Mississippi  (1880  R.  C.  i  1765). 

'^Missouri  (R,  S.  1879  i  2358). 

^^Nebraska  (C.  S.  p.  688  H  476,  532). 

^Nevada  (C.  L.  1873  {  1280). 

^New  Hampshire  (1878  G.  L.  545  c.  236  J  1). 

"Spencer  v.  Blaisdell,  4  N.  H.  198  (1827). 

*^New  Jersey  (Rev.  1874  p.  389  2  4). 
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issued  by  a  moneyed  corporation,  to  circulate  as  money,  as 
well  as  public,  municipal  and  corporate  bonds  and  other 
instruments  for  the  payment  of  money  only  in  terms  nego- 
tiable or  payable  to  the  bearer  or  holder  ;^  but  otherwise  not 
a  note,*  or  other  chose  in  action.*  In  Ohio  an  executioQ 
takes  goods  a«d  chattels/  In  Oregon,  all  property  or  right 
or  interest  therein.*  In  Pennsylvania,  all  debts  due  the 
defendant,  and  bank  notes  or  current  bills  for  the  payment 
of  money  issued  by  any  moneyed  corporation  at  their  par 
value.®  In  South  Carolina  debts  may  be  reached  by  pro- 
ceedings supplementary  to  execution.''  So,  in  Tennessee,  by 
garnishment,  including  choses  in  action,  whether  due  or  not.* 
In  Texas  an  execution  takes  all  real  and  personal  property/ 
In  Vermont,  bank  bills  or  notes  issued  and  circulated  as 
money .^®  In  Virginia,  goods  and  chattels,  current  money 
and  bank  notes.^^  In  West  Virginia  an  execution  may  take 
debts  or  effects  in  the  hands  of  a  garnishee.^*  In  Wisconsin, 
bonds  or  other  instruments  for  the  payment  of  money  in 
terms  negotiable  or  payable  to  the  bearer  or  holder.' 


IS 


Wew  York  (Code  Civ.  Proc.  i  1411). 

•Ingalls  V.  Lord.  1  Cow.  240  (1828). 

•Ransom  v.  Miner,  3  Sandf.  692  (1851). 

^Ohio  (1880  2  R.  S.  i  5374). 

^Oregon  (1872  G.  L.  p.  164). 

^Pennsylvania  (1885  Purd.  Dig.  741  |2  16. 17).  But  in  Rhodes  v.  M^oni- 
eal,  2  Penna.  St.  39  (1845).  it  was  held  that  a  note  could  not  be  surren&recl 
by  the  pledgee  and  levied  on  as  the  property  of  the  pledgor. 

^SoiUh  Carolina  (1882  Code  C.  P.  i  317). 

^Tennessee  (Code  1884  i  3810). 

•Texas  (1879  R.  S.  Art.  167). 

^^  Vermont  (1880  R.  L.  {  1555). 

^^Virginia  (1873  Code  p.  1175  {  27). 

^Wesl  Virginia  (1884  Amended  Code  p.  648  S  5). 

^•Wisconsin  (1878  R.  S.  I  2987). 
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CHAPTER  XXV. 

IRREGULAR  INDORSEMENTS. 


829.  Indorsement  by  Stranger — Presumption  as  to  Time. 

830.  after  Transfer  or  Maturity — ^Non-negotiable  Notet. 

831.  Intention — Original  Contract— Maker. 

832.  as  Maker — Consideration. 

833.  Presumption. 
884.                     as  Indorser. 

835.  Accommodation  or  Surety. 

836.  Indorsement  Presumed. 

837.  Second  Indorser. 

838.  Guaranty. 

839.  Surety. 

840.  May  be  Filled— How. 

841.  Parol  Evidence  Admissible. 

842.  Inadmissible. 

843.  Statute  of  Frauds — Consideration. 

844.  Liability  to  Payee. 

845.  Denied. 

846.  Necessary  Diligence. 

847.  Demand— Notice  of  Protest. 

848.  Action — Maker  and  Indorser. 

§  829.  Indorsement  by  Stranger — ^When  Made — ^Presump- 
tion.— It  is  a  matter  of  frequent  occurrence,  in  the  United 
States  especially,  that  one  who  is  neither  maker  nor  payee 
of  a  note  places  his  name  on  the  back  of  it  at  the  time  of  its 
inception.  This  is  generally  done  to  procure  credit  for  the 
maker  with  the  payee  or  party  discounting  the  note.  Such 
an  indorsement  in  blank  by  one  who  is  not  the  payee  will 
be  presumed  to  have  been  made  at* the  time  when  the  note 
was  made.*  This  is  true,  at  least,  where  such  indorsement 
appears  above  that  of  the  payee;*  and  may  be  shown  by  parol 

'2  Daniel  772;  2  Parsons  125;  Amsbaugh  v.  Gearhart,  11  Penna.  St.  483 
(1849);  Cecil  v.  Mix,  6  Ind.478  (1855);  Benthall  v.  Judkins,  13  Mete.  265 
;i847) ;  Carr  v.  Rowland,  14  Tex.  275  (1855) ;  Colburn  v.  Averill,  30  Me.  310 
1849) ;  Gilpin  v.  Marley,  4  Houst.  284  (1871) ;  Martin  v.  Boyd,  11  N.  H.  885 
|1840);  National  Pemberton  Bank  v.  Loii^ee,  108  Mass.  373  (1871);  Union 
Bank  v.  Wiiiis,  8  Mete.  504  (1844) ;  Way  v.  Butterworth,  108  Mass.  5()9  (1871) ; 
Webster  v.  Ck)bb,  17  111.  459  (1856);  Klein  v.  Currier,  14  111.  237  (1852). 
Although  after  the  words  ''  without  demand  or  notice/'  Lowell  v.  Gage,  SB 
Me.  85  (1854). 

•Union  Bank  v,  Willis,  8  Mete.  504  (1844) ;  Arnold  v.  Bryant,  8  Bush  66d 
(1871). 
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to  have  been  the  case,  where  it  is  found  below  that  of  the 
payee.*  It  is  held  in  some  States  that  this  must  be  shown 
in  order  to  fix  on  such  indorser  the  liability  of  a  maker.* 
But  the  contrary  may  also  be  shown.* 

The  time  when  such  indorsement  is  made  is  material.  If 
it  is  made  after  the  delivery  of  the  note,  it  is  a  guaranty  and 
not  an  original  undertaking.*  Such  indorser  has,  however, 
been  held  to  be  a  maker  or  surety,  where  he  signed  the  day 
after  the  note  was  made,*  or  even  some  months  afterward  in 
pursuance  of  the  original  agreement,®  or  at  any  time  before 
the  maturity  of  the  note,''  in  order  to  induce  a  purchaser  to 
take  it.®  And  in  South  Carolina  such  indorser  has  been  held 
to  be  a  maker,  although  he  signed  after  delivery  to  the  payee 
and  the  payee  subsequently  indorsed  above  him  and  nego- 
tiated the  note  with  such  indorsements.* 

§  830.  Indorsement  after  Transfer—After  Maturity — ^Non- 
negotiable  Notes. — On  the  other  hand,  if  such  indorsement 
is  placed  on  the  note  after  its  transfer  by  the  payee,  it  has 
been  held  that  there  is  no  contract  to  be  implied,  in  the 
absence  of  fraud  or  special  agreement.^^  While,  in  Massa- 
chusetts, the  courts  have  held  it  in  such  case  to  be  a  guar- 
anty to  the  transferee  merely,  implying  no  liability  to  the 
payee.^^ 

If  the  note  is  already  overdue  when  the  indorsement  is 
made,  it  is  said  to  be  a  question  of  intention,  the  indorser 
being  in  such  case  prima  fade  an  indorser,"  or  a  joint- 

*  Pearson  v.  Stoddard,  9  Gray  199  (1857). 

•Champion  v.  Griffith,  13  Ohio  228  (1844). 

'Freeman  v.  Ellison,  37  Mich.  459  (1877);   Wright  v,  Morse,  9  Gray  337 
(1857).    The  indorser  not  being  in  such  case  liable  as  a  joint  maker,  lb, 

*2  Parsons  124.    And  see,  infray  nexf  chapter. 

Hloies  V.  Bird,  11  Mass.  436  (1814);    Samson  t;.  Thornton,  8  Mete.  275 
<1841). 
•Hawkes  v.  Phillips,  7  Gray  284  (1856). 
^Stoney  v.  Beaubien,  2  McMullen  313  (1842). 
•Robbins  v.  Brooks,  42  Mich.  62  (1879). 
•McCreary  «.  Bird,  12  Rich.  554  (1860). 
"Whiteman  v.  Childress,  6  Humph.  803  (1845). 
"Nelson  v.  Harrington,  16  Gray  139  (1860). 
>-Hallum  V.  State  Bank,  IS  Ala.  Sa5  (1851). 
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maker.^     Other  cases  have,  however,  held  him  under  these 
circumstances  not  to  be  a  maker,^  guarantor,^  or  indorser/ 

If  a  note,  so  indorsed  at  the  time  it  is  made,  is  non-nego- 
tiable, it  is  said  that  the  indorsement  must  be  a  guaranty, 
since  indorsement  in  its  stricter  sense  applies  only  to  nego- 
tiable instruments.*  And  such  indorser,  as  a  guarantor,, 
would  riot  be  entitled  to  formal  presentment  and  notice  of 
dishonor/  In  other  cases,  such  an  indorser  has  been  held 
to  be  an  original  maker  or  guarantor,^  according  to  the  in- 
tention of  the  parties;^  or  to  be  a  joint-maker,®  and,  as  suchy 
not  entitled  to  notice  of  dishonor  ;^°  or,  at  least  presump- 
tively, a  joint-maker." 

§  831.  Indorsement  by  Stranger — ^An  Original  Contract  as* 
Maker. — The  legal  effect  of  such  indorsements  has  been 
much  discussed  and  variously  decided.  The  view  which 
finds  most  support  is  probably  that  which  holds  the  indorse- 
ment of  a  negotiable  note  by  a  stranger  before  or  at  the  time 
of  its  delivery  to  the  payee  to  be  prima  facie  an  original 
undertaking  as  joint-maker  with  an  implied  liability  as  such 
to  the  payee  and  all  holders  for  value.  The  objection  to 
this  view,  which  is  most  strenuously  urged,  is  that  the  posi- 
tion of  the  signature  in  the  usual  place  of  indorsing  indicates 
a  contrary  intention. 


^Tiller  v.  Shearer,  20  Ala.  596  (1852). 
•Moore  v.  Folsom,  14  Minn.  340  (1869). 


•Crawford  v.  Lytle.  70  N.  C.  385  (1874) ;  White  v.  Weaver,  41  Dl.  409  (1866).; 
Moore  v.  Folsom,  supra,  , 

*  Crawford  v.  Lytle,  supra;  White  v.  Weaver,  supra.  Such  indorsement  is 
in  theBe  cases  held  to  be  simply  a  transfer. 

*2  Daniel  772;  1  Edwards  {826;  2  Parsons  125. 

•Parker  v.  Riddle,  11  Ohio  102  (1841). 

'  McMnllen  v.  Rafferty,  89  N.  Y.  456  (1882) ;  Roe  v.  Hallett,  20  N.  Y.  Weekly 
Dig.  34  (N.  Y.  iSup.  Ct.  1884). 

•1  Edwards  ?  391 ;  2  Parsons  125.  And  this  intention,  it  is  said,  must  be 
averred  and  proved,  1  Edwards  {  391. 

•Rothschild  V.  Grix,  31  Mich.  150  (1875) ;  Powell  v.  Thomas,  7  Mo.  440 
(1842) ;  Barr  v.  Mitchell,  7  Oregon  346  (1879) ;  Houghton  v.  Ely,  26  Wis.  181 
(1870) ;  Paine  v.  Noelke,  53  How.  Pr.  273  (1877) ;  S.  C,  11  Jones  &  8. 176- 
(1878) ;  Gorman  v.  Ketch^m,  33  Wis.  427  (1873). 

>»Barr  v.  Mitchell,  7  Oregon  346  (1879). 

"Lewis  V,  Harvey,  18  Mo.  74  (1853). 
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In  England,  one  who  so  indorsed  a  bill  of  exchange  after 
its  indorsement,  and  at  the  time  of  its  transfer,  by  the  payee, 
was  held  to  be  the  drawer  of  a  new  bill  and  liable  as  such  to 
the  indorsee.'  But  a  stranger  indorsing  a  note  before  the 
payee  at  its  making  has  been  held  not  to  be  a  maker  without 
a  special  undertaking  to  that  effect* 

In  tTie  United  States,  where  the  decisions  upon  this  subject 
have  been  far  more  numerous,  the  Massachusetts  rule,  fol- 
lowed by  many  cases  in  other  States,  is  that  such  indorser  is 
a  joint-maker.'  The  effect  of  this  rule,  so  far  as  it  seems  to 
render  notice  of  dishonor  unnecessary,  has  been  recently 
changed  by  statute  in  Massachusetts.  Such  cases  declare  the 
contract  to  be  an  original  joint  undertaking,  and  neither  a 
new  contract*  nor  an  indorsement.*     As  to  the  holder,  he  is 

*  Penny  v.  Innes,  1  Crorap.  M.  &  R.  439. 

•Gwinnell  v.  Herbert,  5  Ad.  <fe  El.  436. 

'Moies  V.  Bird,  11  Mass.  436  (1814) ;  Carver  v.  Warren,  5  Mass.  645  (1809)  ; 
Sumner  v.  Gay,  4  Pick.  311  (1826) ;  Austin  v.  Boyd,  24  lb.  64  (1835) ;  Samson 
V.  Thornton,  3  Mete.  275;  Union  Bank  v,  Willis,  8  lb.  504  (1844) ;  Benthall 
v.  Judkins,  13  J6.  2a5(1847);  Bryant  v.  Eastman,?  Gush.  Ill  (1851);  Riley  v. 
Oerrish,  9  76.  1()4 ;  Pearson  v.  Stoddard,  9  Gray  199  ( 1857) ;  Wright  v.  Morse, 
lb.  337  (1857) ;  Essex  Company  v.  Edmanda,  12  lb,  273  (1858) ;  Clapp  v.  Rice, 
13  lb.  403  (1859);  Fay  v.  Smith,  1  Allen  477  (1861);  Phoenix  Cotton  Mfg. 
Co.  V.  Fuller,  3  lb.  441  (1862) ;  Brown  v.  Butler.  99  Mass.  179  (1868) ;  Stoddard 
V.  Pen ni man,  108  Mass.  366  (1871) ;  National  Pemberton  Bank  v.  Loujjee,  lb, 
573  (1871);  Way  v.  Butterworth,  lb.  509  (1871);  Allen  v.  Brown,  124  Mass. 
77  (1878) ;  Gilson  v.  Stevens  Machine  Co.,  lb.  546  (1878) ;  Woods  v.  Woods, 
127/6.  141  (1879);  Spaulding  v.  Putnam,  128  lb.  363  (1880);  Colburn  v. 
Averill,  30  Me.  310  (1849);  Adams  v.  Hardy.  32  lb.  339  (1850) ;  Leonard  v. 
Wildes,  86  lb.  265  (1853);  Woodman  v.  Boothby.  66  lb.  389  (1876);  Rice 
V.  Cook,  71  lb.  559  (1880) ;  First  National  Bank  v.  Marshall,  73  76.  79  (1881) ; 
Herbage  v.  McEntee,  40  Mich.  337  (1879) ;  Moynahan  v.  Hanaford,  42  76. 
329  (1879);  Sullivan  v.  Violett,  6  Gill  181  (1847);  Ives  v.  Bosley,  35  Md. 
262  (1871);  Walz  v.  Alback,  37  16.  404;  Baker  v.  Block,  30  Mo.  225  (1860) ; 
Kuntz  V.  Tempel,  48  76.  71  (1871);  Stata  t;.  McWilliams,  7  Mo.  App.  99 
(1879) ;  Ackerman  v.  Westervelt,  2  Dutch.  92  n.  (1847) ;  Nelson  v.  Dubois,  13 
Johns.  175  (1816) ;  Brooks  v  Thatcher.  49  Vt.  492  (1877) ;  Martin  v.  Boyd,  11 
N.  H.  385  (1840) ;  Amsbaugh  v.  Gearhart,  11  Penua.  St.  482  (1849);  Good  v, 
Martin,  2  Col.  218  (1873),  affirming  1  Col.  165;  Best  t;.  Hoppie,  3  76.  137 
(1876) ;  Carr  v.  Rowland.  14  Tex.  275  (1855) ;  Massey  v.  Turner.  2  Houst.  79 
<1858) ;  Gilpin  v.  Marly,  4  76.  284  (1871) ;  Peckhara  v.  Gilman,  7  Minn.  446 
(1862) ;  Perkins  t;.  Brtrstow,  6  R.  I.  505  (1860) ;  McGee  v.  Connor,  1  Uuh  92 
(1873).  An  earlier  Michigan  decision  to  the  contrary  is  practically  disposed 
of  by  the  later  cases  above  cited  in  that  State,  Barkhead  v.  Williams,  1  Mich. 
N.  P.  38  (1869).  For  additional  citations  and  a  somewhat  refined  distinction 
between  the  presumptions  of  different  States,  the  reader  is  referred  to  a 
copious  note  in  1  Ames  L.  C.  269.  See  too,  1  Edwards  {  317 ;  2  Parsons 
120 ;  Story  on  Notes  H  476,  480. 

*Nathan  v.  Sloan,  34  Ark.  524  (1879). 

'Essex  Company  v.  Edmands,  12  Gray  273  (1858) ;  Martin  v.  Boyd,  11 
N.  H.  885  (1840) ;  Sibley  v.  Muskegon  Nat.  Bank,  41  Mich.  196  (3879). 
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a  maker,  and  as  to  the  regular  and  formal  maker,  a  surety  ;* 
although  he  may  even  be  liable  to  such  co-maker  for  contri- 
bution, if  so  understood." 

§  832.  Joint  Maker  —  Intention  —  Consideration.  —  If  a 
stranger  indorses  a  promissory  note  at  its  inception,  to  give 
it  credit  with  the  payee,  he  is  a  joint-maker.*  And  this  has 
been  held  to  be  the  case  notwithstanding  a  subsequent  in- 
dorsement by  the  payee  above  the  third  party's  signature;* 
and  although  there  was  an  express  agreement  between  the 
original  parties  that  he  should  be  a  surety  only;*  and  even 
although  he  was  ignorant  of  the  legal  eflTect  of  his  indorse- 
ment and  had  expressly  refused  to  become  a  surety ,•  or  had 
said  that  he  would  only  become  liable  as  indorser.^  So, 
where  the  maker  had  refused  to  ask  him  to  sign  on  the  face 
of  the  note,  and  had  agreed  with  the  payee,  unknown  to 
him,  to  ask  him  to  indorse.'  So,  too,  where  the  indorsement 
was  "  without  recourse  "  and  after  delivery  to  the  payee  in 
pursuance  of  a  prior  agreement  for  it* 

To  be  liable  as  a  joint-maker,  he  must  share  in  the 
original  consideration  or  contract.^®  Such  consideration  is 
sufficient  to  support  his  liability  as  maker."  But  if  the 
consideration  goes  wholly  to  the  maker,  he  will  be  a  purety 
as  to  him." 

'Good  V.  Martin.  5  Otto  90  (1877) ;  Hoffman  v.  Moore,  82  N.  C.  818  (1880) ; 
Killian  v.  Ashley,  24  Ark.  511  (1867). 

'Edsell  V.  Briggs,  20  Mich.  429  (1870),  both  being  in  such  case  accommo- 
dation parties  and  sureties  for  the  payee. 

•Chaddock  v.  Van  Ness,  6  Vroom  527  (1871) ;  Bryant  v,  Eastman,  7  Cush. 
Ill  (1851) ;  Robinson  v.  Bartlett,  11  Minn.  410  (1866) ;  Stein  v.  Passmore.  25 
Minn.  256  (1878).    See,  too.  Hay  den  v.  Weldon.  14  Vroom  128  (1881). 

*Baker  v.  Scott,  6  Rich.  305  (1852) ;  McCreary  v.  Bird,  12  lb.  554.  But  see 
Clapp  V.  Rice,  13  Gray  403  (1859). 

'Hunt  v.  Adams,  5  Mass.  358  (1809). 

•Carpenter  v.  Oaks,  10  Rich.  17  (1856). 

'Nash  V.  Skinner,  12  Vt.  219  (1840). 

*Owin^  V.  Baker,  54  Md.  82  (1880).  In  this  case  it  was  held  that  his 
original  intention  must  decide  whether  he  was  a  maker  or  indorser. 

•Childs  V.  Wyman,  44  Me.  433  (1857). 

"•1  Edwards  2  317 ;  Hay  den  v,  Weldon,  14  Vroom  128  (1881). 

"Nathan  v.  Sloan,  34  Ark.  524  (1879). 

^Cook  V.  Southwick,  9  Tex.  615  (1863). 
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As  a  maker,  it  has  been  held  that  such  indorser  is  bound 
by  an  acknowledgment  of  his  co-maker  taking  the  debt  oat 
of  the  Statute  of  Limitations.^  Also,  that  indorsers  are 
entitled  to  have  formal  demand  made  of  such  party  as  of  the 
other  makers,  and  will  be  discharged  by  failure  to  make 
such  demand.^ 

§  833.  Joint-Maker — Intention — Presumption. — In  distinc- 
tion from  the  cases  that  hold  such  indorsement  to  be  conclu- 
sively a  joint-making  are  those  which  hold  it  to  be  such 
jpresumptively?  And  this  has  been  held  to  be  the  ca^e 
prima  faciey  although  the  indorsement  was  expressly  "  with- 
out demand  and  notice,"*  or  "  responsible  without  demand 
or  notice." '^  While  such  is  the  presumptive  contract,  parol 
evidence  of  a  different  intention  is  admissible  between  the 
immediate  parties  to  the  contract,'  but  not  against  a  bona  fide 
holder  of  the  note  for  value  before  maturity.'  And  it  has 
been  held  that  his  intention  to  contract  as  maker  may  be 
shown  by  parol  in  an  action  brought  by  him  against  the 
payee  as  a  prior  indorser,  although  the  payee  indorsed  first.* 

On  the  other  hand,  it  has  been  held  that  parol  evidence  is 
requisite  in  order  to  render  such  an  indorser  liable  either  as 
maker  or  guarantor.®  And  to  hold  him  as  maker  not  only 
such  an  intention  must  be  proved,  but  also  the  fact  that  his 

» Perkins  v.  Barstow,  6  R.  I.  505  (1860). 

•Union  Bank  v.  Willis,  8  Mete.  604  (1844). 

'Chnddock  v.  Van  Ness,  6  Vroom  517  (1871) ;  Moynahan  v.  Hanaford,  42 
Mich.  329  (1879) ;  Perry  v.  Barret,  18  Mo.  140  (18e53) ;  Western  Building 
Association  v.  Wolff.  45  Mo.  104  (1869) ;  Seymour  v.  Farrell,  51  Mo.  95  (1872)  ; 
Crthn  V.  Dutton,  60  Mo.  297  (1875) ;  Cliaffe  v.  Memphis,  <fec.,  R.  R.,  64  Mo.  193 
(1876) ;  Boshyshell  v.  Ehninger,  3  Mo.  App.  574  (1877) ;  Semple  r.  Turner, 
65  Mo.  696  (1877) ;  Boyer  v.  Boogher,  11  Mo.  App.  130  (1881) ;  Pierce  v.  Irvine, 
1  Minn.  369  (1857) ;  McComb  v.  Thompson,  2  Minn.  139  (1858) ;  Cecil  v.  Mix, 
6  Ind.  478  (1855). 

*  Lowell  V.  Gage,  38  Me.  85  (1854). 

*Malbon  v.  Southard,  36  Me.  147  (1853). 

•Strong  v.  Riker,  16  Vt.  554  (1844);  Mammon  v.  Hartman,  51  Mo.  168 
(1872) ;  Faulkner  v.  Faulkner,  73  Mo.  327  (1880);  Sylvester  t;.  Downer,  20 
Vt.  355  (1848). 

^Owings  V.  Baker,  54  Md.  82  (1880) ;  Schneider  v.  Schiffman,  20  Mo.  571 
(1855). 

•Sturtevant  v.  Randall,  63  Me.  149  (1866). 

•Thomas  v.  Jennings,  5  Sm.  &  M.  627  (1846) ;  Dale  v.  Moffitt,  22  Ind.  118 
(1864).    In  this  case  the  note  wns  not  indorsed  by  the  payee. 
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indorsement  was  at  the  inception  of  the  note/  and  that  he 
was  privy  to  the  original  consideration.^  But  an  averment 
that  he  indorsed  the  note  before  its  delivery  to  induce  the 
payee  to  take  it,  is  suflScient;*  although  if  such  averment 
had  been  denied  by  the  plea,  he  might  have  been  shown  to 
be  a  guarantor.*  According  to  his  intention,  he  has  been 
held  to  be  a  maker  or  surety;*^  a  maker  or  indorser;'  a 
maker  or  guarantor;^  a  maker,  guarantor  or  indorser.® 

And  irrespective  of  presumptions,  the  meaning  of  such 
indorsement  obviously  becomes  a  question  of  intention  to 
be  determined  by  the  evidence  in  the  case.®  Although  this 
statement  is  sometimes  restricted  to  actions  between  the  origi- 
nal parties  and  in  the  absence  of  indorsement  by  the  payee.^® 
While,  if  such  indorsement  appears  above  that  of  the  payee, 
it  is  said  to  have  been  made  presumptively  to  obtain  credit 
with  the  payee,  and  to  belong  as  such  primu  fade  to  the 
original  contract,  sharing  in  tte  original  consideration.^^ 

§  834.  Indorsement  by  Stranger — -An  Indorsement. — ^In 
opposition  to  the  view  above  given  it  is  held  that  such 
indorser  contracts  and  becomes  liable  as  an  indorser,  his 
position  on  the  back  of  the  note  indicating  that  intention.^* 

^Robinson  v.  Abell,  17  Ohio  St.  36  (1848). 

'As  well  HS  a  special  averment  to  that  effect,  Dean  v.  Hall,  17  Wend.  214 
(1837).  In  this  case  the  note  was  payable  to  A.  or  bearer,  and  delivered  by 
A.  without  indorsement. 

•Marienthal  v.  Taylor,  2  Minn.  147  (1858). 

*  Carver  v.  Warren,  6  Mass.  545  (1809). 

*  Baker  v,  Robinson,  63  N.  C.  191  (1869)  j  McGee  v.  Connor,  1  Utah  92 
(1873). 

•Bright  V.  Carpenter,  9  Ohio  139  (1889) ;  Owings  v.  Baker,  54  Md.  82  (1880). 

'2  Parsons  3. 

•Burton  v,  Hansford,  10  W.  Va.  470  (1877). 

•1  Edwards  H  326,  327 ;  2  Parsons  121 ;  Story  on  Notes  H  479,  480. 

»1  Daniel  638. 

"  lb.  640. 

"Davis  V.  Barron,  13  Wis.  227  (1860);  Fear  v.  Dunlf^p,  1  G.  Greene  331 
(Iowa  1848) ;  Houston  v.  Bruner.  39  Ind.  376  (1872) ;  Haviland  v,  Haviland, 
14  Hun  627  (1878) ;  Jones  v.  Goodwin.  39  Cal.  493  (1870) ;  Milton  v.  DeGam- 
pert,  3  Ala.  648  (1842) ;  Price  v.  Lavender.  38  Ala.  389  (1862) ;  Jones  v  Good- 
win, supra.  As  to  subsequent  holders,  Jack  v.  Morrison,  48  Penna.  St.  113 
(1864).  And  not  a  joint  maker  or  guarantor,  Spies  v.  Gilmore,  1  N.  Y.  321 
(1848),  affirming  Gilmore  v.  Spies,  1  Barb.  158;  Hall  v.  Newcomb,  8  Hill  23S 
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This  show  of  intention  seems,  however,  to  conflict  with  the 
fact  that  such  signature  is  generally  made  for  the  further 
assurance  of  the  payee,  whereas  his  position  as  indorser  is 
naturally  after  that  of  the  payee  or  first  holder  and  tends  to 
negative  all  idea  of  liability  to  the  payee.  This  view  is,  how- 
ever, approved  as  "the  New  York  rule"  by  Judge  Daniel,  who 
regards  such  indorser  as  an  accommodation  drawer  with  the 
responsibility  and  privileges  of  an  indorser.* 

Where  the  maker  is  himself  the  payee  and  has  indorsed 
the  note  before  and  above  such  third  party,  he  is  obviously 
a  second  indorser  with  reference  to  the  payee  and  to  subse- 
quent holders.*  So,  if  the  note  is  payable  to  the  maker's 
own  order  and  indorsed  by  him  before  its  delivery,  the 
irregular  indorser  has  been  held  to  be  an  indorser  and  not  a 
guarantor.*  So,  if  the  payee's  name  has  been  left  blank  and 
afterward  filled  with  the  name  of  such  indorser,*  or  of  the 
holder.* 

So,  if  the  irregular  indorser  expresses  an  intention  by 
his  signature  to  bind  himself  as  indorser,  e.  g^  "A.  B.,  in- 
dorser," •  or  "A.  B.,  security;"^  or  "as  if  made  payable  to 

(1842) ;  Pierce  v,  Mann,  17  Pick.  244  (1835) ;  Zellweger  v.  Gaffe,  5  Duer  87 
(1855).  By  the  English  Bill  of  Exchange  Act  of  1882  {  56,  he  is  an  indorser 
as  to  all  holders  in  due  course  of  business. 

'''The  indorser  in  such  a  case  seems  to  us  to  stand  in  the  position  of  a  drawer 
whose  bill  of  exchange  is  payable  to  the  order  of  the  payee  and  which  has 
been  accepted  by  the  maker.  His  indorsing  in  that  peculiar  way  would 
indicate  that  it  was  done  for  accommodation  of  the  maker,  and  we  cannot 
eee  that  this  analogy  between  his  position  and  that  of  an  accommodation 
drawer  fails  in  any  particular,"  2  Daniel  773.  See  also,  1  Daniel  645 ;  2 
Parsons  2. 

•Dubois  v.  Mason,  127  Mass.  37  (1879) ;  Heath  «.  VanCott,  9  Wis.  516  (1859) ; 
So,  too,  obiter.  National  Pemberton  Bank  v,  Lougee,  108  Mass.  371  (1871). 

•Blatchford  v.  Milliken,  35  111.  434  (1864).  Especially  if  the  third  party's 
indorsement  be  placed  under  that  of  the  maker,  Kayser  v.  Hall,  85  ill.  511 
(1877). 

^Armstrong  v,  Harshman,  61  Ind.  52  (1878).  In  this  case  the  suit  was 
brought  without  success  by  a  surety  to  compel  such  indorser  to  contribute 
as  a  co-surety. 

>  Frank  v.  Lilienfeld,  33  Gratt.  393  (1880),  holding  him  liable  to  such  holder 
as  payee. 

'Callaway  v.  Harrold,  61  Ga.  Ill  (1878),  the  note  being  so  indorsed  on  its 
face,  and  not  indorsed  by  the  payee.  Such  indorser  may  be  a  maker  or 
indorser,  but  not  a  guarantor. 

'Kamm  v.  Holland,  2  Oregon  59  (1863),  holding  him  to  be  an  indorser  and 
not  A  maker  or  guarantor. 
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my  order  and  by  me  indorsed;"^  or  if  he  signs  after  the 
payee  to  enable  him  to  get  the  note  discounted.^ 

§  835.  Accommodation  Indorsement — Indorser  or  Surety.-^ 
It  has  been  held  that  such  an  indorsement  without  that  of 
the  payee  is  an  accommodation  indorsement.*  And  where 
several  indorse  a  joint  and  several  note,  one  of  them  being 
also  a  maker,  the  others  will  not  become  makers,  but  will 
be  liable  in  their  order  as  indorsers.*  In  like  manner,  in 
Massachusetts,  since  the  act  of  1874,  a  firm  name  so  indorsed 
constitutes  an  accommodation  indorsement  and  the  consent 
of  the  other  partners  must  be  shown.*  Where  there  are 
successive  indorsements  of  this  sort,  they  have  been  held  to 
be  joint  accommodation  indorsements,  making  the  indorsers 
liable  to  contribution  as  co-sureties.*  But  the  contrary  has 
been  held,  on  parol  evidence  of  intention,  where  the  note  was 
afterward  indorsed  by  the  payee  above  the  other  indorse- 
ments.^ 

It  has  been  held  to  be  a  question  of  intention  whether 
such  indorsers,  signing  before  the  payee  and  before  delivery 
of  the  note,  are  indorsers  or  sureties,  in  an  action  by  the 
payee  or  between  themselves.®  If  the  note  is  indorsed  by 
the  payee,  the  third  person  is  said  to  be  liable  as  an  in- 
dorser."  And  so  of  a  bill  of  exchange  payable  to  the  draw- 
er's order  and  indorsed  by  him.^®    He  has  been  held  liable 

iPinnea  v.  Ely,  4  McLean  173  (1846). 

*2  Parsons  123;  Barker  v.  Parker,  10  Gray  339  (1868) ;  Bigelow  v,  Colton, 
13  2b,  309  (1859).  So,  too,  without  the  indorsement  of  the  nominal  payee, 
if  he  is  the  real  payee,  Pease  v,  D wight,  6  How.  190  (1848). 

'Field  v.  New  Orleans  Delta  Co.»  21  La.  An.  24  (1869) ;  Clarke  v.  Smith,  2 
Cal.  605  (1852). 

^Guldin  V.  Linderman,  84  Penna.  St.  58  (1859). 

'National  Bank  of  the  Ck)mmonwdalth  v.  Law,  127  Mass.  72  (1879). 

'Greenough  v.  Smead,  3  Ohio  St.  415  (1854). 

^2  Parsons  123;  Clapp  v.  Rice,  13  Gray  403  (1859). 

•Kealing  v.  Vansickle,  74  Ind.  529  (1881).  But  in  Schafer  v.  Farmers,  Ac, 
Bank,  59  Penna.  St.  144  (1868),  they  were  held  to  be  indorsers  and  not 
sureties. 

•1  Daniel  635;  Snyder  v.  Oatman,  16  Ind.  265  (1861);  Voee  v.  Hurst,  18 
Ind.  551  (1859) ;  Bigelow  v.  Cotton,  13  Gray  809  (1859). 

'<^Rickey  v.  Dameron,  48  Mo.  61  (1871),  action  being  brought  by  the 
acceptor. 
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as  first  indorser  to  the  payee,  where  the  indorsenoent  was 
given  to  obtain  credit  from  the  payee  for  the  maker.^  But, 
on  the  other  hand,  it  has  been  held  that  as  indorser  he  is  not 
liable  to  the  payee.* 

§  836.  Prima  Facie  an  Indorser — Statutes. — Other  cases 
hold  him  to  be  only  prima  facie  an  indorser;^  especially  if 
he  again  signs  below  the  payee's  indorsement.*  As  such,  the 
blank  indorsement  cannot  be  filled  wiih  a  guaranty  without 
proof  of  a  special  agreement  to  that  efiect.*  Where  he  is 
held  to  be  presumptively  an  indorser,  it  has  been  said  that 
he  is,  therefore,  not  liable  to  the  payee  ;•  at  least  not  so 
liable  in  an  action  against  him  as  maker  without  special  evi- 
dence of  such  intention.^  But  an  indictment  for  forgery  of 
an  indorsement  has  been  held  not  to  be  sustained  by  such  an 
indorsement®  Nor  can  such  third  party  take  up  the  note  at 
its  maturity  and  sue  the  payee  as  an  indorser.* 

In  California  and  Dakota  he  is  now  by  statute  liable  as  an 
indorser  to  the  payee.^°  And  so  by  recent  statute  in  Con- 
necticut, whether  the  note  is  negotiable  or  not,  and  whether 

» Coulter  V.  Richmond.  59  N.  Y.  478  (1876) ;  Meyer  v.  Hibeher,  47  76.  266 
(1872);  Moore  v.  Cross,  19  lb.  227  (1859);  Waterbury  v.  Sinclair,  26  Barb. 
455  (1857) ;  or  to  the  original  holder,  where  he  is  himself  named  as  payee, 
Willis  V,  Green,  10  Wend.  516  (1888). 

•Bogue  V.  Melick,  25  111.  91  (1860);  Kealing  v.  Vansickle,  74  Ind.  629 
(1881) ;  Shenk  v.  Robeson,  2  Grant  872  (Penna.  1858) ;  Taylor  v,  McCune,  11 
Peima.  St.  460  (1849).  Such  liability  being  in  effect  to  make  the  second 
indorser  liable  to  the  first,  Ellis  v.  Brown,  6  Barb.  282  (1849). 

•Bronson  t;.  Alexander,  48  Ind.  244  (1874) ;  Jennings  t;.  Thomas,  13  Sm.  & 
M.  617  (1850);  Sill  v.  Leslie,  16  Ind.  236  (1861);  Drake  v.  Markle,  21  Ind. 
434  (1863) ;  Browning  v.  Merritt,  61  Ind.  425  (1878) ;  and  not  a  joint  maker, 
although  the  note  is  in  form  joint  and  several,  Guldin  v.  Linderman,  34 
Penna.  St.  58  (1859).  But  such  prima  facie  indorser  may  be  proved  by 
parol  to  be  a  surety,  Cottrell  v.  Shandley,  77  Ind.  848  (1881). 

^Arnold  t>.  Bryant,  8  Bush  668  (1871). 

*Clouston  V.  Barbiere,  4  Sneed  836  (1857). 

•Bogue  v.  Melick.  25  111.  91  (1860);  Kealing  v,  Vansickle,  74  Ind.  629 
(1881) ;  Shenk  t».  Robeson,  2  Grant  372  (Penna.  1^58) ;  Taylor  ».  McCune,  11 
Penna.  St.  460  (1849) ;  Schollenberger  v.  Nehf,  28  Penna.  St.  189  (1857). 

'Guldin  v.  Linderman,  34  Penna.  St.  58  (1859) ;  Phelps  v.  Vischer,  60  N. 
Y.  69  (1872) ;  Fegenbush  v.  Lang,  28  Penna.  St.  193  (1857) ;  Hahn  v.  Hull,  4 
E.  D.Smith  664  (1855). 

•Drake  u  State  of  Ohio.  19  Ohio  St.  211  (1869). 

•Slack  r.  Kirk,  67  Penna.  St.  380  (1871). 

^Califamia  (1880 1  Hitt.  Codes  {{  8108,  8117) ;  Dakota  (1877  Bev.  Codes  472 
1 1845). 
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he  indorses  before  or  after  the  payee.^  In  Massachusetts  he 
is  entitled,  like  an  indorser,  to  notice  of  dishonor.^  While 
in  Kentucky  he  is  prima  facie  an  assignor.* 

§  837.  Second  Indorser. — In  many  cases,  and  more  espe- 
cially in  Pennsylvania  and  New  York,  he  has  been  held  to 
be  a  second  indorser,*  if  so  intended  by  all  parties,'  and  not 
intended  to  obtain  credit  from  the  payee;®  and,  as  such,  not 
liable  until  after  indorsement  by  the  payee  ;^  or  at  least 
prima  facie  a  second  indorsement.®  And  he  has  been  held 
to  be  such  an  indorser,  where  an  accommodation  payee  in- 
dorses above  him  ;•  or  where  the  payee  indorses  above  him 
afterward,  as  part  of  the  original  agreement.^®  As  such 
second  indorser,  it  seems  that  he  will  not  be  liable  to  the 
payee  by  reason  of  any  agreement  between  the  maker  and 
payee  unknown  to  him,  to  the  effect  that  the  maker  would 
furnish  a  surety  on  the  note."  Nor  will  he  be  liable  ao  such 
to  one  who  purchases  from  the  payee  by  indorsement  after 
maturity.^*  And,  on  the  other  hand,  if  the  payee  indorses 
first,  such  second  indorser  may  sue  him  as  first  indorser." 

^ConneclicuJt  {1884  Pub.  Acts  p.  365). 

* Massaxihusetis  (1882  P.  S.  c.  77  i  16). 

•Unless  the  note  can  be  legally  placed  on  the  footing  of  a  bill  of  exchange 
or  a  different  intention  is  expressed,  Kentucky  (1881  G.  S.  251  2  14) ;  or  in- 
tended, Williams  t;.  Obst,  12  Bush  266  (1876). 

*Bacon  v.  Burnham,  37  N.  Y.  614  (1868) ;  Bradford  v.  Pauly,  18  Kans.  216 
(1877);  Comparree  v.  Brockway,  11  Humph.  355  (1850);  Eilbert  v  Fink- 
beiner,  68  Penna.  St.  243  (1871) ;  Herrick  v.  Carman.  12  Johns.  159  (1815) ; 
Losee  v,  Bissell,  76  Penna.  St.  459  (1874) ;  Bogue  v.  Melick,  25  III.  91  (1860) ; 
Schafer  v.  Farmers',  &c..  Bank,  59  Penna.  St.  144  (1868).  "  The  Pennsylvania 
rule,"  1  Daniel  642.  '*  The  New  York  rule,"  and  approved  as  such  if  the 
note  is  payable  to  the  maker's  order,  1  Edwards  J?  391,  650;  2  Parsons  123; 
2  Ames  Cases  on  Bills  and  Notes  838.  Comparree  v.  Brockway,  supra^  was 
afterward  overruled  in  Harding  v.  Waters,  6  B.  J.  Lea  324  (1880). 

*  Patch  V.  Wiishburn,  16  Gray  82  (1860);  and  not  in  such  case  a  joint 
maker,  lb. 

•Lester  v.  Paine,  39  Barb.  616  (1862). 

^Blatchford  v.  Milliken,  35  111.  434  (1864). 

•Cady  V.  Shepard,  12  Wis.  713  (1860) ;  Chaddock  v.  Van  Ness,  9  Vroom  617 
(1871) ;  Hayden  v.  Weldon,  14  lb.  128  (1881),  obiter. 

•Bradford  v.  Pauly,  18  Kans.  216  (1877). 

••Chalmers  v.  McMurdo,  6  Munf.  252  (1816). 

"Hull  V.  Marvin,  2  T.  &  C.  420  (1873);  Tillman  v,  Wheeler,  17  Johns.  326 
(1830). 

"Bacon  v.  Burnham,  37  N.  Y.  614  (1868). 

"Cogswell  V.  Hayden,  5  Oregon  22  (1873). 
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§  838.  Guaranty. — A  third  view,  well  supported  by  reason 
and  authority,  is  that  such  an  indorser  is  a  guarantor.*  It 
is  probable  that  in  a  great  majority  of  instances  the  pur- 
pose of  all  the  original  parties  to  such  irregular  indorsement 
was  to  furnish  additional  security  by  way  of  guarantor  or 
surety  to  the  actual  or  nominal  payee.  The  chief  difficul- 
ties in  the  way  of  adopting  this  view  lie  in  the  fact  that  the 
indorser  thereby  becomes  liable  without  due  presentment  or 
notice  of  dishonor,  often  contrary  to  his  understanding  of 
the  contract,  and,  on  the  other  hand,  in  the  rule  of  the  Stat- 
ute of  Frauds,  which,  in  many  States,  requires  contracts  of 
guaranty  and  the  consideration  therefor  to  be  expressed  in 
writing.  In  Iowa  such  indorser  is  by  statute  a  guarantor.' 
And  in  Dakota  he  is  discharged  by  what  discharges  a  guar- 
antor.^ In  Connecticut,  until  the  act  of  1884,  he  was  held 
to  guarantee  that  the  note  was  collectible  by  due  diligence.* 
And  in  other  States  he  has  been  held  to  be  a  guarantor,  if  he 
indorses  at  the  payee's  request,^  or  above  the  payee  for  the 

*  Story  on  Bills  {  216;  Story  on  Notes  {  477;  Brandt  on  Suretyship  and 
Guaranty  J  147  et  seq.;  Chitty  362;  Jackson  v,  Hudson,  2  Campb.  447; 
Boynton  v.  Pierce,  79  111.  145  (1875);  Carroll  v.  Weld,  13  111.  682  (1852) ; 
Clayton  v.  Coburn.  42  Conn.  348  (1875) ;  Dietrich  v.  Mitchell,  43  111.  40 
(1867) ;  Harding  v.  Waters,  6  B.  J.  Lea  324  (1880) ;  Kearnes  v.  Montgomery, 
4  W.  Va.  29  (1870);  Pearce  t;.  Kennedy,  5  Cal.  188  (1855) ;  Rodabaugh  v, 
Pitkin,  46  Iowa  544  (1877);  Sibley  v.  Van  Horn,  13  Iowa  209  (1862);  Van 
Doren  v.  Tjader,  1  Nev.  880  (1865) ;  Ford  v.  Hendricks.  34  Cal.  673  (1868) ; 
Mecorney  v.  Stanley.  8  Cush.  85  (1851) ;  Jones  v.  Kitter,  32  Tex.  717  (1870) ; 
Clark  V.  Merriam,  25  Conn.  576  (1857) ;  and  neither  a  second  indorser  nor  a 
joint  maker.  Firman  v.  Blood,  2  Kans.  496  (1864).  So,  a  similar  indorse- 
ment in  the  form  of  an  express  guaranty,  Riggs  v.  Waldo,  2  Cal.  485  (1852) ; 
or  under  a  general  verbal  agreement  with  creditors  of  a  compounding 
debtor  to  become  responsible  for  his  notes,  Glickauf  v.  Kaufman,  73  111.  378 
(1874). 

*  Iowa  (1880 1  Mcaain's  Ann.  Stat.  586  J  2089).  So,  in  Illinois,  the  indorser 
of  an  instrument  payable  to  bearer  is  a  guarantor,  unless  it  be  otherwise 
expressed  (1883  B.  S.  c.  98  i  8),  and  cannot  be  held  liable  in  an  action  of 
assumpsit.  Porter  v,  Drennan,  13  Bradw.  362  (1883). 

*  Dakota  (1877  R.  C.  3  1849). 

*Holbrook  v.  Camp.  38  Conn.  23  (1871) ;  Rhodes  v.  Seymour,  36  Conn.  1 
(1869) ;  Riinsom  v.  Sherwood,  26  Conn.  437  (1857).  Such  contract  is  defined 
in  Holbrook  v.  Camp,  supra,  to  be  "  an  engagement  by  the  indorser  that  the 
note  was  due  and  payable  according  to  its  tenor,  that  the  maker  would  be 
of  ability  to  pay  it  when  due  and  that  by  the  use  of  due  diligence  it  would 
then  be  collectible."  So,  too,  Perkins  t;.  Catlin,  11  lb.  213  (1836).  So,  of  a 
non-negotiable  note,  Huntington  v.  Harvey,  4  Conn.  124  (1821). 

•Scholienberger  v.  Nehf,  28  Penna.  St.  189  (1857). 


GUARANTY.  603 

• 

purpose  of  obtaining  credit  for  him  ;^  or  if  he  receives  a  con- 
sideration as  guarantor.*  But  the  original  consideration  of 
the  note  has  been  held  insufficient  to  bind  him  as  guar- 
antor.' In  Kentucky,  as  we  have  seen^  an  indorsement  by 
a  third  party,  before  delivery  to  the  payee,  is  prima  facie  a 
mere  assignment,  but  it  will  be  construed  as  a  guaranty  if 
so  intended.* 

Other  cases  hold  such  indorsement  to  be  presumptively  a 
guaranty  ;*  at  least  in  the  hands  of  the  payee  ;•  and  if  there 
are  two,  both  are  presumed  to  be  guarantors,  and  not  one  a 
guarantor  and  one  an  indorser.^  But  such  presumption  may 
be  rebutted  by  parol  evidence  of  a  different  intention.®  It 
has  been  held,  however,  that  an  intention  to  become  joint 
maker  or  guarantor  must  be  specially  averred  in  pleading;* 
and  specially  proved.^® 

*  Cromwell  v.  Hewitt,  40  N.  Y.  491  (1869).  But  not  if  he  indorses  after  the 
payee,  Boynton  v.  Pierce,  79  111.  145  (1875).  If  he  indorses  after  the  note  is 
delivered,  he  is  a  guarantor  or  surety,  not  a  maker,  Way  v.  Butterworth, 
108  Mass.  609  (1871).  So,  he  is  a  guarantor  if  he  indorses  after  maturity, 
although  he  adds  "  I  will  extend  my  name  on  the  within  to  March,  1861, 
Pickett  V.  Hawes,  14  Iowa  460  (1862). 

"Oakley  v.  Boorman,  21  Wend.  588  (1889). 

■Jones  V.  Kitter,  82  Tex.  717  (1870.) 

*Levi  V.  Mendell,  1  Duv.  77  (1863). 

'Arnold  v.  Bryant,  8  Bush  668  (1871);  Brown  v.  Reasner,  5  Bradw.  45 
(1879) ;  Watson  v.  Hurt,  6  Gratt.  633  (1850) ;  Wallace  v.  Goold,  91  111.  15 
(1878)  Pahlman  v.  Taylor,  75  lb.  629  (1874)  ;  Hamilton  v.  Johnston,  82  III. 
89  (1876) ;  or  it  may  be  shown  to  be  a  guaranty  by  parol,  Eilbert  v.  Fink- 
beiner,  68  Penna.  St.  243  (1871) ;  Levi  v.  Mendell,  1  Duv.  77  (1863) ;  Wright 
t;.  Morse,  9  Gray  337  (1857) :  Welsh  t;.  Ebersole.  75  Va.  651  (1881) ;  Clarke  v. 
Smith,  2  Cal.  605  (1852);  Barrows  v.  Lane.  5  Vt.  161  (1832) ;  Ulen  v.  Kitt- 
ridge,  7  Mass.  233  (1810) ;  Seymours  Farrell,  51  Mo.  95  (1872) ;  Browning 
V.  Merritt,  61  Ind.  425  (1878).  But  see,  contra,  Cottrell  v.  Conklin,  4  Duer 
45  (1854). 

•Webster  v.  Cobb,  17  111.  459  (1856) ;  Parkhurst  v.  Vail,  73  lb.  343  (1874). 

'Pahlman  v,  Taylor,  75  111.  629  (1874). 

•Cushman  v.  Dement,  4  III.  497  (1842) ;  Eberhart  v.  Page.  89  111.  550  (1878) ; 
Lincoln  v.  Hinzey.  51  111.  435  (1869);  Robinson  v.  Abell,  17  Ohio  36  (1848); 
Stowell  V.  Raymond.  83  III.  120  (1876) ;  Schollenberger  v.  Nehf,  28  Penna. 
St.  189  (1857) ;  Seymour  v.  Mickey,  15  Ohio  St.  515  (1864) ;  White  v.  Weaver, 
41  111.  409  (1866) ;  Klein  v.  Currier,  14  111.  237  (1852) ;  Perkins  v.  Catlin,  11 
Conn.  213  (1836).  In  Ohio  the  presumption  is  confined,  as  it  seems,  to  in- 
dorsements made  after  the  inception  of  the  note,  Champion  v.  Griffith,  13 
Ohio  228  (1844). 

•Cawley  v.  Costello,  15  Hun  303  (1878) ;  and  such  averment  will  be  suffi- 
cient, although  he  be  shown  by  the  pleading  and  proof  to  be  a  surety,  Perry 
V.  Barret,  18  Mo.  140  (1853). 

"  Birchard  v.  Bartlett,  14  Mass.  279  (1817). 
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And  it  has  been  held  that  the  holder  may  fill  such  blank 
indorsement  by  writing  a  guaranty  over  it;^  and  that  if  it 
is  wrongly  filled,  this  is  matter  of  defense,  and  must  be  spe- 
cially pleaded.'  But  other  eases  hold  that  such  an  indorse- 
ment implies  no  authority  to  write  a  guaranty,^  and  that  it 
cannot  be  so  filled  without  proof  of  a  special  agreement  to 
that  effect.^  And  it  has  been  held  that  parol  evidence  is  not 
admissible  to  prove  such  authority  or  agreement.* 

Where,  indeed,  such  indorsement  was  made  after  the  mak- 
ing of  the  instrument,  and  upon  sufficient  consideration,  it  is 
by  general  admission  a  guaranty,"  and  may  be  filled  as  such.^ 
So,  if  made  by  way  of  a  transfer  of  the  note  after  the  payee's 
death  by  indorsement  of  an  executor,  who  was  appointed  by 
the  payee's  will  but  had  not  qualified.®  On  the  other  hand, 
if  made  after  transfer  by  the  payee,  it  is  merely  a  guaranty 
to  the  transferee,  and  does  not  render  such  indorser  liable  to 
the  payee." 

§  839.  Surety. — Another  view  makes  such  irregular  in- 
dorser a  surety  for  the  maker,^°  and,  as  such,  unable  to  sue 
the  payee  as  a  prior  indorser."  This  view  is  adopted  in 
Georgia  by  statute,"  where  the  note  is  not  indorsed  by  the 
payee."    And  in  North  Carolina,  the  statute  makes  him  a 

*  Nelson  v.  Dubois,  13  Johns.  176  (1816);  Arnold  v.  Bryant,  8  Bush  668 
(1871);  White  v.  Weaver,  41  III.  409  (1866) ;  Killian  v.  Ashley,  24  Ark.  511 
(1867).    So,  too,  obUer,  Dietrich  v.  Mitchell,  43  III.  40;  and  see  infra,  i  840. 

*  Harding  v.  Waters,  6  B.  J.  Lea  324  (1880). 
•Hoffman  i*.  Coombs,  9  Gill  284  (1850). 
*Clou8ton  V.  Barbiere,  4  Sneed  336  (1857). 

*  Draper  v.  Weld,  13  Gray  580  (1859). 

•Ulen  v,  Kittredge,  7  Mass.  233  (1810) ;  Tenny  v.  Prince,  4  Pick.  385  (1826) ; 
S.  C,  7  lb.  243  (1828) ;  Killian  v,  Ashley,  24  Ark.  511  (1867). 

^Ulen  V.  Kitlredge,  supra. 

•Stagg  V.  Linnenfelser,  59  Mo.  336  (1875). 

•Nelson  v.  Harrington,  16  Gray  139  (1860). 

*•  Ashton  V.  Sproule,  35  Penna.  St.  492  (1860) ;  Camp  v.  Simmons,  62  Ga.  78 
(1878) ;  Collins  v.  Frist,  20  La.  An.  348  (1868) ;  Crane  v.  Trudeau,  19  La.  An. 
807  (1867) ;  Cooley  v.  Lawrence,  4  Mart.  (n.  b.)  639  (1817) ;  Rogers  v.  Gibbs, 
24  La.  An.  467  (1872). 

"Labron  v.  Woram,  1  Hill  91  (1841). 

"Collins  V.  Everett,  4  Ga.  266  (1848). 

"Camp  V.  Simmons,  62  Ga.  73  (1878).  So  in  Iowa  before  the  statute, 
Picket  V.  Hawes.  14  Iowa  460  (1862) ;  Rodabaugh  v.  Pitken,  46  lb.  544  (1877)  ; 
SiMev  V.  Horn,  13  lb.  209  (1862). 
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surety  to  all  holders,  except  in  case  of  foreign  and  inland 
bills  of  exchange.^  And  such  indorser  is  a  surety  where 
^n  original  agreement  to  that  effect  was  made  with  his  knowl- 
edge at  the  time  of  the  indorsement;*  or  where  he  is  called 
a  surety  in  the  body  of  the  note.*  But  in  Indiana  he  is  held 
not  to  be  surety  without  clear  evidence  of  such  agreement.* 
Other  cases  have  held  him  to  be  prima  facie  a  surety, 
leaving  it  to  be  determined  as  a  question  of  intention  whether 
he  is  surety  or  maker  ;*  or  a  surety  on  parol  evidence  of  such 
<!ontract,*  and  liable  on  such  evidence  to  the  payee.^  And 
in  Georgia  successive  indorsers  of  this  sort  have  been  held 
liable  as  co-sureties,  and  entitled  as  such  to  receive  contribu- 
tion from  one  another.® 

§  840.  Blank  Indorsements  by  Stranger — ^How  Filled. — The 
<3onstruction  of  such  indorsements  determines  in  general  what 
•contract  may  be  written  over  the  signature  in  blank  as  the 
indorser's  contract.  Thus,  in  some  States  it  has  been  held 
that  a  guaranty  may  be  written  over  the  indorsement,  as  we 
have  seen  ;•  especially  if  the  indorsement  is  after  and  not  at 
the  time  of  the  making  of  the  note.^®  Other  cases  hold  that 
a  contemporaneous  blank  indorsement  cannot  be  filled  with 

»Batt.  Rev.  c.  lOJlO. 

•  JftflFray  v.  Brown,  74  N.  Y.  893  (1878) ;  Clothier  v.  Adriance,  61  lb.  822 
(1873). 

'National  Pemberton  Bank  v.  LouKee,  108  Mass.  871  (1871);  Palmer  v. 
•Grant.  4  Ck)nn.  389  (1822). 

^Schulz  V.  Klenk,  49  Ind.  212  (1874);  and  in  West  Vireinia  a  contract 
of  suretyship  cannot  be  written  over  the  indorsement,  Kearnes  v,  Mont- 
gomery, 4  W.  Va.  29  (1870). 

» Baker  v.  Briggs,  8  Pick.  122  (1829). 

'  Watkins  v.  Kirkpatrick,  2  Dutch.  84  (1856),  although  the  note  was  after- 
-ward  indorsed  without  recourse  by  the  payee  above  such  indorser. 

*  Having  received  commissions  from  the  maker  for  such  accommodation, 
Laflin  v.  Pomeroy,  11  Conn.  440  (1836). 

•Camp  V.  Simmons,  62  Ga.  73  (1878). 

•This  is  the  rule  in  Illinois,  Boynton  v.  Pierce,  79  111.  145  (1875) ;  Cushman 
V.  Dement,  4  111.  497  (1842);  Heinz  v.  Cahn,  29  III.  308  (1862) ;  Webster  v. 
Cobb,  17  III.  459  (1856) ;  on  proof  of  such  agreement,  Smith  v.  Finch,  3  76. 
:32l  (1840).  So,  in  other  States,  Arnold  v,  Bryant,  8  Bush  668  (1871) ;  Rivers 
V.  Thomas,  1  B.  J.  Lea  649  (1878) ;  Harding  v.  Waters,  6  76.  324  (1880) ;  Levi 
«.  Mendell,  1  Duv.  77  (1863).    See  also,  supra,  }  838. 

^Killian  v,  Ashley,  24  Ark.  511  (1867). 
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a  guaranty  ;^  and  that  if  such  contract  is  written  by  mistake- 
it  may  be  canceled.*  Others  hold  that  it  may  be  so  filled 
in  pursuance  of  a  special  agreement,^  or  at  suit  of  the 
payee.* 

In  other  States  the  holder  can  write  an  absolute  promise 
to  pay  to  the  bearer  ;*  or  a  joint  promise  to  pay  as  co-maker;" 
or  an  original  promise  or  indorsement.^  In  a  suit  by  the 
payee  the  actual  contract  made  by  the  parties  may  be  written 
over  the  indorsement'     But  if  the  indorsement  was  after 

r 

maturity  of  the  note,  this  could  not  be  done  in  Massachu- 
setts;* but  could  be  done  in  Connecticut.^®  And  where  the- 
blank  was  wrongly  filled,  and  not  in  accordance  with  the- 
contract  actually  made,  it  has  been  held  that  such  filling  of 
the  indorsement  might  be  disregarded  on  the  trial.*^ 

§  841.  Parol  Evidence — ^When  Admissible. — ^Various  and 
conflicting  as  are  the  views  above  expressed,  it  is  quite  ap- 
parent that  the  general  and  reasonable  tendency  of  the  courts 
is  to  avoid  conclusive  presumptions  in  interpreting  such  in- 
dorsements, treating  them  at  best  as  having  a  prima  facie 
meaning,  dependent,  however,  on  an  actual  intention  of  the 
parties  and  subject  to  be  explained  and  controlled  by  parol 
evidence."    Such  evidence  has  been  admitted  at  the  suit  of 

»Hayden  v.  Weldon,  14  Vroom  128  (1881). 

•Allen  V.  Brown,  120  Mass.  78  (1878) ;  Bosbyshell  v.  Ehninger,  8  Mo.  App. 
574  (1877) ;  Seymour  v.  Mickey,  15  Ohio  515  (1864). 

•Clouston  V.  Barbiere,  4  Sneed  336  (1857);  Windheim  v.  Ohlendorf,  8 
Bradw.  436  (1878).  But  in  the  absence  of  proof  of  a  contrary  agreement, 
such  writing  was  allowed  in  Small  v.  Sloan,  1  Bosw.  353  (1857). 

*  Campbell  v.  Butler,  14  Johns.  349  (1817).  See,  too.  Nelson  v.  Dubois,  18 
J6.  176  (1816). 

*Barr  v.  Mitchell,  7  Oregon  346  (1879).    This  was  a  non-negotiable  note. 

•Riley  v.  Gerrish,  9  Gush.  104  (1851). 

'Bright  v.  Carpenter,  9  Ohio  139  (1839).  But  not  a  contract  as  surety, 
Kearnes  v.  Montgomery,  4  W.  Va.  29  (1870). 

«Riley  v,  Gerrish,  9  Cush.  104  (1851) ;  Richards  v.  Warring,  1  Keyes  576 
(1864). 

•Brown  v.  Butler,  99  Mass.  179  (1868). 

"Beckwith  v,  Angell,  6  Conn.  315  (1823). 

"Sylvester  v.  Downer,  20  Vt.  855  (1848). 

"Good  v.  Martin,  5  Otto  90  (1877) ;  Rey  v.  Simpson,  22  How.  841  (1859) ;. 
Patch  V,  Washburn,  16  Gray  82  (1860) ;  Essex  Company  v.  Edwards,  12  Gray 
278  (1858);  Riley  v.  Gerrish,  9  Cush.  104  (1851);  Chaddock.  v.  Vanness,  6- 
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the  payee  to  show  that  the  indorser  was  a  maker  ;^  or  a 
surety  or  maker;*  or  not  a  maker;'  or  a  guarantor;*  or  an 
indorser;*  or  a  second  indorser;®  or  an  indorser  or  guaran- 
tor;^ or  a  second  indorser  or  guarantor;'  or  a  surety.^ 
Parol  evidence  may  explain  sCich  indorsement,  whether  the 
note  is  negotiable  or  not;^°  and  although  the  indorsement 
was  made  after  maturity;"  and  although  the  payee's  in- 
dorsement without  recourse  was  afterward  placed  above  it." 
Such  evidence  has  been  held  admissible  to  explain  an 
indorsement  of  this  character,  even  where  it  stood  below 

Vroom  517  (1871);  Johnson  v.  Ramsey,  14  Vroom  279  (1881);  Watkins  v. 
Kirkpatrick,  2  Dutch.  84  (1856);  Ackerman  v.  Westervelt,  2  Dutch.  92  n. 
(1847);  Crozer  v.  Chambers,  Spencer  256  (N.  J.  1844) ;  Brown  v.  Reasner,  5 
Bradw.  45  (1879) ;  Lincoln  v.  Hinzey,  51  111.  435  (1869) ;  Eberhart  v.  Page,  89 
76.  550  (1878) ;  Owings  v.  Baker,  54  Md.  82  (1880) ;  Jennings  v.  Thomjis,  13 
8m.  &  M.  617  (1850);  Cahn  v.  Dutton,  60  xMo.  297  (1875);  Faulkner  v. 
Faulkner,  lb.  327  0880) ;  Baker  v.  Scott,  5  Rich.  305  (1852) ;  Perkins  v.  Cat- 
lin.  11  Conn.  213  (1836) ;  Strong  r.  Riker,  16  Vt.  554  (1844) ;  Pierse  v,  Irvine, 
1  Minn.  369  (1857) ;  Cooley  v.  Lawrence,  4  Mart.  (o.  s.)  639  (1817) ;  Welsh  v. 
Ebersole,  75  Va.  651  (1881),  obiter.  So,  in  Pennsylvania,  prior  to  the  act  of 
1855,  Eilbert  v.  Finkbeiner,  68*  Penna.  St.  243  (1871) ;  but  not  since,  Schafer 
V.  Farmers  and  Mech.  Bank,  59  lb.  144  (1868).  Such  evidence  is  admissible 
inter  partes,  but  not  against  a  bona  fide  holder  for  value,  Houston  v.  Bruner, 
39  Ind.  376  (1872) ;  and  its  admissibility  between  original  parties  has  been 
denied,  Wright  v.  Morse.  9  Gray  337  (1857). 

*  Lincoln  v.  Hinzey,  51  111.  435  (1869) ;  or  at  the  suit  of  the  payee's  imme- 
diate indorsee.  Browning  v.  Merritt,  61  Ind.  425  (1878). 

•Kealing  v.  Vansickle,  74  Ind.  529  (1881). 

•Mammon  v.  Hartman,  51  Mo.  168  (1872). 

*Eilbert  v,  Finkbeiner,  68  Pennav.  St.  243  (1871).  So^  at  the  suit  of  the 
payee's  immediate  indorsee.  Browning  v.  Merritt,  61  InH.  425  (1878) ;  or  at 
the  suit  of  an  indorsee  after  maturity,  Seymour  v.  Farrell,  51  Mo.  95  (1872) ; 
Levi  V.  Mendell.  1  Duv.  77  (1863).  So,  at  the  suit  of  the  payee,  a  guarantor 
and  not  a  joint  maker.  Barrows  v.  Lane,  5  Vt.  161  (1833). 

*Cady  V.  Shepard,  12  Wis.  713  (1860);  Hamilton  v.  Johnston,  82  111.  39 
(1876) ;  Eberhart  v.  Page,  89  lb.  550  (1878) ;  Lewis  v.  Harvey,  18  Mo.  74 
(1853) ;  and  not  a  joint  maker,  Beidman  v.  Gray,  35  lb.  282  (1864).  So,  at 
suit  of  the  payee's  immediate  indorsee,  Seymour  w.  Mickey,  15  Ohio  St.  515 
(1864). 

*Patch  v.  Washburn.  16  Gray  82  (1860),  unless  it  was  taken  by  the  payee 
as  the  contract  of  a  joint  maker  and  the  indorser  has  estopped  himself 
from  setting  up  a  different  contract. 

'Kellogg  V.  Dunn,  2  Mete.  215  (Ky.  1859). 

'Burton  v.  Hansford,  10  W.  Va.  470  (1877),  and  not  a  maker. 

•And  not  a  guarantor.  Baker  v.  Robinson,  63  N.  C.  191  (1869). 

"Wells  V.  Jackson,  6  Blackf.  40  (1841). 

"McCelvy  v.  Noble,  12  Rich.  167  (1859). 

"Watkins  v.  Kirkpatrick,  2  Dutch.  84  (1856).  In  this  case  the  plaintiff 
was  an  indorsee  of  the  payee  after  maturity  and  the  defendant  was  allowed 
to  show  that  he  indorsed  the  note  as  a  surety. 
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that  of  the  payee  ;^  as  well  as  where  the  payee's  indorse- 
ment was  absent.*  But  in  the  former  case  it  is  in  general 
admissible  only  against  original  parties  or  purchasers  after 
maturity  or  with  notice,*  unless  the  paper  is  non-negotiable.* 
Parol  evidence,  where  it  is  admissible,  may  show  that  such 
indorser  is  liable  to  the  payee.*  So,  that  the  indorsement 
was  made  at  the  date  of  the  note  and  intended  as  an  original 
promise;*  and  that  the  payee  afterward  indorsed  the  note 
above  such  signature  \^  or,  on  the  other  hand,  that  it  was  not 
contemporaneous  with  the  note,  and,  therefore,  not  a  joint 
promise;*  or  was  indorsed  at  the  maturity  of  the  note  as  a 
guaranty.®  Moreover,  such  indorser  may  show,  at  the  suit 
of  the  original  payee,  that  he  had  expressly  refused  to  sign  as 
joint  maker  ;^**  or  that  he  had  signed  with  the  payee's  name 
blank  under  a  special  agreement,  and  that  a  diversion  of  the 
paper  had  been  made  contrary  to  the  agreement.'^ 

§  842.  Parol  Evidence — When  Inadmissible. — On  the  other 
hand,  parol  evidence  cannot  be  allowed  in  such  cases  to  pre- 
judice a  bona  fide  holder."  Thus,  the  indorser  of  a  note  be- 
fore its  delivery  cannot  show  an  agreement  with  the  payee 

*  Brown  v.  Butler,  99  Mass.  179  (1868);  Clawson  v.  Gustin,  2  South.  821 
(1820). 

•Snyder  v.  Oatman,  16  Ind.  265  (1861). 

'2  Parsons  125;  Chaddock  v.  Van  Ness,  6  Vroom  617  (1871) ;  Owings  v. 
Baker.  54  Md.  82  (1880) ;  Houston  v.  Bruner,  39  Ind.  376  (1872) ;  Schneider 
t;.  Schiffman,  20  Mo.  571  (1855). 

*0ook  V.  Southwick,  9  Tex.  615  (1853). 

*  Rivers  v.  Thomas,  1  B.  J.  Lea  649  (1878) ;  Cady  v.  Shepard,  12  Wis.  713 
(1860).  So,  as  a  joint  maker,  Ackerman  v.  Westervelt,  2  Dutch.  92  n.  (1847) ; 
Baker  v.  Scott,  5  Rich.  305  (1852) ;  Boynton  v.  Pierce,  79  111.  145  (1875) ;  Jen- 
nings V.  Thomas,  13  Sm.  &  M.  617  (1850) ;  Sill  v.  Leslie,  16  Ind.  236  (1861). 
Or  »s  a  surety,  Kealing  v.  Vansickle,  74  Ind.  529  (1881) ;  Perkins  v.  Catlin, 
11  Conn.  213  (1836) ;  Fegenbush  v.  Lang,  28  Penna.  St.  193  (1857).  Or  that 
such  indorsers  are  co-sureties,  inter  «e,  1  Daniel  638;  1  Edwards  J  392;  2 
Parsons  123;  Clapp  v.  Rice,  13  Gray  403  (1859),  the  payee  not  having  in- 
dorsed in  this  case. 

•Pearson  v.  Stoddard,  9  Gray  199  (1857),  although  below  the  payee's 
indorsement. 

^Sturtevant  v.  Randall,  53  Me.  149  (1865). 

•Freeman  v.  Ellison,  37  Mich.  459  (1877) ;  Wright  v,  Morse,  9  Gray  887 
(1857). 
"Coulter  V.  Richmond.  59  N.  Y.  478  (1875). 
"Barrows  v.  Lane,  5  Vt.  161  (1832). 
"Riddle  v.  Stevens,  32  Conn.  346  (1865). 
"1  Edwards  J  392;   2  Parsons  122. 
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that  he  should  only  be  liable  as  an  accommodation  indorser.^ 
But  even  at  the  suit  of  a  holder  with  notice  of  the  character 
of  the  indorsement  such  evidence  has  been  held  inadmissible 
to  show  that  the  indorser  intended  a  joint  making  and  not  an 
indorsement.*  So,  where  the  note  was  payable  to  the  order 
of  the  maker,  and  indorsed  by  him  above  the  defendant,  it 
was  held  inadmissible  to  prove  at  the  suit  of  the  original 
holder  that  an  indorsement  and  not  a  joint  making  was  in- 
tended;^ or  that  anything  but  an  accommodation  indorse- 
ment was  intended.*  So,  parol  evidence  has  been  held  to 
be  inadmissible  even  against  the  payee  to  change  the  nature 
of  the  contract  by  showing  it  to  be  an  original  promise  as 
joint  maker  ;^  or  tp  show  that  an  indorsement  (and  not  a 
guaranty)  was  intended;*  or  otherwise  to  explain  such  in- 
dorsement.'' So,  he  cannot  show  an  agreement  with  the 
maker  unknown  to  the  payee,  by  which  his  liability  was  to 
be  that  of  an  indorser;*  or  that  the  maker  was  only  author- 
ized to  fill  the  indorsement  with  a  contract  of  guaranty  ;*  or 
that  the  maker  and  indorser  were  to  be  liable  jointly  upon  a 

^Chaffe  V.  Memphis,  Ac,  R.  R.  Co..  64  Mo.  193  (1876). 

*  Where  the  note  is  indorsed  by  the  payee  and  is  held  by  a  purchaser  from 
him  with  notice.  Vose  v.  Hurst,  13  Ind.  551  (1859) ;  and  see  Snyder  v.  Oat- 
man,  16  lb.  265  (1861),  allowing  such  evidence  in  the  absence  of  the  payee'a 
^ndor8ement  and  at  the  suit  of  the  payee. 

•Bigelow  V.  Colton,  13  Gray  309  (1859). 

*Heidenheimer  v.  Blumenkron,  56  Tex.  308  (1882J.  In  this  case  the  de- 
fendant indorsed  below  the  maker  at  the  time  of  making  the  note  and  hia 
indorsement  did  not  fall  properly  within  the  class  of  original  indorsements 
spoken  of. 

•Heath  v.  Van  Cott,  9  Wis.  516  (1859);  Kellogg  v.  Dunn,  2  Mete.  215  (Ky. 
1859). 

'Essex  Company  v.  Edmands,  12  Gray  273  (1858) ;  Peckham  v.  Gilman,  7 
llinn.  446  (1862). 

'Collins  V.  Everett,  4  Oa.  266  (1848). 

•Ives  V.  Bosley,  35  Md.  262  (1871) ;  Peckham  t;.  Gilman,  7  Minn.  446  (1862) ; 
Allen  V.  Brown,  124  Mass.  78  (1878) ;  or  at  the  suit  of  the  payee's  indorsee, 
Way  V.  Butterworth,  108  Mass.  509  (1871).  But  see,  contra,  Bosbyshell  v. 
Ehninger,  3  Mo.  App.  573  (1877). 

•Draper  v.  Weld,  13  Gray  580  (1859) ;  or  that  a  guaranty  and  not  an  in- 
dorsement was  intended,  Drake  t;.  Markle,  21  Ind.  434  (1863).  So,  the 
defendant  being  prima /ocis  a  second  indorser  in  Pennsylvania,  the  plaintiff 
cannot  show  under  the  Pennsylvania  statute  of  frauds  that  a  guaranty  and 
not  an  indorsement  was  intended,  Schafer  v.  Farmers'  &c.  Bank,  59  Penna* 
St.  144  (1868). 
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joint  consideration;^  or  that  the  indorsement  was  merely 
made  by  the  defendant,  as  an  oflScer  of  the  corporation  which 
made  the  note,  in  order  to  show  his  approval  of  it.* 

§  843.  Statute  of  Frauds — Consideration.-^A  di£Sculty  in 
construing  irregular  indorsements,  such  as  are  here  under 
discussion,  as  contracts  of  guaranty,  lies  in  their  non-com- 
pliance with  certain  requirements  of  the  Statute  of  Frauds. 
On  the  other  hand,  many  cases  hold  that  the  Statute  of 
Frauds  is  not  applicable  to  such  an  indorsement.'  And  this 
has  been  held,  even  where  the  indorsement  was  made  some 
days  after  the  note.*  The  statute  has,  however,  been  held 
in  other  cases  to  apply,*  and  to  require  a  fuller  expression 
of  consideration  than  the  recital  of  the  original  considera- 
tion in  the  note.* 

But  it  seems  that  the  original  consideration  of  the  note  is 
a  su£Scient  considerjition  for  such  contemporaneous  indorse- 
ment as  a  guaranty;^  or  at  least  prima  facie  so.®  A  loan 
from  the  payee  to  the  maker  is  a  sufficient  consideration  for 

^Lake  v.  Stetson,  13  Gray  310  n.  (1859),  the  note  in  this  case  being  made 
to  the  maker's  order  and  indorsed  oy  him. 

'Gilson  v.  Stevens  Machine  Co.,  124  Mass.  546  (1878). 

•Chaddock  v.  Vanness,  6  Vroom  517  (1871) ;  Houghton  «.  Ely,  26  Wis.  181 
(1870) ;  King  v.  Ritchie,  18  lb,  582  (1864).  "  When  the  party  indorses  upon 
the  note  a  guaranty  in  writing,  or  his  undertaking  is  subsequent  to  the 
making  of  the  note  and  therefore  requires  a  new  consideration  for  its  sup- 
port, it  may  be  difl&cult  to  exclude  the  agreement  from  the  operation  of  the 
Statute  of  Frauds.  But  no  such  difficulty  will  be  experienced,  when  the  in- 
dorsement is  in  blank  and  is  made  prior  to  or  contemporaneous  with  the 
clelivery  of  the  note.  If  a  defendant  puts  his  name  upon  the  back  of  a 
promissory  note  as  a  surety  or  guaranty  for  its  payment,  in  pursuance  of  an 
original  b-greement  entered  into  before  or  at  the  time  of  giving  the  note,  in 
consideration  of  which  the  payee  agrees  to  accept  it,  the  payee  may  write 
over  such  signature  a  guaranty  or  promise  to  pay,  which  shall  be  a  suffi- 
cient memorandum  within  the  Statute  of  Frauds/'  Depue,  J.,  in  Chaddock 
«.  Vanness,  8upra. 

*Ford  V,  Hendricks,  84  Gal.  678  (1868). 

*Smith  v.  Kessler,  44  Penna.  St.  142  (1863) ;  Van  Doren  v.  Trader,  1  Ner. 
380  (1865).  So  the  statute  applies  to  a  verbal  promise  given  to  the  maker 
after  the  promisor's  discharge  by  laches,  Huntington  v.  Harvey,  4  Conn. 

124(1821). 

•Van  Doren  v.  Tjader,  tupra.   . 

^Carroll  v.  Weld.  18  111.  682  (1852) ;  Heinx  v.  Cahn,  29  lb.  808  (1862) ;  Biim 
9.  Waldo,  2  Cal.  485  (1852) ;  Klein  v.  Currier.  14  111.  237  (1852). 

•1  Daniel  640;  Parkhurst  v.  Vail,  73  111.  343  (1874) :  Veach  v.  Thompson. 
15  Iowa  880  (1863). 
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^uch  guaranty  of  the  maker's  note/  and  the  adequacy  of  the 
consideration  of  the  original  note  is  immaterial,*  If,  how- 
ever, the  indorsement  was  subsequent  to  the  making  of  the 
note,  sufBcient  consideration  to  support  a  guaranty  must  be 
«hown.^  And  by  the  New  York  Statute  of  Frauds  the 
consideration  of  a  guaranty  indorsed  on  a  note  must  be 
expressed  in  it.* 

§  844,  Liability  to  Payee. — The  liability  of  such  indorsef 
to  the  payee  is  a  question  of  intention  to  be  determined  by 
parol  evidence.*  He  is  so  liable,  if  he  indorsed  for  the  pur- 
pose of  guaranteeing  the  note*  with  the  payee's  knowledge,^ 
or  with  words  or  acts  that  were  so  understood.*  And  this  is 
true,  although  the  indorser  had  refused,  without  the  knowl- 
edge of  the  payee,  to  become  the  maker's  surety,  and  was 
ignorant  of  the  eflFect  of  his  indorsement,*  and  although 
the  payee  afterward  indorsed  above  him  without  recourse.^® 
But  it  is  held  that  if  the  payee  would  hold  such  an  indorser, 
he  must  specially  aver  his  liability  to  him." 

The  Iowa  statute  makes  such  an  indorser  liable  to  the 
payee  as  a  guarantor  on  his  using  due  diligence  in  suing 
the  maker."  And  the  California  statute  makes  him  liable  to 
the  payee  as  an  indorser.^*  And  this  has  been  held  to  be  the 
rule  in  New  York  and  Wisconsin  without  resort  to  a  stat- 
ute;" while  in  Indiana  a  distinction  has  been  made  between ' 

»Kracbt  v.  Obst,  14  Bush  34  (1878) ;  Schwarzanaky  v.  Averill,  7  Daly  254 
(1877).  So,  credit  given  by  the  payee  to  the  maker  is  sufficient,  Kiskadden 
V.  Alien,  7  Col.  206  (1888). 

"Oakley  v.  Boor  man,  21  Wend.  588  (1839). 

•Tenney  v.  Prince,  4  Pick.  385  (1826). 

«Hall  V.  Farmer,  5  Denio  484;  affirmed,  2  N.  Y.  553  (1849). 

*Rey  t».  Simpson,  22  How.  341  (1859). 

•Morris  v.  Walker,  15  Q.  B.  589. 

'  Jaffray  t;.  Brown,  74  N.  Y.  393  (1878). 

•Patch  V.  Washburn,  16  Gray  82  (1860). 

•Carpenter  v.  Oaks,  10  Rich.  17  (1856). 

"Lynch  v.  Levy,  11  Hun  145  (1877). 

"Woodruff  V.  Leonard,  1  Hun  632  (1874). 

»1  MtiClain's  Ann.  Stat-.(1880)  587  i  2091. 

"1872  av.  Code  J  3117. 

"1  Daniel  649;  1  Edwards  i  391;  Cady  v.  Shepard,  12  Wis.  718  (1860); 
Davis  V.  Barron.  13  lb,  227  (1860);   Waterbury  v.  Sinclair,  26  Barb.  455 
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negotiable  and  non-negotiable  paper,  holding  him  liable  to 
the  payee  on  the  former  as  indorser,  on  the  latter  as  surety.* 

Other  cases  hold  the  liability  to  the  payee  to  be  that  of 
maker  and  not  indorser;*  although  only  an  indorsement  was 
intended  by  the  maker  and  indorser;'^  and  although  the  note 
was  not  indorsed  until  months  afterward,  under  the  original 
agreement,  however  ;*  and  although  the  payee  indorsed  above 
such  indorser  in  order  to  negotiate  the  note/  So,  too,  under  a 
special  averment  that  the  indorsement  was  made  to  induce  the 
payee  to  take  the  note.®  Before  the  Massachusetts  statute  of 
1874,  the  indorser  was  liable  in  that  State  to  the  payee  as 
maker,  notwithstanding  a  fraudulent  representation  by  the 
maker  to  him,  unknown  to  the  payee,  that  the  payee  wanted 
him  to  indorse  the  note  for  his  accommodation.^  The  indors- 
er's  liability  to  the  payee  as  a  joint  maker  may  be  shown  by 
parol  evidence;*  and  in  some  States  requires  special  proof.* 

This  liability  to  the  payee  has  been  otherwise  variously 
held  to  be  that  of  a  guarantor  ;^^  of  a  guarantor  or  maker;" 
and  of  a  surety." 

(1&57) ;  Coulter  v.  Richmond,  59  N.  Y.  478  (1875) ;  Meyer  v.  Hibscher.  47 
N.  Y.  265  (1872) ;  Moore  v.  Cross,  19  N.  Y.  227  (1859) ;  Clothier  v.  Adriance, 
51  N.  Y.  322  (1873). 

» Wells  V,  Jttcksoft,  6  Blackf.  40  (1841). 

■Ackerman  v.  Westervelt,  2  Dutch.  92  n.  (1847);  Peckham  v.  Gilman,  7 
Minu.  446  (1862) ;  Miissey  v.  Turner,  2  Houst.  79  (1858).  At  least  prima 
facie,  Benthall  v.  Judkins,  13  Mete.  265  (1847) ;  Martin  v.  Boyd,  11  N.  H.  885 
(1840). 

•Nash  V.  Skinner,  12  Vt.  219  (1840),  unknown  to  the  payee. 

*Hawkes  v.  Phillips,  7  Gray  284  (1856). 

^McCreary  v.  Bird,  12  Rich.  554  (1860),  the  indorsement  being  intended  as 
security  to  the  payee. 

•Marienthal  v.  Taylor,  2  Minn.  147  (1858);  Gorman  v,  Ketchum,  88  Wis. 
427  (1873). 

^Spaulding  v.  Putnam,  128  Mass.  363  (1880). 

•Jennings  v.  Thomas,  13  Sm.  <fe  M.  617  (1850);  Riley  v.  Gerrish,  9  Cush. 
104  (1857) ;  Richards  t;.  Warring,  1  Keyes  576  (1864). 

•Gulden  v.  Linderman,  38  Penna.  St.  58  (1859);  Phelps  v.  Vischer,  60  N. 
Y.  69  (1872). 

"Campbell  v,  Butler,  14  Johns.  349  (1817) ;  Clayton  v,  Coburn,  42  Conn.  348 
(1875);  and  as  such  provable  by  parol,  Perkins  v.  Catlin,  11  Conn.  213  (1836); 
Clarke  v.  Smith,  2  Cal.  605  (1852) ;  Fegenbush  v.  Lang,  28  Penna.  St.  193 
(1857). 

^Although  strictly  an  indorser,  Griswold  v.  Slocum,  10  Barb.  402  (1851). 

"Laflin  v.  Pomeroy,  11  Conn.  440  (1836) ;  Rogers  v.  Gibbs,  24  La.  An.  467 
(1872);  Sill  v,  Leslie,  16  Ind.  236  (1861) ;  Schwarzansky  v.  Averill,  7  Daly 
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§  845.  Liability  to  Payee  Denied. — The  character  of  in- 
dorser  seems,  as  has  been  stated,  to  negative  the  idea  of  lia- 
bility to  the  payee.  And  on  this  ground  it  has  been  held  that 
one  who  indorses  before  delivery  to  the  payee,  being  himself 
an  indorser,  is  not  liable  to  the  payee,^  or  to  one  purchasing 
the  note  from  him  ;*  at  least,  not  liable  to  a  purchaser  taking 
it  without  the  payee's  indorsement,  and  consequently  with 
notice  of  the  character  of  the  defendant's  indorsement.^ 

And  this  has  been  held  to  be  the  case,  where  the  indorser 
intended  to  become  an  indorser,  and  refused  to  be  a  joint 
maker,  with  the  knowledge  of  the  payee;*  or  where  there  is 
no  special  evidence  of  a  diflFerent  intention  ;*  or  where  the 
indorser  was  ignorant  of  the  agreement  on  the  maker's  part 
to  furnish  a  surety  to  the  payee;'  or  where  the  indorsement 
was  made  to  procure  a  discount  which  was  not  obtained  ;''  or 
where  the  note,  with  an  original  blank  for  the  payee's  name, 
was  diverted  from  the  use  intended  ;*  or  where  it  was  in- 
dorsed, after  transfer  by  the  payee,  for  the  security  of  his 
indorsee.*  So,  where  the  payee  of  a  note,  which  has  been 
first  indorsed  by  another  party  under  his  own  indorsement, 
takes  it  up  at  maturity,  he  cannot  strike  out  his  own  prior 
indorsement  and  hold  such  other  indorser  as  a  guarantor.^^ 

An  indorsement  of  this  character,  in  the  absence  of  the 

254  (1877) ;  and  by  statute  in  Georgia  since  1826,  as  we  have  seen,  Collins  v. 
Everett,  4  Ga.  266  (1848). 

'  Bogue  V.  Melick,  25  III.  91  (1860) ;  Kealing  v.  Vansickle.  74  Ind.  629  (1881) ; 
Shenk  v.  Robeson.  2  Grant  (Pa.)  372  (1858) ;  Taylor  v,  McCune,  11  Penna.  St. 
460  (1849) ;  Schollenberger  t;.  Nehf,  28  76.  189  (1857). 

'Herrick  v.  Carman,  12  Jobns.  159  (1815). 

•Barto  V,  Schmeck,  28  Penna.  St.  447  (1857). 

•Seymour  v.  Leyman,  10  Ohio  St.  283  (1859). 

*  Phelps  V.  Vischer,  50  N.  Y.  69  (1872) ;  and  without  special  evidence  his 
liability  to  the  payee  as  a  guarantor  has  been  denied,  Smith  v.  Kessler,  44 
Penna.  St.  142  (1863). 

*In  such  case  he  cannot  be  held  by  the  payee  as  a  second  indorser,  Hull 
V.  Marvin,  2  Thomp.  &  C.  420  (1873):  Tillman  v.  Wheeler,  17  Johns.  82d 
(1830). 

*  Badger  v.  Bamabee,  17  N.  H.  120  (1845). 
'Riddle  v.  Stevens,  32  Conn.  378  (1865). 
•Nelson  v.  Harrington,  16  Gray  139  (1860). 
^•Case  V.  Spaulding,  24  Conn.  578  (1856). 
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payee's  indorsement,  puts  an  original  creditor  and  holder  on 
inquiry  and  deprives  him  of  the  character  of  a  bona  fide 
holder,^  And  the  discount  of  the  note,  without  the  payee's 
indorsement,  has  been  held  to  be  notice  of  fraud  to  pur- 
chasers.* 

§  846.  Necessary  Diligence. — Where  the  indorser  of  a  note 
before  its  delivery  is  held  to  be  a  guarantor,  it  is  required 
in  some  States  that  the  holder  of  the  note  should  first  pro- 
ceed with  due  diligence  against  the  maker.  Thus,  in  Con- 
necticut, it  was  formerly  necessary  to  proceed  against  the 
maker  by  legal  process,  unless  he  was  insolvent,'  or  had 
removed  from  the  State  before  the  maturity  of  the  note,  leav- 
ing no  known  property  that  could  be  reached  by  process.* 
And  a  subsequent  verbal  release  of  laches  was  held  not  to 
amount  to  a  waiver.*^  Neither  could  laches,  which  discharged 
the  indorser,  be  afterward  waived  by  his  executor.® 

So,  in  other  States,  diligence  against  the  maker  is  neces- 
sary before  such  indorser  can  be  held  as  guarantor,^  or  as  in- 
dorser.® And  a  plea  that  the  note  is  "  uncollectible  "  or  that 
the  holder  is  "  unable  to  collect  it,"  is  not  prima  facie  a 
sufficient  excuse  for  the  want  of  such  diligence.®  In  Massa- 
chusetts, under  the  act  of  1874,  such  indorser's  liability  is 
conditioned  on  the  maker's  failure  to  pay  the  note  or  bill;^® 
and  a  release  of  the  acceptor  as  insolvent  discharges  the  in- 
dorser."   On  the  other  hand,  in  Illinois,  no  diligence  against 

*Moynahan  v.  Hanaford,  42  Mich.  329  (1879). 

«Losee  v.  Bissell,  76  Penna.  St.  459  (1874). 

'Rhodes  v.  Seymour,  36  Conn.  1  (1869). 

*Clayton  v.  Coburn,  42  Conn.  348  (1875).    But  see  Holbrook  v.  Camp,  88 
lb.  23  (1871). 

*  Huntington  v,  Harvey,  4  Conn.  124  (1821). 

•Rhodes  v,  Seymour,  86  Conn.  1  (1869). 

^Kearnes  v.  Montgomery,  4  W.  Va.  29  (1870) ;  Withers  v.  Berry,  25  Kana. 
873  (1881). 

•Price  V.  Lavender,  38  Ala.  389  (1862). 

"Sylvester  v.  Downer,  18  Vt.  32  (1843). 

^"National  Bank  of  the  Commonwealth  v.  Law,  127  Mass.  72  (1879). 

"Phoenix  Cotton  Mfg.  Co.  v.  Fuller,  3  Allen  441  (1862). 
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the  maker  is  necessary  in  order  to  hold  the  indorser  as  guar- 
antor;^ nor,  in  other  States,  to  hold  him  as  surety.* 

§  847.  Demand — ^Notice  of  Protest. — But  such  an  indorser 
is  held,  in  many  States,  to  be  entitled,  like  an  ordinary  in- 
dorser, to  due  presentment  and  notice  of  dishonor,'  And 
this  is  now  required  by  statute  in  Massachusetts.*  And  it  has 
been  held  to  be  necessary  even  where  the  note  is  not  nego- 
tiable,* and  where  the  irregular  indorsement  is  subsequent  to 
the  making  of  the  note.® 

On  the  other  hand,  demand  and  notice  of  protest  have 
been  held  to  be  unnecessary  against  such  indorser;''  or 
unnecessary,  unless  he  suffers  damage  for  want  thereof;*  or 
if  the  agreement  was  to  be  surety  for  the  maker,  in  which 
case  his  liability  would  be  virtually  that  of  the  maker.* 
And  in  North  Carolina  such  demand  is  dispensed  with, 
except  in  cases  of  inland  and  foreign  bills  of  exchange.^®  In 
other  States,  he  is  entitled,  as  a  guarantor,  to  reasonable 
notice  of  demand  and  dishonor.^^  And  a  notice,  five  days 
after  maturity  of  the  note,  has  been  held  to  be  reasonable, 

» Parkhuret  v.  Vail,  78  111.  343  (1874). 

*Cooley  V,  Lawrence,  4  Mart.  639  (o.  8. 1817) ;  Cook  v.  South  wick,  9  Tex. 
615  (1853) ;  unless  an  agreement  to  that  efPect  is  shown,  Williams  v.  Obst, 
12  Bush  266  (1876). 

*Hooks  V,  Anderson,  68  Ala.  238;  Jones  v,  Goodwin,  89  Cal.  493  (1870), 
Riggs  V.  Waldo,  2  lb.  485  (1852) ;  Taylor  v.  McCune,  11  Penna.  St.  460  (1849) ; 
Bronson  v,  Alexander,  48  Ind.  244  (1874);  Glouston  v,  Barbiere,  4  Sneed 
336  (1857) ;  Field  v.  New  Orleans  Newspaper  Co..  21  La.  An.  24  (1869) ; 
Jones  V.  Goodwin,  supra;  Hall  v,  Newcomb,  7  Hill  416  (1844);  Pierce  v. 
Kennedy/  5  Cal.  138  (1855). 

^But  the  act  is  not  retrospective.  Cook  v.  Googins,  126  Mass.  410  (1879) ; 
1882  Pub.  Stats,  c.  77  2  16 ;  Act  of  1874. 

*  Parker  v.  Riddle,  11  Ohio  102  (1841). 

•To  hold  him  as  indorser,  Hayden  v.  Weldon,  14  Vroom  128  (1881).  But 
not  to  hold  him  as  guarantor,  Killian  v.  Ashley,  24  Ark.  511  (1867). 

^Manufacturers'  Bank  v.  Follett,  11  R.  1. 92 ;  Peckham  v.  Oilman,  7  Minn. 
446  (1862);  Western  Bldg.  Association  v.  Wolff.  45  Mo.  104  (1869) ;  McGee 
t;.  Connor,  1  Utah  92  (1878) ;  Clark  v.  Merriam,  25  Conn.  676  (1867) ;  Crom- 
well tr.  Hewitt,  40  N.  Y.  491  (1869). 

•Camp  V.  Simmons,  62  Ga.  73  (1878) ;  Picket  v.  Hawes,  14  Iowa 460  (1862) ; 
Rodabaugh  v.  Pitkin,  46  Iowa  544  (1877) ;  Sibley  v.  Van  Horn,  18  lb.  209 

(1862). 

•Richards  v.  Warring,  1  Keyes  576  (1864). 

"Batt.  Rev.  c.  10  {  10. 

"Van  Doren  v.  Trader,  1  Nev.  880  (1865). 
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where  the  maker  was  insolvent,  and  the  guarantor  suffered 
no  damage.^ 

§  848.  Action  against  Maker  and  Indomer. — Where  one 
indorses  a  note  before  its  delivery  to  the  payee,  he  may,  in 
some  States,  be  sued  jointly  with  the  maker  as  an  indorser.* 
But  this  has  been  questioned,  where  the  note  is  not  negotia- 
ble;* and  does  not  appear  to  be  necessary  in  case  of  a  nego- 
tiable note.*  And  such  a  joint  action  cannot  be  brought  where 
the  indorsement  is  subsequent  to  the  making  of  the  note/ 

'  Knight  V.  Dunsmore,  12  Iowa  85  (1861). 

'Martin  v.  Boyd,  11  N.  H.  385  (1840) ;  Powell  v.  Thomas,  7  Mo.  440  (1842). 

•Cawley  v.  Coetello,  15  Hun  303  (1878). 

« Ambler  v.  Hillier,  9  Rich.  243. 

^Freeman  v.  £llison,  37  Mich.  459  (1877). 
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I.   LIABILITY   OF   GUARANTOR. 

849.  Guarantor  not  an  Indorser  or  Surety. 

850.  Extent  of  Guarantor's  Liability. 

851.  Guaranty  after  Maturity — Liability  of  Principal  C!o-exten8ive. 

852.  Construction  of  Guaranty. 

853.  Acceptance  of  Guaranty— Notice. 

854.  Notice  of  Acceptance — What  SuflBcient. 

855.  Unnecessary — ^Waiver. 

856.  Consideration  for  Guaranty. 

857.  What  Sufficient. 

858.  Continuance  of  Guaranty. 
860.  Negotiability  of  Guaranty. 
862.  Action — Joinder  of  Guarantor. 

§  849.  Ouarantor  not  an  Indorser  or  Surety. — A  guaranty 
is  a  promise  to  answer  for  the  payment  of  some  debt  or  the 
performance  of  some  duty  in  case  of  the  failure  of  another 
person  who  is  liable  in  the  first  instance.^  A  guarantor  dif- 
fers from  a  surety  in  this,  that  a  surety  is  liable  absolutely 
as  principal  upon  default,  while  the  guarantor  becomes  liable 
only  on  condition  of  reasonable  demand  and  notice  of  de- 

*3  Kent  Com.  121;  2  Daniel  768,  cited  from  Story  on  Prom.  Notes  i  457. 
"An  undertakinjr  by  some  one  that  another  shall  perform  his  promise  or 
fulfill  his  obligation,  and  that  if  he  does  not  the  guarantor  will  do  thin  for 
him,"  2  Parsons  117.  A  guarantor  is  **  one  who  engages  that  the  note  shall 
be  paid,  but  is  not  an  indorser  nor  a  surety,"  2  Parsons  117.  The  promise 
is  "by  another  person,  who  himself  remains  liable  to  pay  or  perform  the 
same,"  Story  on  Prohi.  Notes  {  457.  See,  too,  Thompson,  J.,  in  Lee  v.  Dick, 
10  Pet.  482,  493,  and  Gibson,  C.  J.,  in  Ayers  v.  Findley,  1  Penna.  St.  501. 
"He  undertakes  to  pay  the  note,  if  he  is  called  upon  to  do  so  within  a 
reasonable  time  after  its  maturity  and  dishonor,"  Merrick,  J.,  in  Parkman 
t;.  Brewster,  15  Gray  271  (1860).  "A  collateral  engagement  or  undertaking 
to  be  responsible  for  the  debt  of  another  upon  his  failure  to  perform  his 
engrtgement,"  Lee,  J.,  in  Moore  v.  Holt,  10  Gratt.  284  (1853).  "  The  surety's 
promise  is  to  pay  a  debt,  which  becomes  his  own  debt,  when  the  principal 
fails  to  pay  it.  *  *  *  But  the  guarantor's  debt  is  always  to  pay  the  debt 
of  another,"  2  Parsons  118. 
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fault.^  One  who  guarantees  payment  is  not  a  surety,  but  his 
contract  as  guarantor  must  be  specially  averred  in  pleading.* 
A  payee,  who  indorses  with  a  guaranty  that  the  notes  shall 
be  paid  "  when  due,"  is  a  surety ;  and  it  is  not  necessary,  in 
order  to  hold  him,  to  prove  that  the  maker  is  insolvent,*  On 
the  other  hand,  if  payment  is  made  by  a  surety,  a  guarantor 
is  not  liable  merely  for  contribution  as  a  co-surety.* 

In  like  manner,  a  guarantor  is  not  an  indorser.  An  in- 
dorser  is  liable  on  due  and  formal  presentment  for  payment 
and  notice  of  dishonor,  irrespective  of  damages.  A  guar- 
antor is  liable  on  reasonable  demand  and  notice  of  default, 
and  not  otherwise  unless  damaged  by  the  holder's  laches.* 
A  guaranty  is  not  an  indorsement,  although  itself  indorsed 
on  a  note ;  and  the  indorsee,  under  such  guaranty,  takes  only 
the  rights  of  the  guarantor,*  So,  an  express  guaranty  by 
the  payee  of  a  note  is  not  an  indorsement  and  the  guarantee 
is  not  an  indorsee.^  But  if  a  guaranty  of  payment  is  in- 
cluded in  an  indorsement,  the  contract  may  be  both  an 
indorsement  and  a  guaranty,®  And  if  one  indorses  on  a  note 
that  he  "  assigns  said  note,  waiving  demand  and  notice,  and 
guaranteeing  payment,"  he  will  be  liable  as  an  indorser.' 
So,  an  indorsement  that  "we  guarantee  payment  of  the 
within  note  and  waive  demand  and  notice  of  non-payment," 
has  been  held  to  be  an  indorsement  with  enlarged  liability .^^ 
But  where  the  contract  is  both,  and  the  holder  has  elected 
to  sue  the  indor^^r  as  such,  he  cannot  afterward  hold  him  as 


*2  Daniel  769;  2  Parsons  117.  "The  surety  undertakes  to  pay  if  the 
debtor  does  not,  the  guarantor  undertakes  to  pay  if  the  debtor  cannot," 
Woodward,  C.  J.,  in  Kramph  v.  Hatz,  52  Penna,  St.  625  (1866). 

^Oxford  Bank  v.  Haynes,  8  Pick.  423  (1829).    See,  too.  1  Edwards  {  312. 

•Campbell  v.  Baker,  46  Penna.  St.  243  (1863). 

*Longley  v.  Griggs,  10  Pick.  121  (1830). 

»2  Daniel  769;  1  Edwards  |  315;  2  Parsons  117;  Story  on  Bills  i  872; 
Story  on  Prom.  Notes  i  460. 

•Trust  Company  v.  National  Bank,  11  Otto  68  (1879) ;  Tuttle  v,  Bartholo- 
mew, 12  Mete.  452  (1847) ;  Belcher  v.  Smith,  7  Cush.  482  (1851). 

^Canfield  v.  Vaughn.  8  La.  682  (1820). 

•Partridge  v.  Davis,  20  Vt.  499  (1848) ;  Dick  v.  Works,  18  Hun  266  (1879). 

•  Vanzant  v.  Arnold,  31  Ga.  210  (1860). 

"•Bobinaon  v.  Lair,  81  Iowa  9  (1870). 
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guarantor,*  One  may  be  an  indorser  as  to  remote  holders 
and  a  guarantor  as  to  the  person  taking  immediately  from 
him.^  Ify  on  the  other  hand,  his  undertaking  is  an  original 
promise,  he  will  be  a  maker  and  not  a  guarantor,  although 
in  form  a  guarantor.^ 

§  860.  Extent  of  Guarantor's  Liability. — Where  a  guaranty 
is  indorsed  after  the  note  is  made,  the  guarantor  becomes 
liable  both  for  the  maker  and  his  surety,  and  is  not  entitled 
to  contribution  as  against  the  surety.*  If  the  guarantor 
pays,  he  may  recover  from  the  principal  on  an  implied 
promise  of  repayment*  But  if  his  guaranty  is  for  payment 
by  the  payee  and  first  indorser,  he  cannot  afterward,  on 
paying  the  note,  look  to  the  maker  for  re-imbursement* 
Having  assumed  payment  of  a  note,  the  guarantor  must  see 
that  the  maker  pays  it,  or  must  take  notice  of  his  failure  to 
do  so  and  make  payment  himself.*^ 

A  guaranty  may  be  absalutCy  that  is,  for  the  payment  of 
the  bill  or  note ;  or  Gonditionaly  that  is,  a  guaranty  that  it  is 
collectible  by  due  diligence.®  One  who  guarantees  payment 
becomes  absolutely  liable  on  any  default  of  payment  by  his 
principal.*  So,  on  an  agreement  to  indemnify,  the  guarantor 
will  become  liable  before  actual  payment  by  the  party  guar- 
anteed.*** But,  in  general,  if  the  maker  is  solvent  and  able 
to  pay  at  the  maturity  of  the  note,  the  guarantor's  liability 

iCIoyes  V.  White,  83  111.  540  (1876). 

n  Edwards  {  815;  Upham  v.  Prince,  12  Mass.  14  (1815). 

•l  Edwards  J  325;  Story  on  Prom.  Notes  {478;  Luqueer  v,  Prosser,  1  Hill 
256  (1841);  aflTirmed,  4  J6.  420.  So,  Hunt  v.  Adams,  5  Mass.  358  (1809), 
where  one  indorsed  his  name  **holden  as  surety."  In  such  case  the  guar- 
anty is  equivalent  to  a  new  note,  1  Edwards  JJ  315,  325;  Story  on  Prom. 
Notes  il  478,  484. 

*Longley  v.  Griggs,  10  Pick.  121  (1830).  So  he  may  indorse  "  as  security  " 
for  an  indorser  without  being  liable  as  a  guarantor  of  the  maker,  Allen  v. 
Coffil,  42  III.  293  (1866). 

*King  V.  Hannah,  6  Bradw.  495  (1880). 

•Putnam  v.  Tash,  12  Gray  121  (1858). 

^Cobb  V.  Little,  2  Me.  261  (1823). 

•2  Daniel  780,  781 ;  1  Edwards  I  330  ei  seq,;  Story  on  Bills  {  215 ;  Story  on 
Prom.  Notes  }  461. 

•Townsend  v.  Cowles,  31  Ala.  428  (1858);  Tuton  v,  Thayer,  47  How.  Pr. 

180(1873). 

^^Farnsworth  v.  Boardman,  131  Mass.  115  (1881). 
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ceaseSy  although  the  benefit  of  an  execution  against  the  prin- 
cipal is  afterward  lost  by  laches  of  the  officer  having  it  in 
charge.^ 

In  suing  upon  a  guaranty  of  "ultimate  payment,"  the 
maker's  default  must  be  averred.*  And  it  must  be  shown 
that  demand  was  made  of  the  maker,  and  that  he  has  made 
default.*  The  maker's  inability  to  pay  should  also  be  proved 
in  case  of  a  conditional  guaranty.*  So,  it  must  be  proved 
in  a  suit  upon  a  guaranty  of  collection ;  and  preliminary 
bankruptcy  proceedings  are  not  sufficient  proof  of  that  fact 
without  evidence  as  to  the  insufficiency  of  the  assets.*  A 
guaranty  in  an  indorsement,  to  pay  if  the  maker  should  fail 
to  pay,  refers  to  failure  upon  suit  brought  against  him  and 
not  to  a  mere  refusal.®  But  one  who  guarantees  that  pay- 
ment shall  be  made  "  promptly  and  in  full,"  becomes  abso- 
lutely liable,  and  is  not  entitled  to  demand  or  notice  of 
dishonor.^ 

§  851.  Guaranty  after  Maturity — Liability  of  Principal 
Co-eztensive. — A  guaranty  of  payment  of  a  note  "when 
due,"  made  after  the  note  is  issued,  gives  the  holder  an 
immediate  cause  of  action.*  So,  a  guaranty  of  "the  within 
note,"  written  upon  it  after  maturity,  guarantees  payment 
and  renders  the  guarantor  liable  without  demand  or  notice.* 
It  has,  however,  been  held  that  a  guaranty  after  maturity 
is  simply  a  guaranty  of  collection,  and  that  every  legal  en- 
deavor must  be  made  to  collect  from  the  principal,  before 
recourse  can  be  had  to  the  guarantor.^® 

Where  a  note  matures  by  its  terms  at  the  holder's  elec- 

'  Hammond  v.  Chamberlin,  26  Vt.  406  (1854). 

•Hernandez  v.  Still  well,  7  Daly  300. 

•Haley  v.  Jones,  12  Gray  260  (1858) ;  Aldrich  v.  Chubb,  85  Mich.  850  (1877). 

*Grant  v.  Hotchkiss,  26  Barb.  63  (1857) ;  Grannia  v.  Miller,  1  Ala.  471  (1840). 

» Aldrich  v.  Chubb,  35  Mich.  350  (1877). 

•Davis  V.  Campbell,  3  Stew.  (Ala.  1831). 

» Wright  v.  Dyer.  48  Mo.  525  (1871). 

•Gunn  V.  Madigan,  28  Wis.  158  (1871). 

•Winchell  v.  Doty,  15  Hun  1  (1878). 

"Donly  V.  Bush,  44  Tex.  1  (1875). 
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tioDy  on  default  in  payment  of  interest,  the  guaranty  is 
co-extensive  with  the  note.'  So,  if  the  guaranty  is  expressly 
one  of  payment,  the  guarantor  is  liable  to  the  first  bona  fde 
holder,  but  not  to  a  payee  for  whose  accommodation  the  note 
was  made.*  But  a  guarantor's  liability  may  go  beyond  that 
of  the  principal ;  e.  g.  where  the  maker  has  been  discharged 
by  a  judgment  in  his  favor  at  suit  of  the  holder  without  fault 
of  the  holder,  the  guarantor  may  still  remain  liable  to  the 
holder.*  So,  a  guarantor,  who  makes  himself  liable  "  should 
the  holder  fail  to  collect,"  remains  liable  for  the  face  of  the 
paper,  although  the  maker  might  be  entitled  to  deduction  of 
damages  against  the  payee  under  a  scaling  act.^ 

A  guaranty  of  a  bill  or  note,  in  general,  includes  interest.* 
And  the  measure  of  the  guarantor's  liability  is  the  face  of 
the  bill  together  with  the  actual  damages  sustained.®  If  a 
note  contains  a  stipulation  for  liquidated  damages,  a  guaranty 
indorsed  upon  it  in  general  terms  will  include  such  damages.^ 
It  has  been  held  that  a  guaranty  of  payment  will  not  render 
the  guarantor  liable  for  expenses  of  collection  against  the 
maker,*  but  that  a  guaranty  of  collection  will  include  costs 
of  collection.* 

§  852.  Constmction  of  Guaranty. — The  liability  of  a  guar- 
antor being  for  the  debt  of  another,  his  contract  is,  in  gen- 
eral, to  be  strictly  construed  in  his  own  favor,  and  any 
variation  from  the  exact  liability  assumed  by  him  will 
amount  to  a  discharge.'®    If  the  guaranty  is  to  "  indorse  if 

*Sea  V.  Glover,  1  Bradw.  335  (1878). 

•Baldwin  v.  Dow,  130  Mass.  416  (1881). 

•Wright  V.  Shorter,  56  Ga.  72  (1876). 

♦James  v.  Long,  68  N.  C.  218  (1873).  But  to  the  effect  that  the  rights  and 
liabilities  of  the  guarantor  are  precisely  those  of  the  party  for  whom  he 
guarantees,  see  2  Daniel  773;  Story  on  From.  Notes  2  460. 

*Byles  311 ;  Ackermann  «.  Ehrensperger,  16  M.  &  W.  99 ;  Martin  v.  Hazard 
Powder  Co.,  2  Col.  596  (1875). 

•Riggs  v.  Lindsay,  7  Cranch  500  (1818). 

^Gridley  v.  Capen,  72  111.  11  (1874). 

'National  Bank  v.  Marhourg,  22  Kan.  535  (1879). 

•Mosher  v.  Hotchkiss,  3  Abb.  App.  Dec.  326. 

"Birkhead  v.  Brown,  5  Hill  634  (1843* ,  affirmed,  2  Denio  375;  Bigelow  v. 
Benton,  14  Barb.  123  (18')2).  But  suco  discharge  may  be  waived,  Bleeker 
r.  Hyde,  3  McLean  279  (1843). 
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necessary,"  the  guarantor  will  be  required  to  indorse.^  If  it 
is  for  a  certain  amount,  e.  g.  to  accept  a  bill  of  exchange  to 
that  amount,  he  will  not  be  liable  upon  a  bill  drawn  for  a 
larger  sum.*  If  he  guarantees  a  note  to  be  made  payable  at 
a  bank,  it  will  not  be  sufficient  that  the  note  is  left  for  col- 
lection at  the  bank.'  If  he  authorizes  the  party  guaranteed 
to  draw  a  bill  "  at  ninety  days,"  he  will  be  liable  only  for  a 
bill  drawn  ninety  days  after  sight,  not  after  date,  although 
he  has  previously  paid  bills  of  the  latter  character.*  If  his 
agreement  is  to  guarantee  a  note  for  six  months  without  in- 
terest, and  renewal  for  sixty  days  with  interest,  he  will  not 
be  liable  on  a  six  months'  note  with  interest.*  So,  a  guar- 
anty of  payment,  "  if  waiting  till  January  1  will  answer," 
will  not  render  him  liable  on  a  note  made  payable  a  week 
earlier.®  So,  a  guaranty  to  pay  for  gold,  to  be  supplied  for 
certain  purposes  to  the  party  guaranteed,  will  not  include  a 
bill  of  exchange  discounted  for  him  and  paid  partly  in  bills 
used  for  other  purposes,  and  partly  in  gold  used  as  desig- 
nated.'' 

It  has  been  said,  however,  that  the  guarantor's  contract 

being  an  express  one,  upon  which  credit  has  been  given  by 
another,  should  be  construed,  whether  strictly  or  liberally, 
according  to  the  intention  of  the  parties.®  Thus,  a  guaranty 
to  A.  for  liabilities  incurred  by  the  guarantor's  son,  has  been 
held  to  include  a  guaranty  of  such  liabilities  to  the  firm  of 
A.  <fe  B.®  So,  an  indorsement  in  these  words,  "  for  value  re- 
ceived we  gu£Crantee  the  payment  of  the  within  note,"  has 
been  held  to  create  a  joint  and  several  liability.^®  So,  a  guar- 
anty of  three  months'  credit  for  goods  sold  has  been  held  to 

1  May  field  v.  Wheeler,  37  Tex.  256  (1872). 
'Phillips  v.  Astling,  2  Taunt.  206. 
"Dobbin  v.  Bradley,  17  Wend.  422  (1837). 

*  Ulster  County  Bank  v.  McFarlan,  3  Denio  663  (1846). 
•Locker  v.  McVean,  33  Mich.  473  (1876). 

•  Walrath  v.  Thompson,  6  Hill  540  (1844). 
^  Evans  v.  Whyle,  5  Bing.  486. 

•Story  on  Prom.  Notes  J  479;  1  Daniel  770. 
•Drummond  v.  Prestman,  12  Wheat.  515  (1827). 
"Gage  V.  Mechanics  Nat.  Bank.  79  III.  62  (1876). 


ACCEPTANCE  OP  GUABANTY.  523 

cover  a  three  month's*  note  entitled  to  grace.*  A  guaranty 
that  a  debt  is  collectible  "  for  two  years,"  has  been  held  to 
render  the  guarantor  liable  for  two  years  after  its  maturity.* 
An  agreement  on  a  separate  paper  to  guarantee  a  note,  desig- 
nating the  names  of  maker  and  indorser,  will  cover  a  note 
which  is  the  only  one  answering  the  description,  although 
it  may  contain  the  names  of  additional  indorsers.*  So,  a 
guaranty  of  a  note,  which  is  appended  to  the  agreement,  will 
cover  such  note,  although  the  guaranty  makes  no  reference 
to  the  note  being  attested  or  containing  indorsements  of  in- 
terest paid.* 

§  853.  Acceptance  of  Ouaranty — ^Notice  of  Acceptance. — 
A  guaranty  to  be  binding  must  be  accepted  by  the  party  to 
whom  it  is  offered.*  Questions  as  to  such  acceptance  gen- 
erally arise  upon  guaranties  executed  upon  a  separate  paper^ 
and  relate  to  a  credit  to  be  given  for  the  purchase  of  good& 
or  to  other  mercantile  transactions  of  that  character.  A 
guaranty  should  be  accepted  within  a  reasonable  time  in 
order  to  bind  the  guarantor.®  Whether  it  has  been  accepted 
is  a  question  of  fact,  as  in  case  of  a  loan  made  after  a  refusal^ 
the  letter  of  guaranty  being  filed  away  by  the  lender  with 
the  securities  taken  for  the  loan."'  If  the  guaranty  is  ad- 
dressed specially  and  is  given  for  a  specific  amount,  notice 
of  acceptance  must  be  given  to  the  guarantor,®  as  well  as 
notice  of  the  credit  given  on  the  strength  of  it.'  So,  if  the 
letter  is  an  offer  to  guarantee  a  credit,  which  is  general  in 
amount  and  in  its  terms.*^    So,  one  who  offers  a  guaranty  by 

» Smith  V.  Dann,  6  Hill  543  (1844). 

•Marsh  v.  Day,  18  Pick.  321  (1836). 

» Veazie  i;.  Willis,  6  Gray  90  (1856). 

*  Worcester  County  Institution  v.  Davis,  13  Gray  531  (1859). 

*Lee  V,  Dick,  10  Pet.  482  (1836).  See,  too,  Gardner  v.  Lloyd,  3  Eastern 
Rep.  146  (Penna.  1885). 

•Claflin  V.  Briant,  58  Ga.  414  (1877),  which  was  an  offer  to  indorse. 

'Caton  V.  Shaw,  2  Harr.  &  G.  13  (1827). 

•Douglass  V.  Reynolds,  7  Pet.  113  (1833);  Reynolds  v.  Douglass,  12  Pet. 
497  (1838) ;  Craft  v.  Isham,  13  Conn.  28  (1838) ;  Cremer  v.  Higginson,  1 
Mason  323  (1817). 

•Adams  v.  Jones,  12  Pet.  207  (1838) ;  Bradley  v,  Gary,  8  Me.  284  (1832). 

^^'Mussey  v.  Rayner,  22  Pick.  223  (1839);  Norton  v,  Eastman,  4  Me.  521 
(1827). 
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letter,  accompanying  a  bill  of  exchange  drawn  against  a  ship- 
ment to  be  made,  should  have  notice  of  its  acceptance,  unless 
the  fact  comes  to  his  knowledge  in  some  other  manner.^  So, 
too,  on  an  offer  to  guarantee  certain  specified  notes;'  or  to 
indorse  for  A.  in  payment  for  goods  to  be  sold  him  ;*  or,  in 
general,  any  direct  promise  of  guaranty.* 

§  854.  Notice  of  Acceptance — What  Sufficient. — Where 
notice  of  acceptance  of  an  offer  of  guaranty  is  required,  it  is 
not  necessary  that  it  should  be  directly  between  the  parties 
to  the  guaranty.**  Any  knowledge  of  the  fact  on  the  part 
of  the  guarantor  amounts  to  a  sufficient  notice.®  And  such 
knowledge  may  be  shown  by  parol  evidence.*^  So,  an  ac- 
knowledgment of  a  letter  as  "very  satisfactory,"  which 
incloses  a  bill  of  exchange  representing  it  to  be  "  perfectly 
safe,"  is  a  sufficient  guaranty  and  acceptance  of  it.* 

A  guaranty  of  the  payment  of  a  bill  entitles  the  guarantor 
to  notice  of  acceptance  within  a  reasonable  time.*  So,  a  let- 
ter of  credit  for  goods  to  be  sold,  a  delay  of  eight  months 
being  held  in  such  case  unreasonable.'®  What  is  a  reasonable 
time  in  such  case  is  a  question  for  the  jury.^^  And  a  guar- 
antor, who  gives  a  letter  of  credit  for  a  specified  time,  as  for 
two  years,  not  addressed  to  any  particular  person,  is  in  like 
manner  entitled  to  notice  of  acceptance  within  a  reasonable 
time.^*  So,  too,  one  who  gives  a  continuing  guaranty  for 
goods  to  be  sold  from  time  to  time  with  a  limit  in  the  total 

^Thompson  v.  Glover,  78  Ky.  193  (1879). 

'Montgomery  v.  Kellogg,  43  Miss.  486  (1870) ;  Lewis  v.  Brewster,  2  McLean 
21  (1839). 

•Mayfield  v.  Wheeler.  37  Tex.  256  (1872). 

*  Wilcox  V.  Draper,  12  Neb.  138  (1881). 

*Oaks  V.  Weller,  13  Vt.  106  (1841). 

•Reynolds  v.  Douglass,  15  Pet.  497  (1838);  Keith  v.  Dwinnell,  38  Vt.  286 
(1865) ;  Noyes  v.  Nichols,  28  lb.  160  (1855).  But  see  Train  v.  Jones,  11  lb. 
444  (1839) ;  Craft  v,  Isham,  13  Conn.  28  (1838). 

'  Reynolds  v,  Douglass,  supra  ;  Noyes  v,  Nichols,  9upra» 

^Sturges  V,  Bank  of  Circleville,  11  Ohio  St.  153  (1860). 

•Rankin  v.  Childs,  9  Mo.  665  (1846) ;  Lawson  v.  Townee,  2  Ala.  373  (1841). 

"Taylor  v,  Wetmore,  10  Ohio  490  (1841). 

i»Howe  V.  Nickels,  22  Me.  175  (1842). 

"Hill  v.  Calvin,  4  How.  231  (Miss.  1834). 
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amount  guaranteed.^     So,  one  who  gives  a  general  letter  of 
credit  for  goods  to  be  purchased  with  no  specific  address.^ 

§  855.  Notice  of  Acceptance — Unnecessary — Waiver. — 
Where  a  guarantor,  by  a  general  letter  of  credit,  agrees  to 
accept  a  bill,  notice  of  the  acceptance  of  his  guaranty  is 
unnecessary.*  So,  where  he  guarantees  the  payment  of 
drafts  to  be  drawn,  he  is  liable  without  notice  of  the  precise 
amount  of  the  drafts  drawn.*  So,  if  he  writes  his  guaranty 
on  the  back  of  a  note  already  drawn  ;*  or  gives  a  guaranty 
contemporaneous  with  an  agreement,  for  which  it  is  the 
accepted  consideration,  such  guaranty  not  being  prospective.* 
So,  if  he  guarantees  payment  of  a  certain  amount  at  a  certain 
time  by  an  original  undertaking;"'  or  promises  to  pay  a  cer- 
tain bond,  if  surrendered ;®  or  addresses  a  letter  of  credit  to 
a  particular  person  referring  to  a  designated  loan  to  be  made 
by  him  to  another  person.' 

If  the  guarantor  agrees  to  indemnify  "  unconditionally  at 
all  times,"  this  will  be  a  waiver  both  of  notice  of  acceptance 
and  of  laches  on  the  holder's  part.^°  So,  a  guarantor  waives 
notice  of  acceptance  by  undertaking  to  make  payment  on 
reasonable  notice  of  default  on  the  princi pal's  part;"  or  by 
verbal  acknowledgment  of  his  liability  after  such  default.^^ 
But  a  subsequent  promise  to  pay,  made  under  a  mistake  of 
facts,  will  not  amount  to  such  a  waiver." 

§  856.  Oonsideration  for  Ouaranty. — ^Every  guaranty,  like 

'Tuckerman  v.  French,  7  Me.  116  (1830). 

'Shewell  v,  Knox,  1  Dev.  404  (1828),  what  is  reasonable,  being  in  such 
case  a  question  for  the  jury. 

•Union  Bank  v.  Coster,  3  N.  Y.  208  (1850). 

*  Wildes  V.  Savage,  1  Story  22  (1839). 

•Baker  v.  Kelly,  41  Miss.  696  (1868). 

•Bushnell  v.  Church,  15  Conn.  406  (1843). 

^Mathews  v.  Chrisman,  12  Sm.  &  M.  595  (1849) ;  Farmen',  Ac.,  Bank  tr. 
Kercheval,  2  Mich.  504  (1853). 

•Smith  V.  Goff,  2  Salk.  457 ;  11  Mod.  230. 

•Caton  V.  Shaw,  2  Harr.  &  G.  13  (1827). 

^®  Wells  V.  Davis,  2  Utah  411 ;  affirmed  as  Davis  v.  Wells,  14  Otto  159  (1881). 

"  Wadsworth  v.  Allen,  8  Gratt.  174  (1851). 

>>Peck  V.  Barney,  13  Vt.  93  (1841). 

"Reynolds  v.  Douglass,  12  Pet.  497  (1838). 
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other  contracts  of  parties  to  commercial  paper,  requires  a  con- 
sideration.^ This  is  true  of  a  guaranty  of  payment  made  by 
a  stranger  to  the  instrument.*  But  a  contemporaneous  guar- 
anty, if  supported  by  the  original,  consideration  for  the  paper, 
will  not  require  any  other.*  Thus,  credit  originally  given 
to  the  guarantor  as  a  surety  is  suflBcient  consideration.*  So, 
an  indorsement,  made  by  a  stranger  to  the  paper  before  its 
delivery,  amounts  to  an  original  promise  and  does  not  re- 
quire a  separate  consideration.*  So,  too,  a  like  indorsement 
containing  an  express  guaranty .*  In  like  manner,  if  one 
who  transfers  a  bill  or  note  guarantees  it  by  his  indorsement, 
the  consideration  for  the  transfer  will  be  sufficient  for  the 
guaranty  also."^ 

But  if  the  guaranty  is  a  collateral  undertaking  and 
by  a  separate  writing,  it  requires  a  special  consideration.® 
Whether  it  is  a  collateral  contract  or  an  original  promise  is 
a  question  to  be  determined  not  so  much  by  the  time  or 
manner  of  making  it,  as  by  the  circumstances  which  show  it 
to  be  part  of  the  original  transaction  or  a  different  one.'  In 
general,  a  guaranty  made  after  the  original  contract  requires 
a  new  consideration.^^  This  is  true  as  to  a  joint-maker  who 
signs  a  note  after  its  delivery ;"  or  as  to  one  who  signs  after 

» Newton  Wagon  Co.  v.^Diers,  10  Neb.  284  (1880). 

•Blanchard  v.  McCuller,  7  Brndw.  431  (1880);  Coburn  v.  Tolles,  14  CJonn. 
341 ;  Aldridge  v.  Turner,  1  Gill  &  J.  427  (1829). 

•2  Daniel  774;  1  Edwards  H  318,  321;  2  Parsons  125;  Leonard  v.  Vreden- 
burgh,  8  Johns.  29  (1811);  Rich  v.  Hathaway.  18  III.  548  (1857);  Joslyn  v. 
OoUinson,  26  lb.  61  (1861) ;  Leonard  v.  Sweetzer,  16  Ohio  1  (1847) ;  Laing  v. 
Lee,  Spencer  337  (1845) ;  Snevily  v.  Johnston,  1  Watts  &  S.  307  (1S41) ;  Star 
Wagon  Co.  v.  Swezv,  63  Iowa  520  (1884).  So  a  letter  of  credit  providing  for 
the  acceptance  and  payment  of  bills  of  exchange  to  be  drawn,  Union  Bank 
V.  Coster,  3  N.  Y.  515  (1850). 

*Baily  v.  Freeman,  11  Johns.  221  (1814). 

*  Austin  V.  Boyd,  24  Pick.  64  (1835) ;  Nabb  v.  Koontz,  17  Wend.  283  (1861). 

•Bickford  v.  Gibbs,  8  Cush.  154  (1851). 

'Gillighan  v.  Boardman,  29  Me.  79  (1848) ;  Wyman  v.  Goodrich  26  Wis.  21 
(1870).  Though  transferred  in  settlement  of  the  indorser's  debts.  Fowler  v. 
Clearwater,  35  Barb.  143  (1861). 

«Chitty362. 

»1  Edwards  {320. 

»«1  Edwards  {818;  2  Parsons  12b. 

"McMahon  v,  Geiger,  73  Mo.  145  (1880). 
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delivery  as  a  surety/  or  as  guarantor  of  the  note.*  This  is 
true  also  of  a  guaranty  which  is  contained  in  a  merely 
formal  transfer  made  without  consideration  by  a  nominal 
payee.*  And  a  distinct  consideration  for  the  guaranty  by 
indorsement  should  be  averred  in  the  pleadings.* 

§  857.  What  Oonsideration  is  Sufficient. — It  is  not  material 
that  the  original  contract  guaranteed  should  be  based  upon 
a  consideration  that  is  adequate  in  amount.^  Thus,  a  counter- 
claim for  breach  of  warranty  in  the  original  contract,  and 
partial  failure  of  the  original  consideration,  is  no  defense  in 
behalf  of  the  guarantor.®  But  if  the  note  guaranteed  is 
void  for  usury,  the  guaranty  will  be  void  also.^  So,  if  the 
note  is  void  under  a  banking  statute.* 

The  consideration  need  not  be  a  direct  one  to  the  guaran- 
tor.'  But  the  discharge  of  the  principial  debtor  will  be  suf- 
ficient to  support  the  guaranty.*^  And,  as  we  have  seen,  the 
transfer  by  the  indorser  is  suflScient  consideration  for  a  guar- 
anty by  him.^^  So,  forbearance  shown  to  the  principal  is  a 
suflScient  consideration  for  a  guaranty."  And  this  has  been 
held  to  be  suflBcient  to  support  a  guaranty  by  a  widow,  where 

*  Anderson  v.  Norvill,  10  Bradw.  240  (1881);  Green  v.  Shepherd.  5  Allen 
689  (1863). 

•Good  V.  Martin,  5  Otto  90  (1877) ;  Courtney  v.  Doyle,  10  Allen  122  (1865) ; 
Joslyn  V.  Collinaon,  26  III.  61  (1861);  Crossan  v.  May,  68  Ind.  242  (1879); 
White  V.  White,  30  Vt.  338  (1857) ;  Weed  v.  Clark,  4  Sandf.  31  (1850) ;  How- 
ard t;.  Jones,  10  Mo.  App.  81  (1881) ;  affirmed,  13  lb.  596  (1883). 

•Ware  v.  Adams,  24  Me.  177  (1844) ;  Nichols  v,  Allen,  23  Minn.  542  (1876). 

*Greene  v.  Dodge,  2  Ohio  431  (1826). 

•Hitchcock  V,  Humphrey.  6  Scott  N.  R.  540;  Cobb  v.  Little  2  Me.  261 
(1828);  Peck  v.  Barney,  13  Vt.  93  (1841);  Noyes  v.  Nichols,  28  Vt.  160 
(1855) ;  Marsh  v.  Putney,  66  N.  H.  34  (1875) ;  Williams  v.  Granger.  4  Day 
444  (1810) ;  Gammell  v.  Paramore,  58  Ga.  64  (1877) ;  Hance  v.  Miller,  21  111. 
636  (1859). 

•Osborne  v.  Bryce,  23  Fed.  Rep.  171  (1885). 

'Heidenheimer  v.  Mayer,  10  J.  A  S.  506  (1877),  affirmed,  74  N.  Y.  607. 

•Swift  V.  Beers,  3  Den.  70  (1846). 

•1  Edwards  1 319. 

'•Maggs  V.  Ames.  4  Bing.  470. 

"Nelson  v,  Dubois,  13  Johns.  176  (1816). 

"Chitty  285;  Morris  v,  Stacey,  Holt  153 ;  Emmott  v.  Keams,  6  Bing.  N.  0. 
649;  Watson  v.  Randall,  20  Wend.  201  (1838) ;  Breed  v.  Hillhouae,  7  Conn. 
628  (1829) ;  Fuller  v.  Scott,  8  Kans.  25  (1871). 
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the  forbearance  was  granted  in  proceedings  against  lands  of 
her  deceased  husband  on  a  transfer  by  her  son/ 

The  suflSciency  of  a  consideration  is  not  aflfected  by  its 
subsequent  inadequacy  or  failure.^  So,  the  guarantor's  for- 
mer liability  as  surety,  although  barred  by  the  Statute  of 
Limitations,  will  support  his  guaranty.'  So,  any  damage  or 
loss  to  the  purchaser  of  a  note  on  the  credit  of  the  guaran- 
tor's blank  indorsement  will  be  sufficient  to  support  the 
indorsement.*  So,  an  indemnity  against  an  indorsement  to 
be  made  will  support  the  indorsement  afterward  made.*  So, 
any  damage  to  one  who  proposes  to  sell  goods  on  the  credit 
of  the  guaranty.®  So,  the  delivery  by  a  workman  of  his 
completed  work  before  receiving  pay  therefor."'  In  like 
manner,  commissions  paid  to  the  guarantor  for  his  guaranty 
are  a  sufficient  consideration,  if  not  a  mere  cover  for  usury.* 

On  the  other  hand,  a  guaranty  of  payment,  provided  the 
money  is  not  called  for  until  a  certain  time,  without  any 
binding  agreement  for  forbearance  or  other  consideration, 
is  not  binding.'  And  mere  forbearance,  without  a  definite 
agreement  for  it,  is  insufficient.^^  So,  liability  already  in- 
curred by  A.  as  surety  for  another  is  not  a  sufficient  consid- 
eration for  a  fresh  guaranty  by  B.^^ 

§  858.  Oontinmng  Oharacter  of  Ouaranties. — Whether  a 
guaranty  is  a  continuing  contract,  is  to  be  determined  by  the 
circumstances  of  the  case,  which  may  be  shown  by  parol." 
The  following  have  been  held  to  relate  to  a  single  transaction 

'Johnson  v.  Wilmarth,  13  Mete.  416  (1847). 
•Keystone  Bridge  Co.  v.  Britton,  17  Blatchf.  407  (1880). 
>Miles  V,  Linnell,  97  Mass.  298  (1867). 
* Violett  V.  Patton,  5  Cranch  142  (1809). 
PStaats  V,  Howlett.  4  Denio  669  (1847). 

•Chapin  v.  Merrill,  4  Wend.  657  (1830) ;  Church  v.  Brown,  21  N.  Y.  815 

(1860). 

'Darlington  v,  McCunn,  2  E.  D.  Smith  411  (1854). 

•Barber  v.  Ketchum,  7  Hill  444  (1844). 

•Russell  V.  Buck,  11  Vt.  166;  S.  C,  14  Vt.  147  (1842). 
'^Mecorney  v.  Stanley,  8  Cush.  85  (1851). 
"  Farnsworth  v.  Clark,  44  Barb.  601  (1865). 
"Bell  V.  Brueu,  1  How.  169  (1843). 
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or  amount  and  not  to  be  such :  e.  g.  an  authority  to  draw  for 
$600;^  or  a  draft  under  a  letter  of  credit  approved  by  the 
drawee  and  paid.*  So,  a  note,  given  as  a  guaranty  of  an 
account  and  payable  in  a  given  time,  is  not  presumably  a 
continuing  guaranty  for  subsequent  balances  accruing  after 
its  maturity.*  So,  if  a  note  is  taken  up  and  re-issued,  with 
a  written  guaranty  on  it  not  erased,  the  purchaser  after 
maturity  takes  it  at  his  own  risk  without  the  benefit  of  the 
guaranty.* 

In  general,  a  guaranty  of  A.'s  account  to  the  amount  of 
£100  does  not  continue  to  render  the  guarantor  liable  beyond 
the  amount  once  contracted  and  paid.*  In  like  manner,  a 
letter  ofiering  security  for  a  credit  to  be  given  A.  to  a  certain 
amount,  will  not  be  a  continuing  guaranty  without  express 
words  to  that  effect.®  So,  a  letter  specially  addressed  offering 
to  indemnify  a  proposed  seller  of  goods  "  for  all  A.  may 
want  to  use."^  And  even  a  continuing  guaranty,  without 
previous  executed  consideration,  given  to  secure  purchases 
by  A.  until  notice  of  revocation,  will  be  revoked  by  the 
guarantor's  death.*  And  this  is  true,  although  the  person  to 
whom  the  guaranty  was  given  himself  became  the  guaran- 
tor's executor,  and  failed  to  give  formal  notice  of  revocation, 
as  he  should  have  done.^ 

§  859.  Oontinmng  Ouaranties. — The  following  guaranties, 
on  the  other  hand,  have  been  held  to  be  continuing  to  the 
extent  of  the  limit  expressed,  until  regularly  revoked,  viz. : 
a  guaranty  to  pay  "  any  bills  you  may  draw  on  A.  to  the 
amount  of  £200;"*®  or  a  guaranty  "for  any  goods  you  may 

'Ranger  v.  Sergeant,  36  Tex.  26  (1871). 

•Edmondston  v.  Drake,  5  Pet.  624  (1831). 

•Chitty  349;  Bloxsome  v.  Neale,  K.  B.  1832. 

'Gallagher  v.  White,  31  Barb.  92  (1860). 

•Allnutt  V,  Ashenden,  5  M.  &  Gr.  392;  Cremer  v.  Higginaon,  1  Mason  328 
(1817) ;  Fellows  v.  Prentiss,  3  Den.  512  (1846). 

•Rogers  v.  Warner,  8  Johns.  119  (1811). 

'Whitney  v.  Groot,  24  Wend.  82  (1840). 

•Jordan  r.  Dobbins,  122  Mass.  168  (1877). 

•Harris  v.  Fawcett,  L.  R.  15  Eq.  311 ;  S.  C,  8  Ch.  Ap.  866. 

"•Mayer  v.  Isaac,  6  M.  &  W.  610;  Crist  v,  Burlingame,  62  Barb.  862  (1862). 
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supply  "  to  a  like  amount  ;^  or  a  guaranty  of  "  any  sum  that 
shall  be  due,"  in  consideration  of  an  extension  given.*  So, 
a  letter  asking  credit  to  a  given  amount  for  one  who  may 
require  aid  "  from  time  to  time,"  offering  to  be  responsible 
"at  any  time"  to  that  amount.'  So,  prima  facie,  a  note 
given  "as  collateral  security  for  all  liability."*  So,  an  offer 
to  guarantee  all  bills  drawn  by  A.  and  accepted  by  B.  has 
been  held  to  include  all  bills  then  running  or  afterward 
drawn,  which  answer  the  description  of  the  guaranty.*  If 
one  guarantees  payment  of  notes  discounted  within  a  certain 
time  "  to  the  amount  of  $3,000  only,"  he  will  be  liable  only 
for  discounts  to  that  amount,  although  the  aggregate  di? 
counts  exceed  that  sum.® 

An  agreement  to  be  responsible  for  goods  generally  "  tc 
whom  it  may  concern,"  is  a  continuing  guaranty  until  re- 
voked.'^  So,  a  guaranty  for  goods  "  to  be  delivered  accord- 
ing to  the  custom  of  trading  with  you."*  So,  a  guaranty 
for  goods  purchased  by  indorsement  of  a  note  made  payable 
on  demand;*  or  a  bond  of  guaranty  for  three  years,  unless 
notice  of  revocation  is  given  sooner.^®  So,  if  it  is  expressed 
"  to  be  a  standing  and  continuing  guaranty,"  it  extends  to  a 
renewal  obtained  without  notice  to  the  guarantor."  So,  a 
guaranty  by  way  of  an  accommodation  indorsement  for 
continuing  advances  to  a  firm  has  been  held  to  apply  to* 
advances  to  their  successors,  after  payment  of  all  advances  to 
the  original  firm.^'    But  an  agreement  to  be  answerable  to  a 

>  Merle  v.  Wells,  2  Camp.  418;  Mason  v.  Pritchard,  12  Eaat  227;  Qates 
V.  McKee,  13  N.  Y.  232  (1855). 

'Hitchcock  V.  Humphrey,  6  Scott  K.  R.  540. 

*Douglafi8  V.  Reynolds,  7  Pet.  113  (1833). 

^Agawarn  Bank  v,  Strever,  18  N.  Y.  502  (1859). 

*  Broom  v.  Batchelor,  1  H.  &  N.  255. 

« Washington  Bank  v.  Shurtleff,  4  Metc^  30  (1842). 

'Muasey  v,  Rayner,  22  Pick.  223  (1839). 

"Hargreave  v,  Smee,  6  Bing.  244.  ««  .-  .  . 

•Lockwood  V.  Crawford,  18  Conn.  361  (1847).  ^^  . 

^^Farmer's,  <&c..  Bank  v.  Eercheval,  2  Mich.  504  (1858).  i 

"Lawrence  v.  McCalmont,  2  How.  426  (1844).  ^,^'.4       ^ . .  .v  « 

"Greer  v.  Buah,  57  Miss.  575  (1880).  ^J  .'   " 
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certain  amount,  notwithstanding  an  arrangement  between  the 
principals  for  a  credit  on  a  new  account  and  for  the  applica- 
tion of  all  payments  to  the  old  account,  whereby  the  balance 
on  the  old  account  was  materially  reduced,  will  not  extend 
beyond  such  balance.^ 

§  860.  Onaranty — When  Negotiable. — A  guaranty  of  pay- 
ment contained  in  the  transfer  of  a  bill  or  note  does  not 
affect  its  negotiability.*  Thus,  a  non-negotiable  guaranty 
indorsed  on  a  negotiable  note  does  not  render  the  note  non- 
negotiable.' 

Many  cases  hold  that  a  guaranty  on  a  negotiable  note  is, 
in  general,  itself  negotiable,*  and  inures  to  the  benefit  of  the 
assignee;^  although  the  assignment  is  made  after  maturity 
of  the  note;*  and  even  though  the  note  is  payable  to  the 
maker's  order  and  not  indorsed.'^  So,  a  guaranty  passes  pre- 
sumptively with  the  delivery  of  a  note  payable  to  bearer,* 
or  to  A.  or  bearer.'  One  who  indorses  a  guaranty  of  pay- 
ment on  a  negotiable  note  makes  himself,  in  general,  liable 
to  any  bona  fide  holder;^®  and  is  practically  an  indorser  in 
blank  with  the  enlarged  liability  of  a  guarantor."  A  gen- 
eral guaranty  of  payment  indorsed  on  a  bill  or  note  is  nego- 
tiable, and  the  holder  is  prima  fade  the  person  to  whom 

^Bastow  V.  Bennett,  3  Campb.  220. 

•Andrews  v.  Hart,  17  Wis.  806  (1863). 

*2  Parsons  185;  Story  on  Bills  2  215;  Upham  v.  Prince,  12  Mass.  14 
(1815) ;  Taylor  v.  Binney,  7  lb.  479  (1811).    See,  too,  2  176  supra. 

♦McLaren  v.  Wateon,  26  Wend.  430  (1841) ;  Ketchell  v.  Burns,  24  lb.  456 
(1840).  This  view  is  favored  as  the  correct  rule  in  2  Daniel  787,  or  what 
should  be  the  rule  in  Story  on  Bills  {  458 ;  Story  on  Prom.  Notes  {  484.  and 
opposed  on  authority  in  2  Parsons  133, 134,  and  1  Edwards  2  314.  For  cases 
on  this  subject,  see  2  861  infra, 

•Small  17.  Sloan,  1  Bosw.  353  (1857) ;  Luqueer  v.  Prosser,  1  Hill  256  (1841) ; 
S.  C,  Prosser  v.  Luqueer,  4  Hill  420;  Reed  v.  Garvin,  12  Serg.  &  R.  100 
(1824) ;  Sexton  v.  Fleet,  2  Hilton  477  (1859) ;  Cole  v.  Merchants'  Bank,  60 
Ind.  350  (1878) ;  Ellsworth  v.  Harmon,  101  111.  274  (1882). 

•Ellsworth  V,  Harmon,  101  111.  274  (1882). 

'Jones  17.  Thayer,  12  Gray  443  (1859). 

•Cooper  17.  Dedrick,  22  Barb.  516  (1856). 

'Ketchell  v.  Bums,  24  Wend.  456  (1840),  and  the  holder  may  sue  in  his 
own  name. 

>»Upham  V,  Prince.  12  Mass.  14  (1815) ;  Partridge  v.  Davis,  20  Vt.  499 

(1848). 

"Green  t7.  Burroughs,  47  Mich.  70  (1881). 
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the  guaranty  is  made/  So,  too,  a  guaranty  of  collection  in- 
dorsed on  a  note.*  This  is  true  also  of  an  express  guaranty 
of  payment  indorsed  on  a  note  for  the  payee's  accommoda- 
tion, but  such  guarantor  is  liable  only  to  the  first  bona  fide 
holder  under  his  indorsement  and  his  assignees.*  Where  a 
letter  is  written  agreeing  to  guarantee  the  payment  of  drafts 
to  be  drawn,  an  action  will  lie  in  favor  of  any  one  as  equit- 
able assignee  who  discounts  the  paper  on  the  faith  of  the 
letter.*  And,  in  general,  an  indorsement  will  carry  the 
equitable  title  of  the  indorser  to  the  guaranty.* 

§  861.  Guaranty — When  not  Negotiable. — But,  as  a  gen- 
eral principle,  a  guaranty  is  not,  strictly  speaking,  "  nego- 
tiable," and  only  the  rights  of  the  original  party  to  the 
guaranty  pass  to  subsequent  holders.®  Thus,  a  guaranty  to 
an  acceptor  will  not  extend  to  subsequent  holders,^  unless 
expressly  made  for  that  purpose.*  Of  course,  the  guarantor's 
own  right  of  action  is  confined  to  his  principal  and  prior 
parties,  and  he  cannot  sue  a  subsequent  indorser,  who  be- 
came a  surety  or  guarantor  as  to  other  parties.*  A  guaranty 
is  not  rendered  negotiable  by  being  indorsed  on  a  negotia- 
ble note,^°  although  it  is  indorsed  by  the  payee  as  a  guaranty 
of  payment."  And  even  a  general  guaranty  of  payment  in- 
dorsed on  a  note  has  been  held  to  be  non-negotiable."    So, 

*Nevius  v.  Bank  of  Lansingburgh,  10  Mich.  547  (1862). 

*Wa1dron  v,  Harring,  28  Mich.  493  (1874),  and  the  holder  may  Bue  on 
such  guaranty  subject  to  defense. 

•Baldwin  v.  Dow,  130  Mass.  416  (1881). 

*Evan3ville  Nat.  Bank  v.  Kaufmann,  24  Hun  612  (1881). 

•Levi  V.  Mendell,  1  Duv.  77  (1863). 

•Byles  466;  Chitty  286 ;  2  Parsons  133;  1  Edwards  2  814. 

''Ex  parte  Stephens,  L.  R.  3  Ch.  App.  753. 

*In  re  Agra  Bank,  L.  R.  3  Ch.  App.  756. 

•Herrick  v.  Carman,  12  Johns.  159  (1815). 

"True  V.  Fuller.  21  Pick.  140  (1838) ;  Tuttle  v.  Bartholomew,  12  Mete.  462 
(1847) ;  Belcher  v.  Smith,  7  Cush.  482  (1851) ;  Miller  v.  Gaston,  2  Hill  192 
(1842);  Leggett  v.  Raymond,  6  lb.  639  (1844);  L'Amourieux  v.  Hewit,  5 
Wend.  307  (1830);  McDoal  v,  Yeomans,  8  Watts  361  (1839);  Hayden  v. 
Weldon,  14  Vroom  128  (1881). 

"Myrick  v.  Hasey,  27  Me.  9  (1847) ;  Belcher  v.  Smith.  7  Cush.  482  (1851) ; 
Northumberland  Co.  Bank  v.  Eyer,  58  Penna.  St.  97  (1868). 

"Springer  v.  Hutchinson,  19  Me.  359  (1841) ;  True  v.  Fuller,  21  Pick.  140 
(1838). 
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a  guaranty  included  in  a  special  assignment;*  or  a  guaranty 
of  payment  "if  not  collected"  in  a  given  time,  indorsed  by 
the  payee;*  or  even  a  guaranty  of  collection  indorsed,  on  a 
note  payable  to  A.  or  bearer;^  or  an  indorsement  and  trans- 
fer by  the  payee  warranting  the  note  "  good  and  collectible."* 
A  transfer  including  a  guaranty  of  collection,  it  is  said,  is 
not  a  commercial  indorsement,  and  subsequent  holders,  al- 
though purchasing  for  value  and  in  good  faith  before  matur- 
ity, are  subject  to  defense  as  against  the  guarantor.*  So,  the 
indorsement  of  a  non-negotiable  note,  proved  by  parol  to  be 
a  guaranty,  is  not  negotiable,  and  recovery  upon  it  should 
be  in  the  name  of  the  original  holder.* 

On  the  other  hand,  it  has  been  held  that  an  indorsement 
will  carry  the  guaranty  with  it,  although  it  is  contained  in  a 
prior  transfer,  made  by  a  separate  instrument,  instead  of  by 
indorsement  of  the  note.*^  So,  a  guaranty  by  letter  of  A.^s 
accounts  "in  your  favor"  has  been  held  to  be  assignable;' 
or  a  letter  to  A.,  offering  to  be  his  security  "  to  the  whole 
world."  •  Other  cases  hold  that  the  transfer  of  a  note  will  not 
carry  a  guaranty  made  on  a  separate  paper.'^  So,  a  letter  of 
credit  addressed  to  a  particular  firm  is  not  negotiable."  And 
a  promise  by  a  third  person  to  pay  a  note,  has  been  held  not 
to  inure  to  the  benefit  of  a  subsequent  holder.** 

In  Iowa  a  guarantor  by  indorsement  is,  by  statute,  liable 
to  an  assignee  or  indorsee  of  the  paper,  if  due  diligence  has 

"Erskine  v.  M'Lendon,  1  Stew.  30  (Ala.  1827). 

•Taylor  v.  Binney,  7  Muss.  479  (1811). 

•L'Amourieux  v.  Hewit,  5  Wend.  307  (1830) ;  McDcal  v.  Yeomans,  8  Watta 
361  (1839). 

♦Biasell  v.  Gowdy.  31  Conn.  47  (1862). 

•Omaha  Nat.  Bank  v.  Walker,  5  Fed.  Rep.  399  (1881). 

•Jacques  v.  McKnight,  2  Dutch.  92  n. 

*2  Daniel  785;  In  re  Barrington,  2  Sch.  &  Lefroy  112. 

■First  Nat.  Bank  v  Carpenter,  41  Iowa  518  (1875). 

'Lawrason  v.  Mason,  3  Cranch  492.  Anyone  takinpr  a  note  or  selling 
goods  on  the  strength  of  such  proymise  may  sue  on  it,  1  Edwards  I  314.  So, 
too,  a  letter  of  credit  addressed  generally.  Story  on  Prom.  Notes  i  482. 

*•  McLaren  v,  Watson,  26  Wend.  425  (1841) ;  Watson  v,  McLaren,  19  Wend. 

557  (1838). 

"Taylor  v.  Wetmore,  10  Ohio  490  (1841). 
"Barlow  v.  Myers,  64  N.  Y.  41  (1876). 
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been  employed  in  prosecuting  the  maker.^  And  in  Wis- 
consin a  guaranty  of  payment  of  a  note  passes  by  indorse- 
ment or  transfer  of  the  note,  and  the  holder  may  sue  in  his 
own  name,  whether  the  guaranty  is  on  the  paper  or  by  a 
separate  instrument,  subject,  however,  to  equities  between  the 
original  parties  to  the  guaranty.* 

§  862.  Actions  by  and  against  Onarantor. — ^In  general,  the 
guarantor  can  bring  no  action  against  the  principal  until  he 
has  actually  suffered  damage  by  making  payment  in  his 
stead.  It  seems,  however,  that  in  Virginia  a  guarantor  may 
have  an  attachment  proceeding,  against  his  principal  before 
actual  payment  of  the  debt,  as  an  equitable  and  preventive 
measure.*  Where  the  guaranty  is  by  a  letter  of  credit  pro- 
viding for  the  acceptance  of  a  bill  which  is  not  accepted,  the 
drawer  should  sue  the  guarantor  on  the  letter  of  credit  and 
not  on  the  bill.^  And  the  guarantor  of  a  note  cannot  be 
sued  in  Kentucky  until  after  suit  against  the  maker  or  prin- 
cipal.* 

The  question  is  sometimes  raised  whether  a  guarantor  can 
be  sued  jointly  with  the  maker  of  a  note,  where  such  joint 
action  would  lie  against  maker  and  indorser.  In  most  States 
it  is  held  that  even  a  guarantor,  whose  guaranty  is  indorsed 
in  express  terms  on  the  note,  cannot  be  so  sued.®  In  Ohio, 
however,  as  in  some  other  States,  the  guarantor  may  be  sued 
jointly  with  the  maker.'' 

Where  the  action  against  the  guarantor  is  brought  by  an 
indorsee,  it  has  been  held  that  he  should  sue  in  the  name 

'JawalR.  C.  1880J2091). 

^Michigan  (1882  G.  8.  {  1590). 

•Moore  v.  Holt,  10  Gratt.  284  (1858). 

*  Carnegie  v.  Morrison,  2  Mete.  381  (1841). 

•Wynnr.  Poynter,  3Bu8h54  (1867).    . 

•Miller  v.  Gaston,  2  Hill  188  (1842) ;  Mowery  v.  Mast,  9  Neb.  445  (1879) ; 
Camden  v.  McKoy,  4  III.  437  (1842) ;  Cole  v.  Mercbante'  Bank,  60  Ind.  850 
(1878) ;  Allen  v.  Fospjate,  11  How.  Pr.  218  (1855) ;  Barton  v.  Speis,  5  Hun  60 
(1875) ;  Graham  v.  Ringo,  67  Mo.  324  (1878) ;  Parmelee  v.  Williams,  71  Mo. 
410  (1880). 

'Kantzman  v.  Weirick,  26  Ohio  St.  330  (1875);  Veach  v.  Thompson,  15 
Iowa  381  (1863) ;  Hannah  v.  Beardsley,  31  Minn.  314  (1883) ;  Minnesota  (1878 
G.  a  c.  66  2  86). 
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of  the  party  to  whom  the  guaranty  wag  originally  given,^ 
But  the  first  holder  who  takes  the  paper  on  the  credit  of 
the  guaranty  will  ^be  presumed  to  be  the  party  to  whom  the 
guaranty  was  originally  made.*  Where  judgment  has  been 
rendered  against  a  guarantor,  he  will  remain  liable  for  the 
costs,  notwithstanding  the  original  debt  be  subsequently  paid 
by  his  principal.' 

As  regards  his  right  to  set  up,  against  a  bona  fide  holder 
for  value,  defenses  which  are  available  against  his  immediate 
payee,  his  position  is  the  same  as  that  of  any  other  party  to 
the  paper,  and  such  defenses  will,  in  general,  be  inadmissi- 
ble.^ But  a  guarantor  who  is  not  a  party  to  the  paper  is  not 
bound  by  the  same  commercial  rule  and  may  set  up  such 
defense.^ 

*  Northumberland  Ck>.  Bank  v.  Eyer,  58  Penna.  St.  07  (1868) ;  Vandenreer 
V.Wright,  6  Barb.  647  (1849) ;  Snevily  v.  Ek^l,  1  W.  <fc  S.  208  (1841). 

'Northumberland  Co.  Bank  v.  Eyer,  supra. 

•Meech  v.  Churchill,  2  Wend.  630  (1829). 

^Jackson  v.  Foote,  12  Fed.  Rep.  87  (1882). 

*Brou  V.  Beonel,  20  La.  An.  254  (1868). 
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n.  FORM  OP  GUARANTY. 

863.  Guaranty  by  Joint-Making — Acceptance. 

864.  by  Indorsement. 

866.  Overdue  and  Non-negotiable  Notei. 

867.  by  Separate  Instrument. 

868.  Parol  Evidence— Filling  Blank. 

869.  Foreign  Stntutes  as  to  Guaranty. 

870.  Statute  of  Frauds—English  and  American  Statutes. 

871.  When  not  Applicable. 

872.  Guaranty  in  Transfer. 

873.  New  Contract. 

874.  When  Applicable— Debt  of  Another* 

875.  Consideration — ^Must  be  Expressed— English  Rule. 

876.  When  SuflBciently  Expressed. 

877.  When  InsuflBciently  Expressed. 

878.  Proof  of. 

879.  Writing— What  Sufficient. 

§  863.  Form  of  Onaranty — Joint-Making — Acceptance. — 
A  guaranty  of  commercial  paper  may  be  either  on  the  in- 
strument or  on  a  separate  paper.*  And  it  may  also  be  either 
in  express  terms  or  implied,  and  it  may  be  contained  in  a 
transfer  or  may  be  independent  of  any  other  contract. 

It  may  be  implied  as  to  a  joint-maker  or  a  joint  and  sev- 
eral maker.^  But  one  who  signs  a  note  as  an  additional 
maker  is,  in  general,  liable  rather  as  a  joint-maker  or  a 
surety  than  as  a  guarantor.*  A  subsequent  signature,  how- 
ever, as  surety  for  the  original  maker  has  been  held  to  be  a 
guaranty  and  not  a  joint  note,  unless  originally  so  intended.* 
So,  one  who  signs  a  note  on  its  face  as  "surety,"*  or  who 
"secures  the  within  note,"*  has  been  held  to  be  a  guarantor. 
But  an  additional  maker,  signing  as  "  security  for  the  fulfill- 
ment of  the  above,"  has  been  held  not  to  be  a  guarantor,  but 
a  surety ."^  One  who  writes  upon  a  bill,  "  I  bind  myself  to 
pay  promptly  after  maturity  if  not  paid  by  the  drawer,"  haa 

»Chitty  362;  2  Daniel  780;  2  Parsons  119;  Story  on  Prom.  Notes  2  468. 

•Story  on  Prom.  Notes  JJ  466,  467. 

•Freeh  v.  Yawger,  18  Vroom  157  (1885),  as  a  maker. 

*Ive8  V.  McHard,  2  Bradw.  176  (1878). 

•Rice  v.  Cook,  71  Me.  559  (1880). 

•True  V.  Harding,  12  Me.  193  (1835). 

'Craddock  v.  Armor.  10  Watts  258  (1841). 
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been  held  to  be  a  guarantor.^  But  one  who  signs  under  the 
maker  of  a  note  at  the  payee's  request  is,  as  to  such  payee, 
himself  a  niaker.^  In  such  contracts  the  question  oflen 
arises  whether  the  second  signer  is  a  maker  or  a  surety ;  aud 
if  his  contract  is  that  of  a  surety,  the  consideration  for  it 
must  be  expressed  under  the  Statute  of  Frauds.'  In  like 
manner,  any  acceptance  of  a  bill  by  one  who  is  not  the 
drawee  amounts  at  common  law  to  a  guaranty  of  the  bill/ 

§  864.  Onaranty  by  Indorsement. — One  who  indorses  his 
name  on  the  back  of  a  blank  bill  or  note  stamp  with  the 
intention  of  becoming  a  surety  is  a  guarantor.*  So,  an  in- 
dorsement "  holden  A.  B."  on  a  note  payable  to  bearer  has 
been  held  to  be  a  guaranty.®  But  one  who  indorses  a  note 
at  the  time  it  is  made  with  the  words  "  holden  on  within  " 
is  not  a  guarantor  but  an  original  promisor.^  An  in- 
dorsement by  the  holder  of  a  note,  "good  to  A.  or  order 
without  notice,"  has  been  held  not  to  be  a  guaranty.*  So, 
an  indorsement  "  I,  A.  B.,  backer,"  on  a  joint  and  several 
note  is  an  indorsement  and  not  a  guaranty .*  So,  an  indorse- 
ment, "value  received,  I  promise  to  pay  the  sum  within 
mentioned,"  has  been  held  to  be  an  original  promise.^® 

The  effect  of  blank  indorsements  at  the  time  of  making 
the  note  by  persons  who  are  not  otherwise  parties  to  it  has 
been  already  considered  in  the  previous  chapter.  Such  an 
indorsement  by  a  stranger  to  the  note  or  bill  made  after  its 
issue  is  a  guaranty,"  and  as  such  requires  an  express  con- 

>  Baker  v.  Kelly,  41  Miss.  697  (1868). 

•Partridge  v.  Colby,  9  Barb.  248  (1855);  Parks  v.  Brinkerhoff,  2  Hill 663  (1842). 

•Story  on  Prom.  Notes  {  467. 

*  By  lea  198 ;  Chittv  363 ;  2  Parsons  125 ;  Jackson  v.  Hudson,  2  Campb.  447. 
But  see  Britton  v.  Webb,  2  B.  &  C.  483. 

•Matthews  v,  Bluxsome,  33  L.  J.  Q.  B.  209. 

•Irish  r.  Cutter,  31  Me.  536  (1850).    So,  an  indorsement  by  a  stranger, 
**  holden  without  demand  and  notice,"  Bray  v.  Marsh,  75  Me.  452  (1883). 

'Brett  V.  Marston,  45  Me.  401  (1858). 

•Lane  v.  Steward,  20  Me.  98  (1841). 

•And  parol  evidence  is  inadmissible  to  the  contrary,  Seabury  v.  Hunger- 
ford,  2  Hill  80  (1841). 

^•Brenner  v.  Weaver,  1  Kans.  488  (1863).    So,  an  indorsement  "I  will  see 
the  within  paid,"  Amsbaugh  v.  Gearhart,  11  Penna.  St.  482  (1849). 

"Good  V.  Martin,  5  Otto  90  (1877);   Howard  v.  Jones,  13  Mo.  App.  596 
<1883),  affirming  10  lb.  81 :  Withers  v.  Berry,  2.5  Kans.  373  (1881). 
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sideration  under  the  Statute  of  Frauds.^  In  Illinois  the 
statute  makes  a  guaranty  of  all  indorsements  on  instruments 
payable  to  bearer,  unless  it  be  otherwise  expressed.^  And  in 
Iowa  a  blank  indorsement  of  any  written  instrument  by  any 
person  other  than  the  payee  or  indorsee  is  a  guaranty.*  A 
blank  indorsement  on  a  note  after  it  is  made  is  presumably 
a  guaranty.*  So,  an  indorsement  in  blank  by  a  holder  who 
himself  took  the  note  without  indorsement  from  the  payee.* 
But  a  stranger,  who  indorses  a  note  after  it  is  negotiated,  and 
below  a  prior  indorsement  which  has  been  forged,  intends  to 
become  liable  as  a  second  indorser,  and  is  liable  as  such  and 
not  as  a  gaarantor.*  Where  a  note  is  indorsed  by  a  stranger 
after  its  maturity  in  consideration  of  forbearance  to  prior 
parties,  a  guaranty  may  be  written  over  the  indorsement/ 
On  the  other  hand,  it  has  been  held  that  a  blank  indorse- 
ment of  this  character  written  upon  a  note  a  few  days  after 
its  issue  for  the  accommodation  of  the  maker  was  an  original 
promise.®  An  indorsement  by  a  third  party  in  blank  as  a 
collateral  undertaking  confers  no  authority  on  the  holder  to 
write  a  guaranty  over  it.'  But  a  guaranty  may  be  indorsed 
on  a  bond  with  blanks  unfilled,  with  authority  to  fill  them 
and  deliver  it.^*^ 

§  865.  Onaranty  by  Indorsement. — A  transfer  and  guar- 
anty may  both  be  contained  in  one  instrument."  Thus,  if 
an  express  guaranty  is  indorsed  on  a  note,  it  will  operate  as 
a  transfer,  at  least  so  far  as  is  necessary  to  pass  the  title,  as 

*Good  V,  Martin,  supra;  Howard  v.  Jones,  8upr<i, 
*IlUnoi9  (Kurd's  R.  S.  1883  ch.  98  {  8). 
''Iowa  (R.  C.  1880  J  2089). 
^Fuller  V.  Scott,  8  Kans.  25  (1871). 

•Withers  v.  Berry,  25  Kans.  373  (1881);  Whiten  v.  Mean,  11  Mete.  563 

(1846). 

•Howe  V,  Merrill,  5  Cush.  80  (1849). 

'Scott  V.  Calkin,  1  Eastern  Rep.  812  (Mass.  1885). 

•Moies  V.  Bird,  11  Mas&  436  (1814). 

•Hay den  v.  Weldon,  14  Vroom  128  (1881). 

"Bank  of  the  State  of  South  Carolina  v.  Hammond,  1  Rich.  281  (1845). 

"Myrick  V.  Hasey,  27  Me.  9  (1847) ;  Partridge  v.  Davis,  20  Vt.  499  (1848). 
So,  too,  "  I  assume  this  note  and  indorse  the  prompt  payment  of  it,"  Tatum 
v.  Bonner,  27  Miss.  760  (1854). 
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well  as  a  guaranty/  And  such  guaranty  indorsed  by  the 
payee  of  a  note  has  been  held  to  be  an  indorsement  as  well 
as  a  guaranty;^  although  the  contrary  has  been  held  of  a 
guaranty  indorsed  on  a  note  by  the  payee  and  others.* 

If  an  express  guaranty  is  indorsed  upon  a  note  at  the  time 
it  is  niade,  it  will  not  render  the  guarantor  liable  as  a  joint 
and  several  promisor  with  the  maker,*  So,  an  express  guar- 
anty of  payment  indorsed  on  a  bill  is  not  a  direct,  but  a  col- 
lateral, promise.*  And  one  who  guarantees  payment  by  his 
indorsement  is  a  guarantor,  and  not  a  surety  or  indorser.* 
If  the  guaranty  is  for  collection  of  the  note,  it  is  construed 
to  mean  that  it  is  collectible  at  maturity  by  ordinary  process 
of  law.^  If  a  guaranty  of  payment  is  indorsed,  with  a 
waiver  of  notice  of  protest,  it  will  amount  to  an  absolute 
promise  to  pay  the  note  at  maturity.'  And,  in  general,  a 
guaranty  of  payment  at  a  certain  time  specified,  indorsed  on 
a  note  or  bill,  is  an  original  and  absolute  undertaking  on  the 
part  of  the  guarantor .• 

§  866.  Indorsement  after  Maturity — Non-negotiable  Instru- 
ments.— A  guaranty  of  payment  indorsed  by  the  payee  of  a 
note  after  its  maturity,  is  an  original  promise.^®  And  the 
indorser  is  liable  on  it  as  a  valid  guaranty."  In  like  man- 
ner, a  guaranty  may  be  implied,  e.  g.  by  the  payee^s  in- 
dorsement in  blank  on  a  non^negotiable  note;**  or  by  the 
indorsement  of  such  note  by  a  stranger ;"  or  by  the  payee's 

>Heaton  v,  Hulbut,  4  III.  489  (1842). 

'Green  v.  Burrows,  47  Mich.  70  (1881) ;  Head  v.  Dubuque  County  Bank,  8 
Neb.  10  (1878). 

•Tuttle  v.  Bartholomew,  12  Mete.  452  (1847). 

^Tinker  v.  McCauley,  8  Mich.  188  (1854),  overruling  Higgins  v.  Watson,  1 
lb.  428  (1850). 

•Rankin  w.  Childs,  9  Mo.  665  (1846). 

•Sample  v.  Martin,  46  Ind.  226  (1874). 

'Stone  V.  Rockefeller,  29  Ohio  St.  625  (1876). 

•Bloom  «.  Warder,  13  Neb.  476  (1882). 

•Cobb  v.  Little,  2  Me.  261  (1828). 

"Burnham  r.  Gallentine,  11  Ind.  295  (1858). 

"Gunn  v.  Madigan,  28  Wis.  158  (1871).    So,  by  indorsement  of  a  demand 
note  some  years  after  date,  Ex  'parte  Yates,  2  DeG.  &  J.  191. 

"2  Parsons  119;  Prentiss  v.  Danielson,  5  Conn.  175  (1823). 

"Roe  V,  Hallett,  34  Hun  128  (1884). 
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indorsement  of  a  non-negotiable  certificate  of  deposit.^  So, 
an  indorsement  on  a  non-negotiable  note,  promising  "  to 
make  it  good  if  it  is  not,"  amounts  to  a  guaranty  of  collec- 
tion.^ An  indorsement  upon  a  non-negotiable  note,  not 
having  a  strictly  commercial  character,  may  be  shown  by 
parol  evidence  to  be  a  guaranty.*  But  the  payee's  indorse- 
ment in  blank  on  a  sealed  note  has  been  held  to  be  an 
assignment  and  not  a  guaranty.^ 

§  867.  Ouaranty  by  Separate  Instrument. — It  is  not  neces- 
sary, as  has  been  said,  that  the  guaranty  of  a  bill  or  note 
should  be  written  upon  the  paper  guaranteed.  It  may  be 
written  in  a  separate  instrument,  which  must,  however, 
plainly  identify  the  paper  guaranteed  by  its  description.* 
Thus,  a  note  may  be  assigned  by  the  assignor  for  a  debt  and 
guaranteed  by  his  separate  agreement  to  be  responsible  for 
it.*  In  like  manner,  a  contract,  based  on  a  valid  considera- 
tion, to  procure  a  note  to  be  paid  when  due,  is  a  guaranty.^ 
So,  a  verbal  statement  by  one  transferring  a  note  to  the  effect 
that  "  the  maker  was  good,  and  if  he  was  not,  he  (the  seller) 
was,"  is  a  guaranty.^  So,  a  sealed  agreement,  upon  the 
transfer  of  a  note,  that  the  maker  should  pay,  together  with 
a  waiver  of  all  forms  of  law,  is  an  absolute  guaranty  of  pay- 
ment.® So,  an  agreement  to  honor  a  bill  of  exchange  is  a 
guaranty.^®  So,  an  agreement  on  a  separate  paper,  on  obtain- 
ing a  discount  of  a  note,  promising  "to  be  holden  as  if  I  had 
indorsed  ;"^^  or  a  letter  saying,  "  I  am  morally  bound  to  pay, 
but  these  parties  are  good  and  if  they  do  not  pay  I  will."" 

*Ford  V.  Mitchell,  15  Wis.  334  (1862). 

•Wilson  V.  Mullen,  3  McCord  236  (1825). 

•Jacques  v.  McKnight,  2  Dutch.  92  (1848). 

*Tryon  v.  DeHay,  7  Rich.  12  (1853). 

*2  Parsons  119 ;  Story  on  Prom.  Notes  {  464. 

•Johnston  v.  Mills,  25  Tex.  704  (1860). 

T  Robinson  v.  Gilman,  43  N.  H.  485  (1862). 

•Crenshaw  v.  Jackson,  6  Ga.  510  (1849). 

•Parker  v.  McKelvain,  17  Tex.  157  (1^56). 

"Lanusse  v.  Barker,  3  Wheat.  101  (1818). 

"And  such  guarantor  on  payment  by  him  may  sue  all  prior  parties. 
Bishop  V,  Rowe,  71  Me.  263  (1880). 

"Allen  V.  Harrah,  30  Iowa  363  (1870). 
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But  a  separate  agreement  by  the  directors  of  a  bank  to  bear 
the  loss  on  notes  illegally  discounted  has  been  held  to  be  an 
original  contract,  and  not  a  guaranty  or  suretyship.^  On 
the  other  hand,  an  agreement  that  "if  the  bearer  fails  to 
collect,  I  will  be  responsible,"  is  a  guaranty  of  collection.^ 
So,  a  stipulation  that  a  note  is  "good,''  means  that  it  is 
collectible.^ 

§  868.  Parol  Evidence — Filling  Blank. — Parol  evidence  is 
admissible  to  show  the  extent  of  the  contract  entered  into 
by  one  who  is  a  stranger  to  a  note  and  indorses  it  in  blank 
after  it  is  made;*  or  to  explain  whether  an  original  contract 
or  a  guaranty  is  intended  by  the  indorsement  "accepted  pay- 
able ninety  days  from  date  with  interest."*  So,  it  is  admis- 
sible to  show  that  "good"  meant  valid  and  not  merely  col- 
lectible ;•  or  that  a  guaranty  indorsed  on  a  bill  was  intended 
to  be  a  continuing  contract;^  or  to  show  that  a  guaranty  of 
payment  of  a  $2,000  draft  was  intended  to  apply  to  an  in- 
dorsement for  $2,000  on  a  $4,000  draft,  instead  of  one  for 
the  specific  $2,000.®  So,  parol  evidence  is  admissible  to 
explain  an  indorsement  in  blank  made  after  maturity  ;*  or 
to  show  that  the  maker  of  a  note  is  insolvent,  and  that  dili- 
gent prosecution  against  him  is  therefore  unnecessary.^*^  But 
when  an  express  guaranty  is  written  over  the  indorser's 
name,  parol  evidence  is  inadmissible  to  charge  him  as  an 
indorser."  So,  where  a  joint  and  several  note  is  indorsed 
"I,  A.  B.,  backer,"  it  is  an  indorsement  and  not  a  guaranty^ 

^Bank  of  Tennessee  v.  Barksdale,  5  Sneed  73  (1857). 

•Evans  v.  Bell,  45  Tex.  553;  Erwin  v.  Laraborn,  1  Harr.  125  (Del.  1832). 

•Cooke  V.  Nathan,  16  Barb.  342  (1853). 

*Sandford  v.  Norton,  14  Vt.  228  (1842). 

•Hueske  v.  Broussard,  55  Tex.  201  (1881). 

*  Cooke  V.  Nathan,  16  Barb.  342  (1853),  as  tending  to  show  fraud. 

'Douglass  V.  Reynolds,  7  Pet.  113  (1833). 

•Lee  V.  Dick,  10  Pet.  482  (1836). 

•Beckwith  v.  Angell,  6  Conn.  315  (1826) ;  Skofield  v.  Haley,  22  Me.  164 
(1842). 

"Jones  V.  Greenlaw,  6  Coldw.  342  (1869). 

"  Smith  V.  Frye,  14  Me.  457  (1837). 
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and  a  contrary  intention,  it  has  been  held,  cannot  be  shown 
by  parol/ 

Where  a  signature  is  written  on  the  back  of  a  blank  piece 
of  paper,  it  has  been  held  that  a  guaranty  may  be  written 
over  it,  if  that  was  the  intention  of  the  parties.*  So,  it  has 
been  held  that  an  indorsement  in  blank  may  be  filled  up 
with  a  guaranty,  if  so  agreed;'  or  with  the  contract  agreed 
upon/ 

Where  a  guaranty  is  written  upon  a  note  and  not  dated, 
it  is  presumed  to  have  been  made  at  the  date  of  the  note/ 
And  parol  evidence  is  admissible  to  show  that  it  was  so 
made,®  or  to  show  when  it  was  made/  If  there  is  no  positive 
evidence  as  to  the  time  of  making,  it  is  a  question  for  the 
jury  to  determine  on  the  paper  offered/ 

§  869.  Foreign  Statutes  as  to  Onaranty. — A  guaranty  or, 
as  it  is  called  abroad,  an  aval  must  generally  be  in  writing/ 
But  by  the  statute  of  many  foreign  countries  it  may  be  writ- 
ten either  on  the  bill  itself  or  on  a  separate  instrument.*^ 
Some  statutes  provide  that  an  aval  may  be  made  by  the 
simple  signature  of  the  guarantor  on  the  bill.**  In  many 
countries  a  guaranty  may  be  limited  or  qualified  as  to  time, 

^Seabury  v,  Hungerford,  2  Hill  80  (1841). 
•Orrick  v.  CJolston,  7  Gratt.  189  (1850). 

•  Beck  with  v.  Angell,  6  Conn.  815  (1826) ;  Fuller  v.  Scott,  8  Kans.  25  (1871) ; 
Moor  V,  Folsom,  14  Minn.  340  (1869). 

*  Erwin  v.  Lamborn,  1  Harr.  125  (Del.  1882) ;  Evans  v.  Bell,  45  Tex.  558. 
•Higgins  V.  Wateon.  1  Mich.  428  (1850). 

•Ordeman  v.  Lawson,  49  Md.  135  (1878). 

» Baldwin  v.  Dow,  130  Mass.  416  (1881). 

•Bickford  v.  Gibbs.  8  Gush.  154  (1851). 

^Nicaragua  (1869  Code  Com.  Art.  265). 

^Argentine  Republic  (1862  Code  Com.  Art.  856) ;  Belgium  (1851  Code  Napo- 
leon) ;  Bolivia  (1834  Code  Com.  Art.  410) ;  Chili  (1865  Code  Com.  Art.  681) ; 
Colombia  (18')3  Code  Com.  Art.  433) ;  Cesia  Rica  (ia53  Code  Cora.  Art.  423) ; 
Ecuador  il829  Code  Com.  as  in  Spain) :  France  (1807  Code  Napoleon  Art. 
142) ;  Greece  (1835  Code  Napoleon) ;  Hayti  (1826  Code  Napoleon) ;  Holland 
(1838  Exch.  Law  Art.  131);  Italy  (1865  Code  Com.  Art.  227) ;  Mexico  (1854 
Code  Com.  Art.  469) ;  Peru  (1853  Code  Com.  Art.  434) ;  Salvador  ( 1 855  Code 
Com.  Art.  430);  San  Domingo  (1829  Code  Napoleon);  Spain  (1829  Code 
Com.  Art.  476) ;  Switzerland  (Geneva  Code  Napoleon) ;  Turkey  (Code  Napo- 
leon); Uruguay  (1865  Code  Com.  Art.  873);  Venezuela  (1862  Code  Com. 
Art.  56). 

^^ChiU  (1865  Code  Com.  Art  681) ;  SwUzerland  (Exch.  Laws,  1859  Berne, 
1863  Basle,  {  68). 
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circumstance,  amount  or  payee.'  If  not  otherwise  expressed, 
a  guarantor  is  liable  in  Russia  as  a  principal.^  In  Sweden 
the  guarantor  and  the  party  whom  he  guarantees  are  jointly 
and  severally  liable.'  In  Russia  several  who  sign  as  guar- 
antors become  liable  each  for  the  whole  amount.*  And,  in 
general,  if  the  guaranty  is  unqualified  in  its  terms,  the  guar- 
antor in  most  foreign  countries  assumes  the  same  liability  as 
the  person  for  whom  he  became  such.*  In  Switzerland  it  is 
provided  that  the  guarantor  who  pays  a  bill  shall  be  entitled 
to  all  the  rights  o^  the  holder  against  the  party  whom  he 
guarantees.®  In  Chili  an  aval  cannot  be  given  by  the  drawer, 
indorser  or  acceptor  of  a  bill.''  In  Germany,  where  one  joins 
in  the  execution  of  a  bill  by  signing  as  an  additional  drawer, 
acceptor  or  indorser  under  anbther,  the  several  signers  are 
not  guarantors.®  But  an  aval  may,  in  Germany,  be  included 
in  a  bill,  indorsement  or  acceptance,  or  added  either  upon 
the  same  or  a  separate  instrument.®  If,  however,  several 
sign  under  one  another  as  drawers,  indorsers  or  acceptors, 
they  will  each  become  severally  liable  for  the  payment  of 
the  whoJe,  although  signing  expressly  "  as  surety  "  or  "  per 

^Argentine  Republic  (1862  Code  Com.  Art.  858);  Bolivia  (1834  Code  Com. 
Art.  411) ;  Chili  (1865  Code  Com.  Art.  682) ;  Colombia  (1853  Code  Com.  Art. 
434) ;  Co8ta  Rica  (1853  Code  Com.  Art.  424) ;  Ecuador  (1829  Code  Com.  as  in 
Spain) ;  Mexico  (1854  Code  Com.  Art.  470) ;  Peru  (1853  Code  Com.  Art.  435) ; 
Salvador  (1855  Code  Com.  Art.  431) ;  Spain  (1829  Code  Com.  Art.  477) ;  Uru- 
guay (1865  Code  Com.  Art.  875). 

^Russia  (1862  £xch.  Law  Art.  635). 

^Sweden  (1851  Exch.  Law  {  91). 

^RuBsia  (1862  Exch.  Law  Art.  634). 

^Argentine  Rf>public  (1862  Code  Com.  Arts.  857,  858) ;  Belgium  (1851  Code 
Napoleon) ;  Bolivia  (1834  Code  Com.  Art.  411) ;  Chili  (1865  Code  Com.  Art. 
683) ;  Colombia  (ia53  Code  Com.  Art.  435) ;  Costa  Rica  (1853  Code  Com.  Art. 
425);  Ecuador  (1829  Code  Com.  as  in  ^ain);  France  (1807  Code  Napoleon 
Art.  142) ;  Greece  (1835  Code  Napoleon) ;  Hayti  (1826  Code  Napoleon) ;  Hol- 
land (1838  Exch.  Law  Art.  132) ;  Italy  (1865  Code  Com.  Art.  227) ;  Mexico 
(1854  Code  Com.  Art.  471);  Nicaragua  (1869  Code  Com.  Art.  266);  Peru 
(1853  Code  Com.  Art.  436);  Salvador  (1855  Code  Com.  Art.  432);  San 
Domingo  (1829  Code  Napoleon) ;  Spain  (1829  Code  Com.  Art.  478) ;  Switzer- 
land (Exch.  Laws,  1859  Berne,  1863  Basle,  2  68;  Geneva  Code  Napoleon); 
Turkey  (Code  Napoleon);  Uruguay  (1865  Code  Com.  Art.  875);  Venesfuela 
(1862  Code  Com.  Art.  57). 

^Switzerland  (Exch.  Laws,  1859  Berne,  1863  Basle,  {  69). 

^ChiH  (1865  Code  Com.  Art.  684). 

'Thors  Wechselrecht  H  144  et  9eq. 

*Ib.  il  147  et  8eq. 
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avaiy^    In  many  countries  guaranty  by  independent  and 
separate  agreement  is  expressly  provided  for  by  statute,* 

§  870.  Statute  of  Frauds — ^American  Statutes.— The  Eng- 
lish  Statute  of  Frauds,  passed  in  1667  in  the  reign  of  Charles 
II.,  provides  that  where  one  undertakes  to  answer  for  the 
debt,  default. or  miscarriage  of  another,  "the  agreement  or 
some  memorandum  or  note  thereof  shall  be  in  writing"  and 
bigned  by  the  parties  to  be  bound  by  it.^  Many  of  the 
United  States  have  in  their  statutes  followed  the  exact  words 
of  this  provision.*  In  1856  an  act  was  passed  in  Great 
Britain  providing  that  a  contract  to  pay  the  debt  or  answer 
for  the  default  of  another,  should  not  be  invalid  "  by  reason 
only  that  the  consideration  for  such  promise  does  not  appear 
in  writing  or  by  necessary  inference  from  a  written  docu- 
ment."* This  provision  has  been  substantially  followed  in 
some  of  the  United  States  by  an  enactment  that  the  "  consid- 
eration need  not  be  set  forth  in  such  writing,  but  may  be 
proved."  **    Others  of  the  United  States,  reaching  beyond 

»i6. 1 144. 

*  Argentine  Republic  (1862  Code  Com.  Art.  &55) ;  Belgium  (1851  Code  Napo- 
leon) :  Bolivia  (1834  Code  Com.  Art.  409) ;  Chili  (1865  Code  Com.  Art.  6B0) ; 
Colombia  (ia53  Code  Com.  Art.  432) ;  Costa  Rica  (1853  Code  Com.  Art.  422) ; 
Ecuador  (1829  Code  Com.  as  in  Spain) ;  France  (1807  Code  Napoleon  Art. 
141);  Gr^'^c^?  (1835  Code  Napoleon);  Hayti  (1826  Code  Napoleon) ;  Holland 
(1838  Exch.  Law  Art.  130) ;  Italy  (1865  Code  Com.  Art.  226) ;  Mexico  (1854 
Code  Com.  Art,  368) ;  Nicaragua  '(1869  Code  Com.  Art.  265) ;  Peru  (1853  Code 
Com.  Art.  433);  Salvador  (1855  Code  Com.  Art.  429);  San  Domingo  (1829 
Code  Napoleon);  Spain  (1829  Code  Com.  Art,  475);  Switzerland  (Geneva 
Code  Napoleon) ;  Turkey  (Code  Napoleon) ;  Uruguay  (1865  Code  Com.  Art. 
872) ;  Venezuela  (1862  Code  Com.  Art.  55). 

»29Car.  II.  c.  3  H- 

*Arkamtas  (1874  R.  S.  ?  2951);  California  (1880  Codes  &  SUts.  ?  6624); 
Cohrrailo  (1883  G.  S.  J  1521);  Connecticut  (1875  G.  S.  c.  11  i  40);  Delaware 
(1852  R.  C.  and  1874  c.  63  J  7)  as  to  promises  exceeding  twenty-five  dollars) ; 
Florida  (1881  McClel.  Dig.  c.  29  ?  1) ;  Georgia  (1882  Code  ?*1950);  Illinois 
(1883  R.  S.  c.  59 1 1) ;  Kansas  (1881  C.  L.  {§  2663-4) ;  Maryland  (29  Car.  II.  c.  3, 
reported  in  force  in  1809  by  Chancellor  Kilty) ;  MissiHsippi  (1880  R,  C.  c.  49 
i  1) ;  Mim>uH  (1879  R.  S.  c.  35  J  2513) ;  New  Hampshire  (1878  G.  L.  c.  220 
1 15) ;  New  Jtrsey  (1874  R.  S.  444) ;  New  York  (1882  R  S.  (7  edit.)  2327  {  2 ;  1863 
P.  L.  802);  North  Carolina  (1883  R.  C.  {  1552);  Ohio  (1880  R.  S.  {  4199); 
Pennsi/lmnia  (1885  Brightly^s  Dig.  723  H) ;  Rhode  Islaml  (1882  Pub.  SUt.  c. 
204  §  7) ;  South  Carolina  (1882  G.  S.  i  2019) ;  Tennessee  (1884  Code  I  2423); 
Texas  (1879  R.  S.  i  2464) ;  Vermont  (1880  R.  L.  J  981).  So  in  Towa,  except 
that  tlie  word  '^ contract"  is  used  instead  of  agreement  (1880  R.  C.  2  3663). 

*19  and  20  Vict.  c.  3. 

^Indiana  (1881  R.  S.  c.  05  U  1,  2) ;  Kentucky  (1881  G.  S.  c.  22  J  1) ;  ^^^^ne 
(1883  R.  S.  c.  Ill  {  1) ;  Masmchusetts  (1882  Pub.  Stat.  c.  78  ?J  1,  2) ;  Michigan 
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the  letter  of  the  English  Statute  of  Frauds,  require  for  such 
contract  an  ^^  agreement  or  some  other  note  or  memorandum 
*  *  *  expressing  the  consideration  *  *  ♦  in  writing 
subscribed  "  by  the  parties  to  be  bound.^ 

§  871.  Statute  of  Frauds — ^When  not  Applicable. — It  is  to 
be  observed  that  the  Statute  of  Frauds  is  only  applicable 
to  collateral  contracts  to  pay  the  debt  or  answer  for  the 
default  of  another,^  and  not  to  an  original  promise  to  pay  the 
promisor's  own  debt,*  Whether  the  contract  is  original  or 
collateral  is  to  be  determined  not  by  priority  of  time  in  the 
execution  of  the  different  stipulations,  nor  by  the  fact  that 
the  principal  debtor  does  or  does  not  continue  liable,  but 
simply  by  the  question  whether  the  promises  of  the  guaran- 
tor and  the  party  guaranteed  are  one  transaction  or  several.* 
This  is  a  question  for  the  jury,  and  parol  evidence  is  admis- 
sible in  determining  it.^ 

The  following  contracts  are,  in  general,  one  transaction, 
and  the  contract  of  the  guarantor  is  an  original  promise, 
viz. :  First,  contemporaneous  guaranties  upon  the  making 
of  the  original  contract.  Second,  guaranties  in  the  transfer 
of  a  bill  or  note.  Third,  guaranties  based  upon  a  novation 
or  other  independent  consideration  to  the  guarantor.  First, 
contemporaneous  and  original  guaranties,  e.  g.  by  the  guar- 
antor's signature  under  that  of  the  maker,  are  not  within  the 
Statute  of  Frauds.®  So,  a  joint  and  several  undertaking 
signed  by  both  as  makers.^    So,  where  A.  wrote  that  by  an 

(1882  Annot.  Stat.  ?J  61&5, 6189) ;  'Sehroxka  (1881  C.  S.  c.  82  \\  8,  24) ;  Virginvt 
(1873  Code  c.  140  J  1) ;  Wesi  Virginia  (1884  Aind.  Code  c.  98  i  1). 

^Alabama  (1876  Code  i  2121);  Minnesota  (1878  G.  S.  c.  41  J  6) ;  Nfvada 
(1861  Laws  c.  9  ?  61) ;  Oregon  (1872  G.  L.  {  775) ;  Wiscowtin  (1878  R.  S.  i  2306). 
And  this  wns  originallv  the  form  of  the  statute  in  California  (Laws  of  1850) 
and  until  1863  in  New'York  (1830  R,  S.) 

•Chitty  283, 363 ;  2  Daniel  776 ;  1  Edwards  U  819, 321, 328 ;  Story  on  Prom. 
Notes,  IJ  457,  470. 

•1  Edwards  K  319,  321,  325;  2  Parsons  128, 132;  2  Daniel  776;  Story  on 
Prom.  Notes  22  464,  478. 

n  Edwards  2  320. 

^Hueske  v.  Broussard,  55  Tex.  201  (1881). 

•Parks  V.  Brinkerhoff,  2  Hill  663  (1842). 

V  White  V.  Howland,  9  Mass.  314  (1812). 
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arrangement  with  B.  he  would  be  accountable  for  B/s  debt  to 
C,  it  was  held  to  be  an  original  contract  based  upon  the  origi- 
nal consideration  of  his  own  debt  to  B.  and  that  of  B.  to  C 
So,  the  Statute  of  Frauds  is  not  applicable  to  a  parol  agree- 
ment to  pay  a  draft,  on  the  strength  of  which  the  draft  was 
accepted  and  cashed;*  or  to  a  like  agreement  to  indemnify 
against  an  indorsement,  which  is  made  on  the  strength  of  it  ;* 
or  to  a  blank  indorsement  made  after  the  note  was  made 
under  a  prior  agreement  therefor,  which  was  relied  upon  at 
the  time  of  taking  the  note.* 

§  872.  Statute  not  Applicable — Onaranty  in  Transfer. — 
Second,  the  statute  does  not  apply  to  an  express  guaranty 
contained  in  the  transfer  of  a  bill  or  note;*  such  guaranty 
not  being  a  promise  to  answer  for  the  debt  or  default  of  an- 
other, although  the  maker  still  remains  liable.®  And  the 
guarantor  may  in  such  case  be  held  liable  upon  the  money 
counts  only.''  So,  a  parol  guaranty  by  an  indorser  at  the 
time  of  transferring  the  note,  has  been  held  to  be  sufficient, 
if  based  upon  a  valid  consideration,  e.  g.  forbearance  of  a 
threatened  suit.®  The  debt  is  in  such  case  that  of  the  trans- 
feror, and  even  his  verbal  promise  is  therefore  valid.*  So, 
the  Statute  of  Frauds  will  not  apply  to  an  indorsement  con- 

»Gold  V,  Phillips,  10  Johns.  412  (1813). 

'Kohn  V.  National  Bank,  15  Kans.  428  (1878).  One  draft  is  in  such  case 
sufficient  consideration  for  the  promise,  Union  Bank  v.  Coster,  8  N.  Y.  20S 
(1850). 

•  Vogel  «.  Melins,  81  Wis.  306  (1872) ;  Cortelyou  v.  Hoagland,  13  Stew.  1 
(1885). 

*  Rowland  v.  Aitch,  38  Cal.  133  (1869). 

*2  Daniel  776;  1  Edwards  2  321 ;  Cardell  v,  McNeil,  21  N.  Y.  336  (1860) ; 
Brown  «.  Curtis,  2  Ih,  225  (1849) ;  DurhMm  v.  Manrow,  lb.  533  (1849) ;  Man- 
row  V.  Durham,  3  Hill  584  (1842) ;  Mobile,  <fec.,  R.  R.  Co.  v.  Jones.  57  Ga.  198 
(1876) ;  How  v.  Kemhall.  2  McLean  103  (1840);  Huntington  v.  Wellington, 
12  Mich.  10  (1863) ;  Hall  v.  Rodgers,  7  Humph.  536  (1847) ;  Knapp  v.  Parker, 
6  Vt.  642  (1834) ;  Thomas  v.  Dodge,  8  Mich.  51  (1860). 

•King  V.  Summitt,  73  Ind.  312  (1881) ;  Dauber  v.  Blackney,  38  Barb.  432 
(1862). 
^Tyler  v,  Stevens,  11  Barb.  485  (1851). 
•Smith  V.  Finch,  3  111.  321  (1840). 

•Milks  V.  Rich,  80  N.  Y.  269  (1880) ;  Malone  v.  Keener,  44  Penna.  St.  107 
(1862) ;  Ashford  v.  Robinson,  8  Ired.  114  (1847) ;  Barker  v.  Scudder,  56  Mo. 
272  (1874). 
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taining  a  guaranty  added  to  give  credit  to  the  transfer.* 
And  it  is  not  necessary  that  the  person  to  whom  the  guar- 
anty is  made  should  be  named  in  it  in  such  case,^  or  that  the 
consideration  should  be  expressed.* 

§  873.  Statute  of  Frauds  not  Applicable — ^New  Contract. — 
Third,  where  the  original  debt  is  assumed  by  the  guarantor 
by  a  novation,  and  the  original  debtor  discharged,  the  guar- 
anty is  an  original  contract  based  on  a  new  and  independent 
consideration,  and  is  not  within  the  statute.*  Such  contract 
is  a  question  for  the  jury  to  pass  on,  and  may  be  shown  by 
parol  evidence.*  So,  it  is  not  necessary  that  the  considera- 
tion of  a  contract  of  guaranty,  based  on  the  discharge  of 
another  obligation,  should  be  expressed  under  the  statute;' 
or  that  a  parol  promise  by  the  guarantor  to  pay  the  princi- 
pal's debt,  in  consideration  of  the  discontinuance  of  a  levy 
against  him,  should  be  in  writing.^  So,  the  statute  will  not 
apply  to  a  guaranty  based  on  the  consideration  of  forbear- 
ance to  the  principal;'  or  on  forbearance,  together  with 
delivery  of  goods  out  of  which  to  obtain  a  fund  for  payment 
of  the  note.'  So,  the  statute  will  not  apply  to  an  indorse- 
ment in  blank  after  a  note  is  made,  in  consideration  of  for- 
bearance to  the  maker.*® 

§  874.  Statute  Applicable — Debt  of  Another. — But  the 
statute  will,  in  general,  apply  to  a  guaranty  by  the  blank 
indorsement  of  a  note,  after  it  is  made,  by  one  who  is  not  a 
party  to  it  ;^^  although  it  has  been  held  that  such  an  indorse- 

^  Hopkins  v.  Richardson,  9  Gratt.  485  (1852). 

'Thomas  v.  Dodge,  8  Mich.  51  (1860). 

•Tyler  v.  Stevens,  11  Barb.  485  (1851). 

^Anderson  v.  Davis,  9  Vt.  136  (1837). 

'Hueske  v,  Broussard,  55  Tex.  201  (1881). 

•Sheldon  v.  Butler,  24  Minn.  513  (1878). 

^Mercein  v,  Andrus,  10  Wend.  461  (1853). 

•Ellwooil  V.  Monk,  5  Wend.  235  (1830) ;  Farley  v.  Cleveland,  4  Cow.  432 
(1825) ;  Freeh  v.  Yawger,  18  Vroom  157  (1885). 

•Olmstead  v.  Greenly,  18  Johns.  12  (1820). 

^•Fuller  V,  Scott,  8  Kans.  25  (1871) ;  contra,  Hodgkins  v.  Bond,  1  N.  H.  284 

(1818). 

"Hayden  v.  Weldon.  14  Vroom  128  (1881). 
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ment  might  have  been  filled  in  with  a  guaranty.^  So,  a 
contemporaneous  guaranty  of  a  note  by  one  not  a  party  to 
it,  written  on  a  separate  paper,  has  been  held  to  be  within 
the  statute.*  So,  too,  even  a  guaranty  indorsed  on  a  note 
at  its  making  to  induce  the  payee  to  accept  it;*  or  subse- 
quently indorsed  in  a  transfer  of  the  note  by  the  payee,  who 
had  taken  it  as  agent,  to  his  principal.*  So,  it  applies  to  a 
guaranty  of  collection  contained  in  a  transfer;*  or  to  a  col- 
lateral verbal  promise  to  pay  an  acceptance,  if  received  and 
afterward  dishonored.®  A  parol  promise  to  pay  the  debt  of 
another,  although  in  consideration  of  forbearance  to  the 
other,  is  within  the  Statute  of  Frauds  and  therefore  void.^ 
So,  a  parol  promise  for  like  consideration,  made  after  the 
dishonor  of  a  note,  to  be  responsible  for  it;*  or  a  like  prom- 
ise to  pay  a  note  in  consideration  of  a  suit  against  the  maker 
being  discontinued,*  or  in  consideration  of  forbearance  to 
him.^^ 

§  875.  Former  English  Rule — Oonsideration  Expressed. — 
It  is  said,  in  construction  of  the  original  English  statute,  that 
the  consideration  is  an  essential  part  of  the  "  agreement,"  and 
must  therefore  be  in  writing,  as  well  as  other  parts  of  the 
agreement;  and  that  a  guaranty  of  the  payment  of  a  bill  or 
note  failing  to  express  an  adequate  consideration  on  its  face, 
is  void  under  this  statute.*^    This  rule  has  been  followed  in 

'Moor  V,  Folsom,  14  Minn.  840  (1869). 

•Ordeman  v.'Lawson,  49  Md.  135  (1878). 

•Glen  Cove  M.  Ins.  Co.  v.  Harrold,  20  Barb.  298  (1855) ;  Parry  v.  Spikes, 
49  Wis.  884  (1880).  So  an  indorsement  as  a  surety,  the  principal  indorsing 
above  and  below  the  surety,  Murray^t;.  McKee,  60  Penna.  St.  85  (1868). 

*  Nichols  V.  Allen,  28  Minn.  542  (1877). 

•Spicer  v.  Norton,  13  Barb.  542  (1852). 

*Magg8  V,  Ames,  4  Bing.  470. 

'King  V.  Wilson,  2  Stra.  874.  Writing,  as  well  as  consideration,  being  a 
requisite  to  such  promise,  Watson  v.  Randall,  20  Wend.  201  (1838). 

•Peabody  v.  Harvey,  4  Conn.  119  (1821). 

•Nelson  v.  Boynton,  8  Mete.  396  (1841). 

"Smith  V.  Ives,  15  Wend.  182  (1836);  Crooks  v.  Tally,  50  Cal.  254  (1876); 
and  forbearance  will  not  be  presumed  in  such  case,  Smith  v.  Ives,  gupra, 

"Chitty  283,  363;  Story  on  Prom.  Notes  {  456;  1  Edwards  322;  2  Parson^ 
127;  2  Daniel  777;  Browne  on  Stat.  Frauds  386;  Morley  v.  Boothby,3  Bing. 
107;   Raikes  v.  Todd,  8  Ad.  &  El.  846;  Saunders  v.  Wakefield,  4  B.  <fe  Aid. 
595;  Wain  v.  Warlters,  5  East  10. 
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some  American  cases,  where  the  statute  is  worded  as  in  Eng- 
land;^ and  is  applicable  in  like  manner  to  a  guaranty  upon 
a  separate  paper.^  Other  cases  have  refused  to  follow  the 
English  rule,^  And  now  in  England  and  in  some  of  the 
United  States,  as  we  have  seen,  the  necessity  for  express- 
ing the  consideration,  if  it  existed,  is  done  away  with  by 
statute;*  while  other  statutes  as  expressly  require  it/ 

Under  the  New  York  statute,  which,  prior  to  1863,  fol- 
lowed the  language  of  29  Charles  II.,  the  consideration 
must  be  expressed  on  the  face  of  a  guaranty  for  the  payment 
of  a  note  indorsed  on  it;®  or  in  a  guaranty  of  its  collectibil- 
ity contained  in  a  transfer.'  Although  some  cases  have 
made  a  distinction  between  guaranties  for  collection  and  for 
payment,  requiring  the  consideration  to  appear  only  in  the 
former.®  And  even  in  the  guaranty  of  an  overdue  note  for- 
bearance to  the  maker  will  not  be  presumed,  but  the  consid- 
eration must  be  expressed.*  So,  a  guaranty  indorsed  on  a 
note,  to  the  eflfect  that  it  is  not  outlawed,  requires  an  express 
consideration  in  New  York.^®  The  California  statute,  which 
has  in  its  change  followed  that  of  New  York  and  requires  the 
consideration  to  appear,  applies  where  the  guaranty  is  an  in- 
dorsement in  blank  by  a  stranger  to  the  note  at  the  time  it 

*  Henderson  v.  Johnson,  6  Ga.  390  (1849) ;  and  see  as  to  guaranty  in  gen- 
eral, Buckley  v.  Beardslee,  2  South.  570  (1819) ;  Elliott  v.  Giese,  7  Harr.  &.  J. 
457  (18*26) ;  but  the  consideration  may  be  "inferred,  if  the  inference  is  plain, 
Laing  v.  Lee,  Spencer  337  (1845) ;  Neelson  v.  Sanborn,  2  N.  H.  413  (1821). 

-Ordeman  v.  Lawson.  49  Md.  135  (1878). 

•Sage  V.  Wilson.  6  Conn.  81  (1826) ;  Little  v.  Nabb,  10  Mo.  3  (1846). 

*  Packard  v.  Richardson.  17  Mass.  122  (1821);  Gilligan  v,  Boardman,  29 
Me.  79  (1848) ;  and  see  i  870,  supra. 

*Sears  v.  Brink,  3  Johns.  210  (1806);  Leggett  v,  Raymond,  6  Hill  639 
(1844). 

•Packer  v.  Willson,  15  Wend.  343  (1836) ;  Brewster  v.  Silence,  8  N.  Y.  207 
(1853). 

'Spicer  v,  Norton,  13  Barb.  542  (1^52). 

•Manrow  v.  Durham,  3  Hill  584  (1842) ;  Hunt  v.  Brown,  6  Hill  145  (1843). 
But  see  Story  on  Prom.  Notes  i  478,  as  to  the  soundness  of  this  distinction. 

•Smith  V.  Ives,  15  Wend.  182  (1836). 

"Clark  V,  Hampton,  1  Hnn  612  (1874).    The  effect  of  the  act  of  1863  being 
jAo  restore  the  Statute  of  Frauds  as  formerly  construed,  i.  e.  requiring  the 
•consideration  to  be  expressed,  Castle  v.  Beardsley.  10  Hun  343  (1877);  not 
following  Speyers  v.  Lambert,  37  How.  Pr.  315  (1869),  which  decided  other- 
wise. 
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was  made.^  And  it  Las  been  held  necessary  in  Minnesota 
in  the  case  of  a  guaranty  contained  in  the  indorsement  of 
the  payee  (an  agent)  to  his  principal.*  So,  it  is  necessary 
in  the  case  of  a  guaranty,  indorsed  at  the  time  of  making  a 
note,  in  order  to  obtain  credit  for  the  maker  in  a  purchase 
of  goods.* 

§  876.  Oonsideratdon — ^When  Sofflcienily  Expressed. — ^It  is 
not  necessary,  in  general,  that  the  consideration  should  be 
expressed  in  i!vt)rds  at  length,  but  it  is  sufficient,  it  is  said,  if 
the  court  "can  see  it  in  the  transaction*"*  And  this  has 
been  held  to  be  the  case  in  a  guaranty  for  payment  half  in 
six  months  and  half  in  twelve,  the  guaranty  being  indorsed 
at  the  maturity  of  the  paper,  and  the  consideration  implied 
being  the  forbearance.*  So,  it  is  sufficiently  expressed  by 
the  words  "value  received."'  And  these  words  are  suffi- 
cient for  a  guaranty  of  collection  indorsed  on  a  note.''  So, 
it  is  sufficient  if  one  writes  "A.  B.  having  accepted  the 
within  bill,  I  hereby  guarantee,"  &c.*  So,  if  the  guarantor 
indorses  upon  an  acceptance,  payable  in  the  future,  "  I  will 
see  the  bill  paid  for  A.  B.  ;"•  or  if  an  agent  receives  the  bill 

» Crooks  V.  Tully,  50  Cal.  254  (1875). 

"Nichols  V.  Allen.  23  Minn.  542  (1877). 

•Parry  v.  Spikes,  49  Wis.  384  (1880). 

'Douglass  V.  Rowland,  24  Wend.  35  (1840).  But  the  inference  must  be 
drawn  by  reasonable  intendment  from  the  instrument  itself,  2  Daniel  778; 
1  Edwards  H  322,  328;  Story  on  Prom.  Notes  J  458;  2  Pareons  132.  And 
the  consideration  cannot  be  shown  by  parol  evidence,  Wain  v.  Warlters,  5 
East  10;  Saunders  v.  Wakefield,  4  B.  &  Aid.  595;  Jenkins  v.  Reynolds,  3 
Brod.  &  Bing.  14;  Morley  v.  Boothby,  3  Bing.  107;  or  even  whether  it  was 
executory  or  already  executed,  Weed  v.  Clark,  4  Sandf.  32  (1850).  It  has 
been  held,  however,  that  if  the  consideration  of  the  guaranty  is  that  of  the 
original  note,  this  may  be  shown  by  parol  evidence,  where  fully  expressed 
in  the  original  contract,  Bailey  i».  Freeman,  11  Johns.  221  (1814);  or  ex- 
pressed by  the  words  "value  received,"  Leonard  v.  Vredenburgh,  8  lb.  29 
(1811);  or  not  expressed  at  all,  lb.,  lb.  But  this  has  been  denied  both  in 
earlier  and  later  cases,  Sears  v.  Brink,  3  Johns.  210  (18(^8) ;  Brewster  v.  Si- 
lence, 8  N.  Y.  211  (1853) ;  Draper  v.  Snow,  20  lb.  331  (1859). 

*Neelson  v.  Sanborn,  2  N.  H.  413  (1821). 

•Day  V.  Elmore,  4  Wis.  190  (1855).  So,  too,  2  D.  779;  1  Edwards  {J  828, 
329;  2  Parsons  130;  Story  on  Prom.  Notes  458.  465. 

'  Miller  v.  Cook,  23  N.  Y.  495  (1861) ;  22  How.  Pr.  66 ;  Moeher  v,  Hotchkiss, 
8  Abb.  App.  Dec.  326  (1866). 

•Boehm  v.  Campbell,  8  Taunt.  679;  3  Moore  15. 

'Emmott  V.  Kearns,  5  Bing.  N.  C.  559. 
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of  exchange  in  payment  of  a  debt  due  to  his  principal  and 
writes  a  letter,  saying  that  he  "  will  see  it  paid,  if  not  hon- 
ored when  due."^  So,  if  one  signs  as  joint-maker  of  a  note, 
and  procures  credit  to  be  given  to  the  original  maker  by 
writing  under  the  maker's  signature,  "  I  acknowledge  myself 
holden  as  surety  for  the  payment  of  the  above  note."*  So, 
it  is  sufficient  if  the  guaranty  appears  to  be  in  consideration 
of  credit  given  to  the  principal  debtor;*  or  of  an  indorse- 
ment, the  guaranty  being  given  as  indemnity.*  So,  it  is 
sufficient  to  write,  "Please  withdraw  the  note,  and  I  will 
see  you  at  Christmas,  when  you  shall  receive  the  amount 
from  me."' 

So,  a  guaranty  for  payment  of  "  any  goods  which  A.  de- 
livers to  B.,"  expresses  the  consideration  sufficiently.*  So,  a 
guaranty  to  pay  "  any  sum  due  you  from  A.  B.,  not  exceed- 
ing £100,"  nothing  being  then  due,  and  the  guarantor's 
intention  being  to  procure  a  credit  for  A.  B.  in  the  purchase 
of  goods.^  So,  the  consideration  sufficiently  appears,  where 
the  guaranty  is  indorsed  on  a  letter  that  makes  mention  of 
it;*  or  when  the  guarantor  writes,  acknowledging  that  he 
had  taken  the  principal's  goods  and  would  be  security  or 
indorser  for  him  ;•  or  where  a  guarantor,  by  letter,  promises 
to  "  warrant  according  to  agreement,"  a  prior  contract  form- 
ing the  consideration.*® 

§  877.  Oonsideration — When  Insofflcienily  Expressed. — On 
the  other  hand,  a  letter  from  the  guarantor,  inclosing  the  bill 
of  exchange,  and  saying  that  in  default  of  the  drawer  he 

*  Morris  v,  Stacy,  Holt  153. 

*Hunt  V.  Adams,  5  Mass.  358  (1809). 

•Edwards  v.  Jevons,  8  C.  B.  436. 

*Staat8  V.  Howlett,  4  Denio  559  (1847). 

•Shortrede  v.  Cheek,  1  Ad.  &  El.  57. 

*Stadt  V.  Lill,  9  East  348;  Russell  v.  Mosely,  3  Bred.  &  Bing.  211 ;  Bene- 
dict V,  Sherrill,  Hill  &  D.  219  (1843) ;  Church  v.  Brown,  21  N.  Y.  315  (1860)  ; 
Gates  V.  McKee,  13  N.  Y.  232  (1855). 

'  Bainbridge  v.  Wade,  16  Q.  B.  89. 

■Stead  V.  Liddard,  1  Bing.  196. 

•Laing  v.  Lee.  Spencer  337  (1845). 

'•Smith  V.  Ide,  3  Vt.  290  (1831). 
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would  "  see  it  paid,"  has  been  held  insufficient  to  satisfy  the 
statute.*  So,  a  simple  agreement  in  writing  to  pay  a  certain 
bill  of  exchange  described  in  the  agreement.*  So,  a  guaranty 
of  payment  at  a  future  time,  indorsed  on  an  overdue  note.^ 
So,  a  guaranty  containing  a  written  statement  that  the  guar- 
antor had  bought  the  land,  which  was  mortgaged  for  the 
security  of  the  note  that  he  guaranteed.*  So,  it  is  not  suffi- 
cient to  specify  that  the  guaranty  is  "  on  account  of  B. ;" ' 
or  to  guarantee  "to  the  amount  of  £100  considering  the 
security  on  A/s  account ;"•  or  to  guarantee  "any  sums  you 
have  advanced  or  may  advance  to  A."'  So,  an  agreement 
to  indemnify  for  £1,000  "advanced  or  to  be  advanced,"  does 
not  sufficiently  express  the  considera:tion,  a  larger  sum  being 
already  advanced,  and  no  future  advances  being  necessarily 
implied.®  So,  it  is  not  enough  to  undertake  to  pay  A.  B. 
a  certain  sum.® 

§  878.  Proof  of  Oonsideration. — As  we  have  seen,  the  words 
"  value  received,"  in  an  indorsement  of  guaranty,  raise  a 
presumption  of  consideration  for  it.*^  And  where  a  guaranty 
and  indorsement  are  averred  in  the  pleading,  sufficient  con- 
sideration for  the  guaranty  will  be  presumed.**  And  in  Iowa, 
by  force  of  the  statute,  an  express  guaranty  implies  a  con- 
sideration," But  where  the  guaranty  is  given  after  the 
making  of  the  note  or  bill  guaranteed,  the  burden  of  prov- 
ing a  sufficient  consideration  rests,  in  general,  on  the  holder." 
Thus,  if  the  guaranty  is  by  means  of  the  blank  indorsement 

'  Hawes  v.  Armstrong,  1  Bing.  N.  C.  761 ;  1  Scott  661.    But  see  Chitty  285 ; 
Pace  V.  Marsh,  1  Biiig.  216;  S.  C,  8  Moore  59, 

*Saunders  v,  Wakefield,  4  B.  &  Aid.  595. 

•Rigby  V.  Norwood,  34  Ala.  129  (1859). 

*Parkman  v.  Brewster,  15  Gray  271  (1860). 

•Stephens  v.  Winn,  2  Nott  &  McC.  372  (1812). 

•Jenkins  v.  Reynolds,  3  Brod.  &  Bing.  14. 

TRaikes  v,  Todd,  8  Ad.  &  El.  846. 

•BelU.Welch,  9C.  B.  154. 

•Wain  V.  Warlters,  5  East  10. 

"Martin  v.  Hazard  Powder  Co.,  2  Col.  596  (1875). 

"Clay  V.  Edgerton,  19  iQhio  St.  549  (1869). 

"Sabin  v.  Harris,  12  Iowa  87  (1861);  Jones  v,  Berryhill,  25  lb.  289  (1868). 

"2  Prtrsons  126. 
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of  a  stranger  to  the  paper  after  it  is  made  and  issued,  a  valid 
consideration  for  such  guaranty  must  be  proved.^  Where  a 
note  is  indorsed  before  its  maturity  by  the  payee,  to  obtain 
credit  or  as  an  accommodation  for  the  maker,  the  considera- 
tion is  a  question  for  the  jury,*  And  the  consideration  for 
the  guaranty  may,  in  general,  be  proved  by  parol.* 

§  879.  Writing— What  Sufficient.— The  Statute  of  Frauds, 
where  it  applies,  requires,  as  we  have  seen,  that  the  guaranty 
shall  be  in  writing.  A  blank  indorsement,  with  an  express 
authority  to  write  a  guaranty  over  it,  has  been  held  sufficient 
to  satisfy  this  requirement.^  But  one  who  is  a  stranger  to  a 
bill  cannot  make  himself  liable  as  guarantor  by  a  verbal 
request  to  atiother  to  become  an  accommodation  indorser.* 
If,  however,  a  guarantor,  in  consideration  of  forbearance  to 
the  maker  of  a  note  at  its  maturity,  writes  upon  it  ^'indorsed 
by  A.  B.  due  "  at  a  future  time  named,  this  will  be  a  suffi- 
cient writing.*  On  the  other  hand,  a  guaranty  has  been  held 
insufficient  without  special  address;^  or  with  the  amount  of 
the  note  designated  as  guaranteed  left  blank.' 

»Good  V.  Martin,  6  Otto  90  (1877). 
'Campbell  v.  Kndpp,  15  Penna.  St.  27  (1850). 
'Baldwin  v,  Dow,  ISO  Mass.  416  (1881). 
*Ulen  V,  Kittredge,  7  Mass.  233  (1819). 
•Kelsey  v.  Hibbs,  13  Ohio  St.  840  (1862). 
♦Tyler  v.  Givens,  8  Hill  48  (So.  Car.  1836). 
f  Williams  v.  Lake,  2  El.  &  El.  849. 
*Ordeman  v.  Lawson,  49  Md.  135  (1878). 


554  GUARANTY. 


III.    DISCHARGE   OF   GUARANTOR. 

880.  Presentment  for  Payment — When  not  Necessary. 

881.  When  Necessary. 

882.  Reasonable  Demand. 

883.  Notice  of  Protest — Unnecessary. 

884.  Default. 

885  and  Damage. 

886.  Notice  of  Protest — When  Necessary. 

887.  Diligence  against  Maker— When  Necessary. 

889.  •  When  not  Necessary. 

890.  Damage  by  Neglect. 

891.  Due  Diligence— What  is. 

893.  What  is  not. 

894.  Discharge  by  Fraud— Extension. 

895.  taking  Collateral — Release — Waiver. 

§  880.  Presentment  for  Payment — ^When  not»  Necessary. — 
Formal  presentment  for  payment  is  not,  in  general,  necessary 
in  order  to  hold  a  guarantor  ;^  unless  he  is  actually  damaged 
by  the  want  of  it.*  It  is  unnecessary,'  if  the  principal  is 
insolvent  at  the  maturity  of  the  bill  or  note;'  especially  if 
his  insolvency  is  known  to  the  guarantor.*  The  liability  of 
the  guarantor  differs  in  this  respect  from  that  of  an  indorser/ 
An  absolute  guaranty  of  payment  does  not  require  any  for- 
mal demand  of  the  principal.^  So,  too,  an  absolute  guaranty 
contained  in  the  assignment  of  a  bond  ;^  or  a  guaranty  of  a 

^Byles  207 ;  Hitchcock  v.  Humphrey,  5  Man.  &  Q.  559 ;  Walton  v.  Mascall, 
13  M.  &  W.  453 ;  Tinker  v,  McCauley,  3  Mich.  188  (1854) ;  Clay  v.  Edgerton, 
19  Ohio  St.  549  (1869) ;  Skofield  v.  Haley.  22  Me.  164  (1842). 

•Farrow  v,  Respess,  11  Ired.  170  (1850);  National  Bank  of  Michigan  v. 
Green,  33  Iowa  140  (1871). 

•Holbrow  V.  Wilkins,  1  B.  &  C.  10;  Warrington  v.  Furbor,  8  East  242; 
Skofield  «.  Haley,  22  Me.  164  (1842);  Beckwith  v.  Angell,  6  Conn.  315 
(1823). 

^Rankin  i;.  Childs,  9  Mo.  665  (1846) ;  but  if  solvent  at  maturity  and  insolv- 
ent before  demand  and  notice,  damages  are  presumed,  2  Daniel  798. 

•2  Daniel  798;  1  Edwards  i  315;  Story  on  Bills  |  372;  Grannis  v.  Miller,  1 
Ala.  471  (1840). 

•Woolley  V.  Sergeant.  3  Halst.  262  (N.  J.  1826);  Allen  v,  Rightmere,  20 
Johns.  336  (1823);  Cooper  v.  Page,  24  Me.  73  (1844) ;  Williams  v.  Granger, 
4  Day  444  (1810);  Dickerson  v.  Derrickson,  39  III.  574  (1864);  Brown  v. 
Curtiss,  2  N.  Y.  225  (1849) ;  Winchester  v.  Doty,  15  Hun  1  (1878) ;  Wright  v. 
Dyer,  48  Mo.  525  (1871) ;  Train  v.  Jones,  11  Vt.  444  (1839) ;  Tinkum  v.  Dun- 
can, 1  Grant  228  (Penna.  1865) ;  Baker  v.  Kelley,  41  Miss.  697  (1868) ;  Bayley 
V.  Hazard,  3  Yerg.  487  (1832).  So,  a  guaranty  payment  on  a  bond,  Bank 
of  South  Carolina  v.  Hammond,  1  Rich.  281  (1845). 

Mibley  v.  Stull,  8  Green  832  (N.  J.  1836). 
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bond  for  a  term  of  years  unless  notice  of  revocation  is  given 
before  that  time.^ 

Demand  and  notice  of  dishonor  are  likewise  unnecessary 
in  the  case  of  an  original  promise,  e.  g.  a  guaranty  indorsed 
on  a  note  ii^  consideration  of  a  definite  extension  given  ;*  or 
an  indorsement  of  an  absolute  promise  to  pay  within  a  given 
time.^  So,  a  demand  is  unnecessary  in  case  of  an  original 
promise  by  the  guarantor  in  consideration  of  indemnity  to 
him  and  extension  to  his  principal.*  So,  demand  is  not 
necessary  to  hold  the  payee  of  a  non-negotiable  certificate  of 
deposit  on  his  indorsement.'^ 

§  881.  Presentment — ^When  Necessary. — When  a  demand 
is  necessarily  as  against  the  guarantor,  it  must  be  duly 
proved.^  Demand,  but  not  formal  presentment,  is  necessary 
to  hold  a  guarantor  by  letter  of  credit,  where  the  maker  was 
solvent  at  the  maturity  of  the  bill,  and  subsequently  became 
insolvent.^  And  it  is  said  that  such  demand  is  generally 
necessary,  unless  excused  by  the  maker's  insolvency.®  It  has 
been  held  necessary  in  the  case  of  a  letter  of  credit  ;•  espe- 
cially one  particularly  addressed  and  for  a  definite  amount.*^ 
So,  in  the  case  of  a  guaranty  of  a  debt  to  be  paid  by  a  bill 
of  exchange."  And  such  demand  is  not  waived  by  an  in- 
dorsement of  a  note  as  "good  to  A.  or  order  without  notice."^ 

A  guarantor  is  also  entitled  to  a  demand  of  the  principal, 
where  his  guaranty  is  included  in  an  indorsement."^   So,  too^ 

» Farmers',  Ac,  Bank  v.  Kercheval,  2  Mich.  604  (1858). 

•Read  v.  Evans,  17  Ohio  128  (1848). 

•Breed  «.  Hillhouse,  7  Conn.  523  (1829). 

*Read  v.  Cutta,  7  Me.  186  (1831). 

•Ford  V,  Mitchell,  15  Wis.  334  (1862). 

•Ilsley  i;.  Jones,  12  Gray  260  (1858). 

»Smith  V,  Bainbridge,  6  Blackf.  12  (1841) ;  Oxford  Bank  v.  Haynes,  8  Pick. 
423  (1829). 

•Hank  v,  Crittenden,  2  McLean  557  (1841). 

•Lawson  v,  Townes,  2  Ala.  373  (1847). 

"Douglass  V.  Reynolds,  7  Pet.  113  (1833). 

"  Bishop  v.  Rowe,  3  M.  &  S.  362. 

"Lane  i;  Steward,  20  Me.  98  (1841).  As  to  waiver  in  general,  see  chapter 
on  Demand,  infra. 

"Greene  v.  Dodge,  2  Ohio  431  (1826).  So,  where  a  guaranty  of  collectioD 
•  IB  included  in  an  indorsement,  Aldis  t;.  Johnson,  1  Vt.  136  (1828). 
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one  who  indorses  a  note,  "  I  guarantee  the  payment  of  the 
within  to  A.  B.  for  value  received,"  has  been  held  to  be 
entitled  as  an  indorser  to  demand  and  notice  of  dishonor.^ 
And  a  guarantor,  who  is  not  party  to  the  bill,  is  entitled  to 
have  demand  made  of  his  principal.*  So,  too,  one  who 
agrees  to  pay  a  bond  if  the  obligor  does  not.* 

§  882.  Reasonable  Demand  Necessary. — Although  formal 
presentment,  such  as  an  indorser  may  insist  upon,  is  not 
generally  necessary  in  case  of  a  guarantor,  he  is  usually  enti- 
tled to  a  demand  of  the  debt  from  the  principal  within  a 
reasonable  time  after  its  maturity.  This  is  so  in  the  case  of 
one  who  indorses  and  guarantees  a  note  at  its  maturity.* 
And  a  year  is  not,  in  general,  a  reasonable  time  within  which 
to  make  such  demand.'*  So,  where  a  note  is  payable  in  four 
annual  installments,  and  the  holder  has  additional  collateral 
security,  his  delay  for  two  years  to  make  a  demand  upon  the 
principal  will  discharge  the  guarantor.®  On  the  other  hand, 
the  sufficiency  of  a  demand  made  four  years  after  maturity* 
of  a  sealed  bill,  in  an  action  against  one  who  guaranteed  it 
by  indorsement  after  maturity,  has  been  held  to  be  a  ques- 
tion for  the  jury,  and  the  guarantor  was  held  liable  on  their 
determination  of  its  sufficiency.^ 

§  883.  Notice  of  Protest — ^Unnecessary. — In  like  manner, 
strict  notice  of  dishonor  or  notice  of  protest  is  not  necessary 
against  a  guarantor,  as  in  the  case  of  an  indorser.^  And, 
therefore,  it  has  been  held  that  the  costs  of  such  notice  are 
not  recoverable  against  him.®  Such  notice  is  unnecessary  in 
the  case  of  an  absolute  guaranty  of  payment  of  a  bill  or 

*  Barrett  v.  May,  2  Bailey  1  (1830). 

"Phillips  V.  Astling,  2  Taunt.  206;  Jones  v.  Pierce,  85  N.  H.  295  (1857). 
•Nelson  v,  Bostwick,  5  Hill  37  (1843). 
*Beeker  v,  Saunders,  6  Ired.  380  (1846). 

*  Benton  v.  Gibson,  1  Hill  56  (So.  Car.  1838). 

•Talbot  V,  Gay,  18  Pick.  534  (1836). 

'Stout  V.  Stevenson,  1  South.  178  (1818). 

•Byles  296;  Chitty  363;  2  Daniel  798;  1  Edwards  i  315.  344;  Story  on 
Bills  {  305;  Foote  v.  Brown,  2  McLean  369  (1841) ;  True  v.  Harding,  12  Me. 
193  (1835). 

*  Wooley  v.  Van  Volkenburg,  16  Kans.  20  (1876). 
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note;*  or  a  guaranty  of  payment  contained  in  the  payee's 
indorsement;*  or  a  guaranty  of  punctual  payment;*  or  in 
the  case  of  one  who,  after  the  maturity  of  a  bill  or  note,  guar- 
antees its  payment;*  or  of  a  guaranty  indorsed  on  a  note 
that  it  should  be  paid  within  four  years;*  or  for  its  "pay- 
ment after  final  process."®  So,  in  general,  of  any  absolute 
guaranty;"'  or  of  an  express  guaranty,  equivalent  to  a  joint 
promise.®  So,  too,  a  guaranty  in  consideration  of  an  exten- 
sion to  the  principal,  amounting  to  an  original  promise  on 
the  guarantor's  part,  does  not  require  notice  of  dishonor.* 
So,  it  is  not  necessary  as  against  the  indorser  of  a  non-nego- 
tiable note  ;^°  or  to  hold  one  on  a  guaranty,  "  Provided  A.  B. 
use  all  diligence  in  collecting."^*  So,  in  the  case  of  a  collat- 
eral guaranty  on  a  separate  instrument,  notice  of  protest, 
strictly  speaking,  is  unnecessary,  unless  the  want  of  it  occa- 
sions damage  to  the  guarantor."  And  it  is  not  necessary, 
where  the  guarantor  is  not  a  party  to  the  bill.^* 

*  Hitchcock  V.  Humphrey,  6  Scott  N.  R.  540;  Walton  v.  Mascall,  13  M.  & 
W.  72,  452;  Taylor  v.  Ross,  3  Yerg.  330  (1832);  Greene  v.  Thompson,  33 
Iowa  293  (1871).  So,  a  guaranty  of  payment  of  a  bond,  Bank  of  South 
Carolina  v.  Hammond,  1  Rich.  281  (1845). 

•Brown  V.  Curtiss,  2  N.  Y.  225  (1849) ;  Allen  v.  Rightmere,  20  Johns.  365 
(1823) ;  Baker  t;.  Kelley,  41  Miss.  697  (1868), 

•Thrasher  v.  Ely,  2  Sm.  &  M.  139  (1844). 

'Burnham  v,  Gallentine,  11  Ind.  295  (1858) ;  Wincbell  v.  Doty,  15  Hun  1 
(1878). 

*  Breed  v.  Hillhouse,  7  Conn.  523  (1829). 

•Bashfbrd  v.  Shaw,  4  Ohio  St.  263  (1^54). 

^2  Daniel  796;  Allen  v.  Rightmere,  20  Johns.  336  (1823) ;  Cooper  v.  Page, 
24  Me.  73  (1844);  Dickinson  v,  Derrickson,  39  III.  574  (1864);  Donley  v. 
Camp,  22  Ala.  659  (1853) ;  Foster  v.  ToUeson,  13  Rich.  31  (1860) ;  Wright  v. 
Dyer.  48  Mo.  525  (1871). 

» Hough  V.  Gray,  19  Wend.  202  (1838) ;  Woolley  v.  Sergeant,  3  Halst.  262 
(1826). 

'Read  v,  Evans,  17  Ohio  128  (1848).  So,  a  guaranty  in  consideration  of 
an  extension  to  the  principal  and  an  indemnity  to  the  guarantor.  Read  v, 
Cutts,  7  Me.  186  (1831). 

"Cromwell  v.  Hewitt,  40  N.  Y.  491  (1869). 

"Forest  v.  Stewart,  14  Ohio  St.  246  (1863). 

'«  Byles  296 ;  Chitty  363 ;  1  Edwards  ?  344 ;  Story  on  Bills  {|  372,  393 ;  Story 
on  Prom.  Notes  J  460;  Warrington  v.  Furbor,  8  East  242;  S.  C,  6  Esp.  89; 
Phillips  V,  Astling,  2  Taunt.  306;  Gibbs  v.  Cannon,  9  Serg.  &  R.  198  (1822) ; 
National  Bank  of  Michigan  v.  Greene,  33  Iowa  40  (1871) ;  Weller  v.  Hawes, 
19  Iowa  443  (1865). 

"Hitchcock  v.  Humphrey,  5  Man.  &  G.  559;  Van  Wart  v.  Woolley,  3  B. 
&  C.  439. 
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§  884.  Notice  of  Maker's  Default. — ^A  guarantor  is  not,  in 
general,  entitled  to  notice  of  the  maker's  default.^  At  least, 
this  is  true  if  the  guaranty  is  an  absolute  one ;'  as  well  as  in 
the  ease  of  an  absolute  guaranty  of  a  bond,*  So,  notice  of 
the  maker's  default  is  unnecessary,  where  the  original  debtor 
(maker  or  acceptor)  is  insolvent.*  And  such  notice  is  un- 
necessary to  hold  the  indorser  of  a  non-negotiable  instru- 
ment;* or  the  guarantor  of  a  bond  for  a  given  time  unless 
terminated  by  earlier  notice  ;•  or  to  hold  one  who  guarantees 
a  note  to  be  "good  and  collectible"  for  a  given  time;''  or 
who  guarantees  payment  on  failure  of  the  maker  to  pay.' 
So,  if  one  promises  to  make  a  note  "  good,  if  it  is  not,"  it 
will  be  sufficient  to  notify  him  after  failure  of  suit  brought 
within  a  proper  time  against  the  maker.®  So,  notice  of  the 
maker's  default  is  unnecessary  in  a  case  of  a  guaranty  given 
in  consideration  of  forbearance  to  the  principal  debtor  and 
indemnity  to  the  guarantor.^*^  But  the  necessity  for  notice 
may  be  affected  by  the  presumption  of  a  release  of  the  guar- 
antor, from  long  delay  to  sue  the  principal  debtor,  or  from 
damages  arising  from  such  delay." 

§  885.  Notice  of  Default — Damage. — The  want  of  notice 

*  Douglass  V.  Howland,  24  Wend.  35  (1840) ;  Parkman  v.  Brewster,  16  Gray 
271  (1860) ;  Foster  v.  Barney,  3  Vt.  60  (1830) ;  ClrtV  v.  Edgerton,  19  Ohio  St. 
549  (1869) ;  Gage  v.  Lewis,  68  111.  604  (1873) ;  Tinker  v.  McCauley,  8  Mich. 
188  (1854) ;  Clark  v.  Merriam,  25  Conn.  576  (1857). 

*  Hitchcock  v.  Humphrey,  6  Scott  N.  R.  540;  Cobb  v.  Little,  2  Me.  261 
(1828) ;  Noyes  v.  Nichols,  28  Vt.  160  (1855) ;  Peck  v,  Barney,  13  lb.  93  (1841) 
March  v.  Pulney,  56  N.  H.  34  (1875) ;  Williams  v.  Granger,  4  Day  444  (1810) 
Hance  v.  Miller,  21  111.  636  (1859) ;  Gammell  t;.  Paramore,  58  Ga.  54  (1877) 
Jones  V.  Train,  11  Vt.  444  (1839) ;  Singer  Manuf.  Co.  v.  Hester,  71  Mo.  91 
(1879) ;  Studebaker  t;.  Cody,  54  Ind.  586  (1876). 

•Sibley  v.  Stull,  3  Green  332  (N.  J.  1836). 

*Skofield  V.  Haley,  22  Me.  164  (1842) ;  Holbrow  v.  Wilkins.  1  B.  &  C.  10; 
Atkinson  v.  Carter,  2  Chit.  403;  Gibbs  v.  Cannon,  9  Serg.  <&  B.  202  (1822); 
Erwin  v,  Lamborn,  1  Harring.  125  (Del.  1832). 

*Ford  V.  Mitchell,  15  Wis.  334  (1862). 

*  Farmers,  <&c.,  Bank  v.  Kercheval,  2  Mich.  504  (1853). 
'  Bull  V.  Bliss,  30  Vt.  127  (1857). 

*  Deck  v.  Works,  18  Hun  266  (1879) ;  Duncan  v.  Edgerton,  6  Bosw.  86 
(1860). 

•Wilson  V.  Mullen,  8  McCord  236  (1825). 

^•Read  v,  Cutts,  7  Me.  186  (1831). 

"  Second  Nat.  Bank  v.  Gaylord,  34  Iowa  246  (1872). 
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of  maker's  default  is,  in  general,  no  defense  to  a  guarantor 
unless  it  has  occasioned  damages  to  him.^  If  he  proves  that 
he  haB  sustained  damage  by  such  want  of  notice,  he  may  be 
discharged  thereby.*  But  his  liability  will  remain,  until  he 
makes  such  proof  ;^  and  damages  from  want  of  such  notice 
will  not  be  presumed.*  In  like  manner,  the  guarantor  may 
waive  any  discharge  for  want  of  notice  of  the  maker's  de- 
fault by  his  subsequent  promise  to  pay  with  knowledge  of 
all  the  circumstances;*  or  he  may  be  discharged  by  a  false 
statement  to  him  on  the  part  of  the  holder  of  the  note  to  the 
effect  that  it  was  paid.*  If  he  has  waived  notice  of  protest, 
the  burden  of  proof  will  not  be  on  the  holder  to  show  that 
the  guarantor  was  not  damaged.*^ 

§  886.  Notice  of  Protest — ^When  Necessary. — A  guarantor 
has  been  held  sometimes  to  be  entitled  to  formal  notice  of 
protest.  This  has  been  held  to  be  the  case,  where  the  maker 
was  solvent  at  the  time  of  giving  the  note,  and  insolvent  at 
its  maturity.'  So,  where  he  guarantees  the  payment  of  a 
debt  secured  by  bill  of  exchange  ;•  or  indorses  a  guaranty 
of  payment  on  a  note.^°    So,  where  the  guarantor  of  a  bill  is 

>  Union  Bank  v.  Koster,  3  N.  Y.  203  (1850) ;  Louisville  Mfe.  CJo.  v.  Welch, 
10  How.  461  (1850) ;  Johnson  v,  Wilmarth,  13  Mete.  416  (1847);  Simons  v. 
Steele,  36  N.  H.  73  (1858) ;  Farrow  v,  Respess,  11  Ired.  170  (1850) ;  Sabin  v. 
Harris,  12  Iowa  87  (1861);  Fuller  v.  Scott,  8  Kans.  25  (1871);  Salisbury  v. 
Hale,  12  Pick.  416  (1832);  Brackett  v.  Rich,  23  Minn.  484  (1877);  Second 
Nat.  Bank  v.  Gaylord,  34  Iowa  246  (1872) ;  Levi  v.  Mendell,  1  Duv.  77  (1863). 
In  Iowa  reasonable  notice  is  required  by  statute,  but  the  guarantor  is  not 
discharged  for  want  of  notice  unless  he  proves  that  he  is  damaged  thereby, 
1880  R.  0.  i  2090. 

*  Wolfe  V.  Brown,  5  Ohio  St.  804  (1865);  Woodson  v.  Moody,  4  Humph. 
803  (1843). 

*Vinal  V.  Richardson,  18  Allen  521  (1866);  Voltz  v.  Harris,  40  111.  155 
(1866). 

^Beebe  v.  Dudley,  26  N.  H.  249  (1853). 

'Reynolds  v,  Douglass,  12  Fet.  497  (1838) ;  Gamage  v.  Hutchins,  23  Me. 
565  (1844). 

*  Whitaker  v.  Kirby.  54  Ga.  277  (1875). 

'Star  Wagon  Co.  v.  Swezy,  63  Iowa  520  (1884). 

"Beokwith  v.  Angell,  6  Conn.  315  (1823);  Whiten  v.  Mean,  11  Meto.  568 
(1846). 

*  Bishop  V.  Rowe,  8  M.  <&  S.  362. 
^Greene  v.  Dodge,  2  Ohio  431  (1826). 
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not  a  party  to  it.^  And  it  has  been  held  that  the  want  of 
such  notice  is  presumably  a  want  of  due  diligence.* 

Notice  of  the  maker's  default  has  been  held  in  many  cases 
necessary  to  the  maintenance  of  an  action  against  the  guar- 
antor.' This  has  been  held  in  the  case  of  a  guaranty  of  col- 
lection.* And  it  is  generally  necessary,  unless  the  maker  is 
insolvent  at  the  maturity  of  the  paper  ;^  or  unless  he  is  in- 
solvent, and,  by  reason  of  such  insolvency,  the  guarantor 
suffers  no  damage  for  want  of  notice.®  On  the  other  hand, 
it  has  been  held  to  be  necessary,  if  the  maker  became  insol- 
vent between  the  maturity  of  the  paper  and  the  time  of 
demanding  payment."'  And  in  such  case  the  guarantor  will 
be  discharged  to  the  extent  of  the  damages  sustained  by 
him,  and  he  will  be  presumed  to  have  suffered  damage  by 
such  neglect.® 

The  better  rule  seems  to  be  that  in  all  cases  a  guarantor 
is  entitled  to  reasonable  notice  of  the  original  debtor's  de- 
fault;® although  he  is  not  a  party  to,  or  named  in,  the  paper 
guaranteed.^**  If,  however,  he  is  not  damaged  by  want  of 
such  notice,  he  will  remain  liable ;  and  this  is  provided  by 
statute  in  Iowa."  What  is  reasonable  notice  of  the  maker's 
default  is  a  question  for  the  jury  to  determine  under  the  cir- 

*  Phillips  V,  Astling,  2  Taunt.  206. 

•Ringgold  V.  Newkirk,  3  Ark.  96  (1840). 

•Grtff  V.  Sims.  45  Ind.  262  (1873);  Lewis  v.  Bradley,  2  Ired.  203  (1842). 
Law8on  v.  Townes,  2  Ala.  373  (1841) ;  Montgomery  v.  Kellogg,  43  Miss.  486 
(1870) ;  Erwin  v.  Lamborn,  1  Harring.  125  (Del.  1832). 

*Revers  v.  Howe,  16  Cal.  152  (1860). 

•Lewis  V.  Brewster,  2  McLean  21  (1839) ;  Gibbs  v.  Cannon,  9  S.  &  R.  198 
(1822);  Mayberry  t;.  Bainton,  2  Harring.  24  (Del.  1835);  Walkerv.  Forbes, 
23  Ala.  139  (1854) ;  affirmed,  31  Ala.  9  (1857). 

•Reynolds  t;.  Douglass,  12  Pet.  497  (1838),  reversing  Douglass  v.  Reynolds, 
7/6.113. 

'Oxford  Bank  v.  Haynes,  8  Pick.  423  (1829) ;  Smith  v.  Bainbridge,  6  Blackf. 
12  (1841) ;  Globe  Bank  v.  Small,  25  Me.  366  (1845). 

"Newton  Wagon  Co.  v.  Diers,  10  Neb.  284  (1880). 

»2  Daniel  797;  1  Edwards  i  344;  Story  on  Bills  J  305;  Thomas  v.  Davis, 
14  Pick.  353  (1833) ;  Sandford  v.  Norton,  14  Vt.  228  (1842) ;  Beebe  v.  Dudley, 
26  N.  H.  249  (1853) ;  Wildes  v.  Savage,  1  Story  22  (1839) ;  Bickford  v.  Gibbs, 
8  Cu8h.  154  (1851 ) ;  Hall  v.  Rodgers,  7  Humph.  536  (1847) ;  Benton  v,  Gibson, 
1  Hill  56  (S.  C.  1833). 

"Foote  v.  Brown,  2  McLean  369  (1841). 

"  Iowa  R.  C.  1880  {  2090. 
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cumstances  of  the  case}  Thus,  five  or  six  days  after. the 
debt  beearue  due  has  been  held  to  be  sufficiently  prompt.' 
On  the  other  hand,  a  delay  of  four  years,  during  which  time 
the  maker  became  insolvent,  has  been  held  not  to  be  reason- 
able.* So,  a  delay  of  five  years  after  the  maturity  of  the 
last  annual  installment  has  been  held  to  be  unreasonable, 
although  the  holder  of  the  note  was  secured  by  a  collateral 
mortgage.* 

§  887.  Diligence  in  Prosecuting  the  Maker — When  Neces- 
sary.— The  contract  of  the  guarantor  is,  in  general,  condi- 
tioned upon  reasonable  diligence  in  prosecuting  the  maker 
or  original  debtor,  and  such  diligence  is,  in  many  States, 
requisite  to  the  continued  liability  of  the  guarantor.*  This 
is  so  in  the  case  of  a  guaranty  of  collection.^  And  such 
guarantor  is  entitled  to  a  diligent  prosecution  both  of  the 
maker  and  prior  indorsers.^  And  in  a  suit  by  one  guarantor 
against  another  for  contribution,  laches  in  prosecuting  the 
maker  may  be  set  up  as  a  defense.®  Diligent  prosecution  of 
the  maker  has  been  held  necessary,  in  order  to  hold  one  who 
guarantees  the  payment  of  a  note,  "  if  the  holder  fails  to  re- 
cover" from  the  maker;*  or  who  guarantees  the  payment 

'  Montgomery  v.  Kellogg,  43  Miss.  486  (1870) ;  Louisville  Mfg.  Ck).  v.  Welch, 
10  How.  461 ;  Wadsworth  v.  Allen,  8  Gratt.  174  (ia51) ;  Howe  v.  Nickels,  22 
Me.  175  (1842) ;  Jackson  t;.  Yandes,  7  Blackf.  526  (1845). 

•Dole  V,  Young,  24  Pick.  250  (1887). 

'Wittiers  v.  Berry,  25  Kans.  873  (1881);  or  three  years  after  maturity^ 
Beeker  v.  Saunders.  6  Ired.  880  (1846). 

*Talbot  V.  Gay,  18  Pick.  534  (1836). 

'Isett  V.  Hoge,  2  Watts  128  (1833);  Prentiss  v,  Danielson,  5  Conn.  175 
(1823) ;  Andei^on  v.  Stevens.  2  Utah  538  (1879).  In  Iowa  mere  lack  of 
diligence  on  the  holder's  part  in  enforcing  payment  from  the  maker  does 
not  estop  the  holder  from  looking  to  the  guarantor,  Star  Wagon  CJo.  v. 
Swezy,  63  Iowa  520  (1884).  But  by  statute  (Iowa  R.  C.  1880  {  2091)  the 
liability  of  one,  who  becomes  guarantor  by  a  blank  indorsement  to  an  in- 
dorsee or  assignee,  is  conditioned  on  "  due  diligence  in  the  institution  and 
prosecution  of  suit  against  the  maker." 

•1  Edwards  i  331;  Omaha  Nat.  Bank  v.  Walker,  5  Fed.  Rep.  399  (1881); 
Cumpston  v.  McNair,  1  Wend.  457  (1828) ;  Dyer  v.  Gilson,  16  Wis.  557  (1863) ; 
Evans  v.  Bell,  45  Tex.  553  (1876). 

^Moakley  v.  Riggs,  19  Johns.  69  (1821);  Loveland  v.  Shepard,  2  Hill  139 
(1841). 

»Kramph  v.  Hatz,  52  Penna.  St.  525  (1866). 

'Jones  t;.  Ashford,  79  N.  C.  172  (1878),  such  guaranty  being  in  effect  a 
guaranty  of  collection. 

VOL.  n.  ^^ 
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of  a-  note  "if  not  collectible  by  due  course  of  law."^  So,  a 
stranger,  who  indorses  on  a  note  at  its  maturity  a  guaranty 
of  payment  without  protest,  is  discharged  by  the  holder's 
failure  to  prosecute  a  prior  indorser  who  had  funds  in  the 
holder's  hands  sufficient  for  his  payment.'  So,  diligence 
against  the  maker  of  a  note  is  necessary  to  the  liability  of 
one  who  warrants  it  to  be  "good,"'  or  who  verbally  declares 
it  to  be  "as  good  as  gold."* 

A  distinction  is  made  sometimes  between  a  guaranty  of 
payment  and  a  guaranty  of  collection,  diligence  being  re- 
quired in  the  latter  case  and  not  in  the  former.'  On  the 
other  hand,  it  is  said  that  one  who  guarantees  by  indorse- 
ment to  pay  a  note  makes  himself  liable  to  pay  it  only  on 
the  maker's  inability  to  do  so  at  its  maturity,  and  is  therefore 
entitled  to  have  the  maker  diligently  prosecuted  if  he  is  sol- 
vent.* So,  one  who  guarantees  the  collection  and  payment 
of  a  note,  "  unless  it  is  paid  before,"  is  entitled  to  the  use  of 
diligence  against  the  maker.*^  So,  one  who  undertakes  to 
"  save  harmless "  a  lender  of  money  is  only  liable  in  case 
judgment  and  execution  against  the  borrower  fail  of  obtain- 
ing pay  men  t.' 

§  888.  Diligence — When  Necessary. — The  guarantor  is 
entitled  to  have  the  maker  diligently  prosecuted,  unless  he 
has  waived  such  diligence.^  Any  negligence  causing  actual 
damage  to  him  will  effect  his  discharge  ;^®  or  any  gross  negli- 
gence on  the  holder's  part."  So,  one  who  guarantees  that 
a  note  is  "  collectible  by  due  course  of  law,"  coupled  with 

*Dwight  v.  Williams,  4  McLean  681  (1849). 

'Hartman  v.  First  Nat.  Bank,  103  Penna.  581  (1888) ;  Zahn  v.  First  Nat 
Bank,  lb.  576. 

•Curtis  v.  Smallman,  14  Wend.  231  (1835). 

*Taylor  v.  Soper,  53  Mich.  96  (1884). 

*Day  V.  Elmore,  4  Wis.  190  (1855). 

*Mizner  v.  Spier,  96  Penna.  533  (1880). 

'Russell  V.  Buok,  22  Vt.  166  (1839). 

•Ward  v.  Fryer,  19  Wend.  494  (1838). 

•Newell  V.  Fowler,  23  Barb.  628  (1857). 
••Thrasher  v.  Ely.  2  Sm.  &  M.  139  (1844). 
"Thomaa  v,  Davis,  14  Pick.  353  (1833). 
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an  indemnity  for  costs,  is  entitled  to  have  the  maker  sued, 
although  he  may  be  insolvent.^  And  if  the  holder  grants 
the  maker  a  stay  of  execution,  it  is  a  question  for  the  jury 
to  determine,  whether  there  is  negligence  amounting  to  a 
discharge,  the  burden  being  on  the  holder  to  prove  that  the 
guarantor  was  not  injured  by  such  indulgence.*  A  guaran- 
tor of  a  note  is  entitled  to  have  suit  brought  against  the 
maker,  although  he  is  insolvent  at  the  maturity  of  a  note;' 
or  has  died  insolvent,  leaving  no  administrator;*  or  has  left 
the  State  before  the  maturity  of  the  paper  (provided  proceed- 
ings can  be  taken  against  him  as  an  absent  debtor).'^ 

§  889.  Diligence — When  not  Necessary. — On  the  other 
hand,  many  cases  hold  that  a  prosecution  of  the  maker  is 
not  necessary  to  the  liability  of  the  guarantor;*  or  that  one 
who  guarantees  a  note  or  bill  absolutely  is  not  entitled  to 
such  diligence.^  So,  one  who  indorses  a  note,  "holden  with- 
out demand  or  notice,"  will  be  liable,  although  the  maker 
continued  solvent  for  some  years  after  the  maturity  of  the 
note,  and  was  never  prosecuted  by  the  holder.'  So,  an  in- 
dorser  for  whose  accommodation  a  note  was  originally  made, 
is  an  original  promisor,  and  liable  absolutely  upon  it  without 
any  previous  suit  against  the  maker.'  So,  one  who  guaran- 
tees the  payment  and  collection  of  a  note  "  with  costs,  if  any 
made,"  is  liable  immediately  upon  the  principaFs  default, 
without  any  prior  action  against  the  principal.^'   So,  one  who 

»Eddy  V.  Stanton,  21  Wend.  255  (1839). 

•Johnston  v.  Mills,  25  Tex.  704  (1860). 

*  French  v.  Marsh,  29  Wis.  649  (1872);  Bosnian  v.  Akely,  89  Mich.  710 
(1878). 

*Taylor  v.  Bullen,  6  Cow.  624  (1827). 

•White  v.  Case,  13  Wend.  548  (1835). 

•Grant  v.  Hotchkiss,  26  Barb.  63  (1857) ;  Rich  v,  Hathaway,  18  El.  548 
(1857) ;  Gage  v.  Mechanics'  Nat.  Bank,  79  III.  62  (1875) ;  Foster  v.  Tolleeon, 
13  Kich.  31  (1860) ;  Sample  v.  Martin,  46  Ind.  226  (1874). 

»1  Edwards  {  330;  Williams  v.  Granger,  4  Day  444  (1810) ;  Hanoe  v.  Miller, 
21  111.  636  (1859) ;  Penny  v.  Crane  Ac.  Mfg.  Co.,  80  111.  244  (1875).  And  the 
holder  need  not  show  that  the  maker  was  insolvent,  Campbell  «.  Baker,  46 
Penna.  St.  243  (1863). 

•Bray  v.  Marsh.  75  Me.  452  (1883). 

•Knapp  V.  Parker,  6  Vt.  642  (1834). 

"Tuton  V.  Thayer,  47  How.  Pr.  180  (1873). 
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guarantees  the  payment  of  a  note,  "  according  to  its  terms, 
becomes  liable  for  its  payment  at  maturity,  irrespective  of 
the  maker's  solvency,  and  without  prior  suit  against  him.^ 
So,  one  who  guarantees  a  note  in  consideration  of  forbear- 
ance to  the  maker  and  of  indemnity  to  himself,  is  not  affected 
by  failure  to  prosecute  the  maker.^ 

So,  one  who  guarantees  a  note  after  its  maturity,  in  con- 
sideration of  the  transfer  to  him  of  land  which  was  mort- 
gaged as  collateral  to  secure  it,  is  not  entitled  to  have  the 
security  first  exhausted,  although  the  holder  was  then  in 
possession  of  the  land  for  condition  broken.*  And  if  one 
agrees  that  the  person  guaranteed  shall  take  security  in  real 
estate  and  he  does  so,  he  may  still  prosecute  the  guarantor 
in  the  first  instance  without  exhausting  the  security.*  So, 
one  who  indorses  an  absolute  guaranty  of  payment  on  a  note 
is  liable  upon  the  maker's  default,  although  the  holder  neg- 
lected to  enforce  a  lien  against  the  maker  until  he  became 
insolvent.'*  But  where  a  note  was  transferred  with  a  col- 
lateral lien  on  a  boat,  and  a  guaranty  conditioned  on  the 
holder's  "  using  all  proper  means  for  collection,"  it  was  held 
that  the  condition  related  to  the  enforcement  of  the  lien,  and 
that  reasonable  diligence  in  this  regard  was  necessary  in 
order  to  hold  the  guarantor.* 

§  890.  Diligence — Damage  by  Negligence. — In  many  States 
it  is  held  that  a  guarantor  can  only  avail  himself  of  want  of 
diligence  in  prosecuting  the  maker,  if  he  is  damaged  by  such 
neglect."'  Thus,  if  the  maker  is  insolvent  at  the  maturity  of 
the  note,  he  need  not  be  prosecuted  to  the  extreme  limit  of 

>  Roberts  v.  Riddle,  79  Penna.  St.  468  (1875). 

"Read  v.  Cutta,  7  Me.  186  (1831). 

•Crocker  v.  Gilbert,  9  Gush.  131  (1851). 

^ Stone  v.  Rockefeller,  29  Ohio  St.  625  (1876),  the  maker  being  in  this  case 
bankrupt. 

•Adams  &c.  Harvester  Co.  v.  Tomlinson,  58  Iowa  12^  (1882). 

•Brainard  v,  Reynolds,  86  Vt.  614  (1864). 

^Bashford  v.  Shaw,  4  Ohio  St.  263  (1854) :  Gillicrham  v,  Boardman,  29  Me. 
79  (1848);  Sabin  v.  Harris,  12  Iowa  87  (1861);  National  Bank  of  Michigan 
V.  Grew,  83  Iowa  140  (1871).  See,  too,  Union  Bank  v.  Coster,  3  N.  Y.  20S 
(1850). 
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issuing  an  execution,  and  having  it  returned  nulla  bona} 
And  even  though  a  note  is  payable  on  demand,  it  will  not 
be  necessary  to  prosecute  the  maker,  if  he  is  insolvent  at  its 
maturity.^  So,  in  the  case  of  a  guaranty  that  the  note  is 
*^good  and  collectible."^ 

So,  it  is  not  necessary  to  prosecute  the  maker  by  suit  if  he 
has  absconded;*  or  has  become  insolvent  and  has  left  the 
State  ;*  or  if  he  has  left  the  State,  and  the  holder  is  ignorant 
of  his  residence,  although  he  might  have  learned  it  from  the 
guarantor,  and  is  unable  to  find  any  property  in  the  State 
wnere  the  parties  originally  lived  and  the  note  was  made,® 

§  891.  What  is  Due  Diligence. — Where  the  guarantor  is 
entitled  to  a  diligent  prosecution  of  the  maker,  such  prosecu- 
tion should  be  begun  in  a  reasonable  time  and  carried  on 
with  due  diligence."'  This  has  even  been  held  to  imply  "  the 
most  rapid  and  vigorous  methods  of  the  law."®  In  another 
case  it  is  said  to  mean  "by  the  usual  legal  remedy."®  The 
holder  must  exhaust  his*  legal  remedy  against  the  maker .^® 
And  in  Texas,  it  is  said,  must  use  "  every  legal  endeavor  " 
against  the  maker,  in  order  to  hold  a  guarantor  of  collection.** 
What  is  due  diligence  is  a  question  of  fact,  it  is  said,  for  the 
determination  of  the  jury.*^  The  bringing  of  an  action  and 
the  return  of  an  execution  against  the  maker  unsatisfied  are 

*2  Daniel  781;  1  Edwards  i  333:  Stone  v.  Rockefeller,  29  Ohio  St.  625 
(1876) ;  Brackett  v.  Rich,  23  Minn.  484  (1877).  And  see  Camden  v.  Doremus, 
3  How.  515;  Mizner  v.  Spier,  96  Penna.  St.  533  (1880) ;  Miller  v.  herkey,  27 
Penna.  St.  317  (1856) ;  Nesbit  v.  Bradford,  6  Ala.  746  (1844) ;  Jones  v.  Green- 
law, 6  Coldw.  342  (1869) ;  Koch  v.  Meehorn.  26  Penna.  St.  89  (1855) ;  Dana 
V.  Conant,  30  Vt.  246  (1858). 

*  Forbes  v.  Rowe,  48  Conn.  413  (1880). 

•Sanford  v.  Allen,  1  Ciish.  473  (1848). 

*2  Daniel  782;  1  Edwards  i  335;  Cooke  v.  Nathan,  16  Barb.  342  (1853). 

•Benton  v.  Gibson,  1  Hill  56  (So.  Car.  1833). 

•Clayton  v,  Coburn,  42  Conn.  348  (1875). 

'Craig  V.  Parkes,  40  N.  Y.  181  (1869);  Gallagher  v.  White,  31  Barb.  92 
(1860). 

"Prentiss  v.  Danielson,  5  Conn.  175  (1823). 

•Dyer  v.  Gilson,  16  Wis.  557  (1863). 

"Omaha  Nat.  Bank  v.  Walker,  5  Fed.  Rep.  399  (1881). 

"Donly  V.  Bush,  44  Tex.  1  (1875). 

"1  Edwards  ?  334;  Jones  v.  Ashford,  79  N.  C.  172  (1878). 
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sufficient  evidence  on  which  a  jury  may  find  that  due  dili- 
gence has  been  used.^  Due  diligence,  it  is  held  in  North 
Carolina,  requires  prosecution  of  the  maker  to  execution  and 
return  of  nulla  bona}  And  such  facts  raise  a  presumption  of 
due  diligence  in  Pennsylvania  to  be  passed  upon  by  the 
jury.'  On  the  other  hand,  it  has  been  held  in  New  York 
that  a  prosecution  there  to  judgment  against  a  maker,  who 
resided  and  had  property  in  Canada,  is  not  sufficient/  In 
Connecticut  it  is  not  necessary  to  proceed  against  the  maker's 
property  by  attachment/  And  where  a  guaranty  was  made 
on  condition  of  using  ''  all  diligence  in  collection,"  this  was 
held  in  Ohio  to  require  only  the  usual  course  of  law  and 
not  proceedings  by  attachment/ 

§  892.  What  is  Due  Diligence. — ^The  lapse  of  a  few  days 
merely  is  not,  in  general,  a  want  of  due  diligence.''  But  in 
some  States  the  statute  requires  prosecution  of  the  maker  at 
the  first  term  of  court.'  A  guaranty  of  collection  "  by  due 
process  of  law"  does  not  require  such  prompt  suit  in  the 
absence  of  a  statute  to  that  efiect,  but  a  delay  in  suing  for 
several  years  will  amount  to  a  want  of  diligence.®  In  Ken- 
tucky a  guaranty  of  "  ultimate  payment "  is  satisfied  without 
prosecution  commenced  at  the  next  term.^®  And  in  Massa- 
chusetts, where  a  maker  has  moved  away  from  the  Stafe 
insolvent,  and  has  been  poor  and  in  debt  ever  since  the  ma- 
turity of  the  note,  it  has  been  held  sufficient  that  the  holder 
employed  an  attorney  recommended  by  the  guarantor,  but 
suffered  three  years  to  elapse  without  any  suit  brought.^* 

» Woods  V.  Sherman,  71  Penna.  St.  100  (1872). 

•Jones  «.  Ashford,  79  N.  C.  172  (1878). 

"Brown  v.  Brooks,  25  Penna.  St.  210  (1856). 

*Burt  V.  Horner,  5  Barb.  601  (1849). 

•Forbes  v.  Rowe,  48  Conn.  413  (1880). 

*  Forest  v.  Stewart,  14  Ohio  St.  246  (1868).  But  if  property  atUohed  ia 
lost  by  defective  service  of  the  writ  of  attachment,  it  will  aischarge  the 
guarantor,  Beach  v.  Bates,  12  Vt.  68  (1840.) 

'Foster  «.  Barney,  3  Vt.  60  (1830). 

"Nesbit  v.  Bradford,  6  Ala.  746  (1844). 

•Thomas  v.  Woods,  4  Cowen  173  (1825). 
"Ely  V.  Bibb,  4  J.  J.  Marsh.  71  (1830). 
"Miles  V.  linnell,  97  Mass.  298  (1867). 
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The  fact  that  the  sureties  on  a  note  have  been  discharged  by 
the  Statute  of  Limitations  will  not  avail  a  guarantor  as  a 
defense.^ 

§  893.  What  is  not  Due  Diligence. — ^Under  the  rule  requir- 
ing due  diligence  against  the  principal  debtor,  in  order  to 
hold  the  guarantor,  the  following  acts  have  been  held  to  be 
insufficient,  and  the  guarantor  in  such  case  has  been  dis- 
charged, viz. :  neglecting  to  publish  a  summons  ordered  to 
be  published  against  the  maker  as  an  absconding  debtor;' 
neglecting  to  subpcena  an  important  witness  (although  ad- 
vised of  his  importance  by  the  guarantor)  and  thereby  incur- 
ring an  adverse  judgment;'  delaying  to  bring  suit  until  the 
third  term  after  the  maturity  of  the  paper,  if  damages  by 
reason  of  such  delay  are  proved  by  the  defendant  ;*  neglect- 
ing to  get  judgment  within  a  given  time,  for  which  a  bill  is 
expressly  guaranteed  to  be  collectible;*  refusing  a  payment 
offered  by  the  maker  after  maturity,  and  delaying  suit  against 
him  until  he  had  become  insolvent.®  So,  the  guarantor  will 
be  discharged,  if  the  holder  neglects  to  make  demand  of  the 
maker,  give  notice  of  default,  or  take  any  proceeding  for  five 
years.'' .  In  general,  a  delay  of  three  or  four  years  in  pro- 
ceeding against  the  maker  is  a  want  of  due  diligence;'  or 
even  a  delay  of  six  months,  it  has  been  held,  where  the  maker 
resides  in  the  same  place  with  the  holder.'  So,  too,  a  delay 
of  several  years,  after  which  the  maker  has  become  insolv- 
ent or  has  left  the  State  ;^®  or  even  a  shorter  period,  e.  g. 

^Worcester  Mechanics'  Savings  Bank  v.  Hill,  113  Mass.  25  (1872). 

*Mosier  v.  Waful,  56  Barb.  80  (1867),  "due  diligence"  being  in  this  case 
expressly  provided  for,  and  the  guaranty  being  one  of  payment. 

•Sawyer  v,  Haskill,  18  How.  Pr.  282  (1859). 

*  Voorhies  v.  Atlee,  29  Iowa  49  (1870),  against  guarantor  or  maker. 

•Wheeler  v.  Lewis,  11  Vt.  265  (1889). 

•Sears  v.  Van  Dusen,  25  Mich.  851  (1872). 

'Shepard  v.  Phears,  85  Tex.  763  (1872). 

•French  v.  Marsh,  29  Wis.  649  (1872) ;  Vanderveer  r.  Wright,  6  Barb.  647 
(1849). 

•Craig  v.  Parkes,  40  N.  Y.  181  (1869). 

"  Withere  v.  Berry,  25  Kans.  873  (1881). 
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a  year  or  two,  followed  by  the  insolvency  of  the  maker 
before  suit/ 

§  894.  Discharge  by  Fraud — Extension. — Where  a  guaran- 
tor can  set  up  fraud  on  the  principal,  coupled  with  want  of 
consideration  to  himself,  it  will  discharge  him  from  liability 
to  the  original  payee  or  his  executor.*  So,  where  he  agrees 
to  accept  a  draft  in  consideration  of  another  contract,  which 
is  broken,  he  will  be  discharged ;  and  in  a  suit  brought  by 
him  for  the  breach  of  contract  his  failure  to  accept  the  draft 
cannot  be  used  as  a  set-off.^  So,  fraud  upon  the  guarantor, 
e.  g.  by  diversion  of  a  check  guaranteed  for  a  diff'erent  and 
specified  purpose,  will  discharge  the  guarantor.*  But  mere 
failure  (without  fault  of  the  holder)  to  secure  an  indorser  as 
agreed  will  not  amount  to  a  discharge.*  Nor  can  the  guar- 
antor avail  himself  of  the  principal's  fraud  as  a  discharge  at 
suit  of  a  bona  fide  holder.* 

An  extension  granted  by  the  holder  to  the  principal  debtor 
will  discharge  the  guarantor,  in  general,  as  it  would  discharge 
a  surety.'  So,  too,  an  extension  arranged  with  the  maker's 
agent.*  So,  where  the  maker  becomes  bankrupt  afterward 
and  the  guarantor  is  thereby  damaged.'  An  extension  by 
renewing  a  bill  without  the  guarantor's  knowledge,^^  or  by 
taking  a  new  note,^^will  discharge  him;  even  though  the 
note  so  taken  is  payable  in  one  day."   So,  he  will  be  dis- 

'Moakley  v.  Riggs,  19  Johns.  69  (1821) ;  Gamage  «.  Hutchins,  23  Me.  565 
(1844);  Gaff  v.  Sims,  45  Ind.  262  (1873) ;  Dwight  v.  Williams,  4  McLean  581 
(1849). 

*  Putnam  r.  Schuyler,  4  Hun  166  (1875). 

•Deck  v.  Works,  18  Hun  266  (1879);  Duncan  v.  Edgerton,  6  Bobw.  36 
(1860). 

♦Hidden  v.  Bishop,  5  R.  I.  29  (1857). 

•Ashton  V.  Sproule,  35  Penna.  St.  492  (1860). 

•McVVilliams  v.  Mason,  31  N.  Y.  294  (1865) ;  S.  C,  6  Duer  276. 

^2  Daniel  799;  2  Parsons  133;  Story  on  Prom.  Notes  {  485;  Campbell  v. 
Baker,  46  Penna.  St.  243  (1863) ;  Hurd  v.  Marple,  2  Bradw.  402  (1878). 

•Hurd  V.  Marple,  10  Bradw.  418  (1881). 

•Combe  v.  Woolf,  8  Bing.  156. 

"Samuel  v.  Howarth,  3  Meriv.  272. 

"  Hart  V,  Hudson,  6  Duer  294  (1857) ;  Carkin  v.  Savory,  14  Gray  528  (1860)  ; 
Russell  i;.  Perkins,  1  Mason  368  (1816). 

"Fellows  V.  Prentiss,  3  Denio  512  (1846).  But  not  so  a  note  for  the  exact 
term,  for  which  the  guaranty  was  given.  Case  v.  Howard,  41  Iowa  479  (1875). 
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<;harged,  if  the  holder  receives  part  payment  and  takes  a 
new  bill  for  the  balance.*  But  an  extension  for  an  indefinite 
time,*  or  mere  indulgence  without  definite  agreement  or  con- 
sideration,* will  not  discharge  a  guarantor.  An  agreement 
for  extension  will,  however,  be  presumed  from  a  long  delay 
of  four  or  five  years.*  But  a  guarantor  will  not  be  discharged 
by  an  extension  to  the  maker,  if  it  is  given  at  his  own  re- 
•quest,*  or  is  subsequently  ratified  by  him.® 

§  895.  Discharge  by  other  Collateral — ^Release — Waiver. — 
Taking  part  payment  and  receiving  a  new  bill  for  the  bal- 
ance has  been  held  not  to  amount  to  an  extension  without 
some  definite  agreement  for  suspension  of  proceedings  on  the 
original  debt.^  So,  taking  collateral  from  the  maker  without 
any  express  extension  of  the  debt  will  not  discharge  the 
guarantor.*  Neither  will  the  transfer  by  the  holder  of  a  note, 
-collateral  to  the  original  debt  guaranteed,  amount  to  a  dis- 
charge.* 

Where  a  guaranty  relates  to  notes  to  be  given  in  payment 
under  a  contract  for  goods  to  be  sold  at  a  place  named,  mere 
change  of  the  contract,  by  changing  the  place  at  which  the 
goods  are  to  be  sold,  will  not  relieve  the  guarantor .^^  So,  the 
guarantor  of  an  account  will  not  be  discharged  by  the  fact 
that  after  the  principal  had  died,  with  such  account  over- 
•drawn,  his  executor  opened  a  new  account  with  the  same 
parties,  in  which  he  was  charged  with  the  interest  on  the  old 
balance,  and  deposited  other  moneys  which  were  not  appro- 

*  Howell  V,  Jones,  1  C.  M.  &  R.  97. 

•Sample  v.  Martin,  46  Ind.  226  (1874). 

'Ashton  V,  Sproule,  85  Pjenna.  St.  492  (1860).    See  next  chapter  as  to  what 
constitutes  a  valid  extension. 

♦Bowman  v.  Curd,  2  Bush  565  (1866). 

•Kennedy  v.  Goss,  38  N.  Y.  330  (1868). 

•Girkin  v.  Savory,  14  Gray  528  (1860). 

^Goring  v,  Edmonds,  6  Bing.  94.    For  farther  authorities  on  this  Bubject 
«ee  the  next  chapter. 

•2  Daniel  799;  2  Parsons  135;  Story  on  Prom.  Notes  {  485;  Sigourney  v. 
Wetherell,  6  Mete.  553  (1842) ;  Norton  v,  Eastman,  4  Me.  521  (1827). 

•Penny  v.  Crane  Ac.  Mfg.  Co.,  80  111.  244  (1875). 

•"Fond  du  Lac  Harrow  Co.  v,  Bowley,  54  Wis.  425  (1882). 
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priated  or  credited  to  the  principal  of  such  old  account.^  So^ 
a  guarantor  will  not  he  discharged  by  a  composition  made 
with  the  bankrupt  principal  with  his  consent  or  under  a 
waiver  of  his  objections.*  Where  an  agreement  is  made  for 
a  guaranty,  the  guarantor  is  not  discharged  or  the  agreement 
waived  by  the  holder's  taking  the  note  without  the  guar- 
anty.^ But  an  agreement  by  the  guarantor  to  indemnify^ 
^'  unconditionally  at  all  times  "  will  amount  to  a  waiver  oa 
his  part  both  of  notice  of  acceptance  and  of  laches.* 

^London  &c.  Bank  v.  Terry,  L.  B.  25  Gh.  D;  692  (1884). 

"Cowper  V.  Smith,  4  M.  &  W.  519. 

*Star  Wagon  Co.  v.  Swezj,  68  Iowa  520  (1884). 

^Welk  V.  Davis,  8  Morr.  Trans.  129  (1881)  affirming  2  Utah  411. 
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I.   FORM  Ot  CONTRACT. 

896.  Express  Suretyship— *' Surety." 

897.  "  Surety  "—For  whom. 

898.  in  Instrument. 

899.  Implied— Character  of  Signature. 

900.  Acceptor — Prima  Facie  Principal. 

901.  Accommodation  Acceptor. 

902.  Drawer  and  Indorser— Joint-Drawers. 

903.  Accommodation  Indorsers. 

904.  Joint-Makers. 

907.  Accommodation  Maker. 

908.  Parol  Evidence. 

§  896.  Suretyship  Expressed — "  Surety." — ^The  relation  of 
principal  and  surety  existing  between  parties  to  commercial 
paper  may  be  expressed  in  the  instrument  itself,  or  implied 
from  the  manner  or  order  of  the  signatures,  or  left  altogether 
undisclosed.  Where  it  is  expressed,  this  is  generally  and 
most  naturally  done  by  the  use  of  the  word  "  surety  *'  either 
in  the  body  of  the  instrument  or  as  an  addition  to  the  signa- 
ture. The  word  "  surety  "  added  to  the  name  of  a  party  is 
notice  to  all  subsequent  parties  of  the  character  in  which  he 
signs  the  paper  ;^  and,  it  is  said,  is  at  least  evidence  that  the 
paper  is  not  given  for  value  received  by  him.* 

The  liability,  however,  of  a  maker  or  of  one  of  several 
makers  to  the  payee  and  subsequent  holder  is  not  changed 
by  such  addition  to  his  name.*  But  where  the  word  "surety" 
is  used,  it  has  been  held  that  there  can  be  no  recovery  against 
him  without  a  special  averment  of  his  liability.*    Where  a 

^1  Parsons  283. 

•2  Edwards  i  779. 

•1  Edwards  JJ  348,  416. 

'Butler  V.  Bawson,  1  Denio  105  (1845). 


572  PRINCIPAL   AND   SUKETY. 

note  is  signed  by  several  makers,  one  of  whom  adds  to 
his  signature  the  word  "security,"  and  another  the  word 
"surety,"  they  will  be  joint- makers  as  to  an  indorsee  of  the 
note,  although  sureties  between  themselves  and  in  their  rela- 
tion to  other  makers.^  The  addition  of  such  a  word  is  not, 
however,  conclusive,  and  it  may  be  shown  by  parol  evidence 
that  one  who  signs  in  such  manner  is  in  reality  a  principal.* 
Where  one  of  two  joint-makers  signs  with  such  an  addition, 
both  may  be  sued  together  by  the  holder  as  joint-makers.^ 
So,  where  the  body  of  the  instrument  describes  one  maker 
as  principal  and  the  other  as  surety,  both  can  be  treated  as 
jointly  liable  to  the  holder.*  So,  if  a  joint  note  is  signed  by 
two  makers  described  in  it  as  principals,  and  indorsed  by 
them  and  by  two  others  who  are  described  in  the  note  as 
sureties,  the  note  being  made  payable  "  to  the  order  of  our- 
selves," all  of  such  parties  will  be  liable  to  the  holder  as 
joint-makers.* 

So,  if  one  indorses  a  note  as  "  surety,"  he  will  be  liable  on 
such  indorsement  as  an  original  promisor.^  So,  in  Pennsyl- 
vania the  word  "  security  "  written  after  an  indorser's  name 
makes  a  surety  of  him.'  And  the  addition  of  such  word  has 
been  held  to  be  an  alteration  converting  the  indorsement 
into  a  suretyship  and  discharging  the  indorser.*  Where, 
such  a  word  is  added  to  the  signature  of  one  of  several  draw- 
ers of  a  bill  of  exchange,  while  it  leaves  him  liable  as  a 
drawer  to  the  payee  and  indorsee,  it  will  not  leave  him  so  as 
to  an  accommodation  acceptor;®  the  drawer's  liability  to  the 

»Bank  of  Orleans  v.  Barry,  1  Denio  116  (1845) ;  Aud  v,  Magruder,  10  Cal. 
282  (1858). 
'Rose  V.  Madden,  1  Kans.  445  (1863). 

•Bank  of  Orleans  v  Barry,  1  Denio  116  (1845);  Hoyt  v.  Mead,  13  Hun  327 
(1878);  Inkster  v.  First  Nat.  Bank,  30  Mich.  143  (1874);  Rice  v.  Cook,  71 
Me.  659  (188(0  I  Humphreys  v.  Crane,  5  Cal.  173  (1855);  Aud  v.  Magruder, 
10  Cal.  282  (1858). 

*Bond  V.  Storrs,  13  Conn.  412  (1840). 

'National  Pemberton  Bank  v.  Lougee,  108  Mass.  371  (1871). 

«  Phillips  V.  Cox,  61  Ind.  345  (1878). 

'Marberger  v.  Pott,  16  Penna.  St.  9  (1851). 

•Robinson  v.  Reed,  46  la.  219  (1877). 

•Griffith  V.  Reed,  21  Wend.  502  (1839). 
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acceptor  in  sucb  case  not  being  on  tbe  bill  .itself^  but  on  an 
implied  contract  for  indemnity. 

§  897.  "  Surety  " — Per  whom. — Where  several  sign  a  note 
as  joint-makers,  and  the  word  "  surety  "  is  added  to  the  sig- 
nature of  the  last  maker,  he  is  in  general  a  surety  for  all 
whose  names  precede  his  own,  and  not  a  co-surety  with  the 
others  for  the  first  signer.^  But  among  themselves  the  real 
intention,  whether  to  become  surety  for  one  or  more  of  his 
co-makers,  may  be  shown  by  parol  evidence.^  And  it  has 
been  held  in  such  a  case,  that  where  the  second  signer  was  in 
reality  a  surety  for  the  first  and  the  note  was  paid  in  equal 
shares  by  the  second  and  third,  the  burden  is  upon  the  third 
signer,  in  an  action  for  indemnity  brought  by  him  against 
the  other  two  as  principals,  to  show  that  the  second  was  a 
principal  instead  of  a  surety.^  So,  in  an  action  between  three 
persons  signing  a  note  in  this  manner,  parol  evidence  is 
admissible  to  show  that  the  last  two  were  in  reality  sureties 
for  the  first.*  If  a  note  is  signed  by  three  persons.  A.,  B. 
and  C,  and  the  word  "  sureties  "  is  written  opposite  the  sig- 
natures of  B.  and  C,  they  are  'prima  fade  sureties  for  A.^ 
but  in  an  action  among  themselves  for  contribution  parol 
evidence  is  admissible  to  show  their  true  relation.^  So,  if  a 
note  is  signed  by  A.,  B.,  C,  D.  and  E.,  B.  adding  the  words 
"  as  surety,''  C.  and  D.  each  adding  the  word  "  surety,"  and 
E.  adding  the  words  "  as  surety  for  the  above,"  E.  is  pre- 
sumptively not  a  co-surety  with  the  others ;  but  in  an  action 
brought  by  B.  against  C,  D.  and  E.  for  contribution,  the 
contrary  may  be  shown  by  parol.*  So,  if  a  note  made  by 
several  partners,  A.,  B.  and  C,  after  dissolution  of  the  firm, 
is  signed  by  A.  as  principal  and  by  B.  and  C.  and  a  fourth 

'  S  lylos  v.  Sims,  73  N.  Y.  551  (1878) ;  Salter  v.  Salter,  6  Bush  624  (1869) ; 
Sherman  v.  Black,  49  Vt.  198  (1877). 

•Sayles  v.  Sims,  supra. 

•Sieson  v,  Barrett,  2  N.  Y.  406  (1849) ;  S.  C,  6  Barb.  199;  and  see  2  Ed- 
wards 2  779. 

*Hichborn  v.  Fletcher,  66  Me.  209  (1877). 

*ApKar  V.  Hiler,  4  Zab.  812  (1854) ;  Flanagan  v.  Post,  45  Vt.  246  (1878). 

•Harris  v.  Warner,  13  Wend.  400  (1835). 
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person,  D.,  as  sureties,  D.  will  be  liable  for  contribution  as  a 
co-surety  with  B.  and  C}  Where  the  surety  adds,  under 
the  principal's  signature  as  maker,  *^  I  acknowledge  myself 
holden  as  surety  for  the  payment  of  the  above  note,"  he  will 
be  liable  as  a  maker  of  a  joint  and  several  note.' 

§  898.  Suretyship  Expressed  in  Instrument. — ^The  relation 
of  principal  and  surety,  as  we  have  said,  may  be  expressed 
in  the  body  of  the  bill  or  note.  So,  the  several  parties, 
although  bearing  such  relation  to  one  another,  may  be 
described  expressly  as  principals.  Thus,  several  makers  of 
a  joint  and  several  note,  which  describes  them  "  each  as  prin- 
cipal," may  be  principal  and  surety  between  themselves,  and 
all  principals  as  to  the  payee  or  holder  of  the  paper.'  In 
such  case  parol  evidence  is  not  admissible  against  the  holder 
to  show  one  of  the  makers  to  be  a  surety  merely.*  And  the 
maker  cannot  in  such  case  prove  himself  to  be  a  surety,  even 
as  against  the  payee.*  So,  too,  the  makers  of  a  note  which 
describes  them  "  all  as  principals,"  cannot  set  up  as  against 
the  payee  that  some  of  them  were  sureties  and  known  to 
him  to  be  so.* 

§  899.  Implied  Suretyship — Character  of  Signature. — 
Where  the  relation  of  principal  and  surety  is  not  expressed 
in  the  paper,  it  may  often  be  implied  from  the  ordinary  legal 
relation  of  the  parties  in  their  various  capacities.  Where 
the  names  of  the  parties  of  a  note  are  placed  is  in  one  sense 
immaterial.^  "One  may  be  a  surety  merely  as  between 
himself  and  his  co-promisor,  and  yet  as  to  the  creditor,  both 
his  apparent  and  actual  character  be  that  of  principal."*   On 

^Bain  v,  Wilson  10  Ohio  St.  14  (1859),  although  the  last  surety  did  not 
know  of  the  dissolution  of  the  partnership. 

•Hunt  V.  Adams,  6  Mass.  858  (1809) ;  6  lb,  519  (1810). 

•Benedict  v.  Cox,  52  Vt.  247  (1880). 

^Benedict  v.  Cox,  supra;  Heath  v,  Derry  Bank,  44  N.  H.  174  (1862). 

^Waterville  Bank  v,  Bedington,  52  Me.  466  (1864) ;  Menaugh  v.  Chandler, 
fi9  Ind.  94  (1883). 

•Derry  Bank  v,  Baldwin,  41  N.  H.  434  (1860). 

'Palmer  v.  Grant,  4  Conn.  889  (1822). 

•McKinstry,  J.,  in  Harlan  v.  Ely,  55  Cal.  840  (1880). 
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the  other  hand,  every  party  to  a  bill  is  in  the  nature  of  a 
surety  for  all  those  whose  liability  on  the  bill  is  prior  to  his.^ 
The  relation  of  the  parties  to  a  bill  or  note  is  presumed  to 
be  that  which  is  shown  by  the  order  in  which  their  names 
appear."  And,  in  the  absence  of  special  agreement  between 
them,  their  relation  and  liabilities  are  to  be  determined  by 
the  face  of  the  paper." 

Even  where  a  note  is  transferred  after  its  maturity,  the 
relation  of  principal  and  surety  will  not  be  presumed  to  be 
known,  if  it  is  not  disclosed  by  the  instrument.*  The  par- 
ties to  a  bill  or  note  may,  however,  be  co-sureties,  notwith- 
standing the  form  of  the  instrument  indicates  a  different 
relation.^  But  the  intention  to  assume  such  a  relation  should 
be  supported  by  an  agreement  between  the  parties  to  that 
effect.*  What  character  they  have  agreed  to  assume  towards 
one  another  is  a  question  of  fact  for  the  jury  to  determine.'' 
But  it  is  not  enough  to  aver  that  the  payee  of  a  bill  knew 
one  of  the  drawers  to  be  a  surety  for  his  co-drawer,  without 
averring  that  the  bill  was  actually  delivered  and  received 
with  that  understanding.* 

§  900.  Acceptor — Prima  Facie  Principal. — The  ordinary 
relation,  as  we  have  seen,  between  the  parties  to  a  bill  of 
exchange  makes  the  acceptor  for  value  the  principal  debtor 
and  all  other  parties  sureties  for  him.*  If  the  holder,  there- 
fore, discharges  or  releases  the  drawer  of  a  bill,  it  will  not 
release  the  acceptor.^®  So,  if  he  gives  time  to  the  drawer  he 
will  not  discharge  the  acceptor."  So,  an  accommodation 
drawer  and  an  accommodation  acceptor  are  not  co-sureties, 

^Abercrombie  v,  Knox,  8  Ala.  728  (1842). 

•  Whitehouse  v.  Hanson,  42  N.  H.  9  (1860). 
'Hillegas  v.  Stephenson,  75  Mo.  118  (1881). 
*1  Parsons  240. 

•  Jenson  v.  Paxton,  22  U.  C.  C.  P.  605 ;  8.  0.,  28  lb.  489. 
•McCune  v.  Belt,  46  Mo.  174  (1869). 

'Robinson  v.  Lyle,  10  Barb.  612  (1857). 

•Manley  v.  Boy  cot,  2  El.  A  Bl.  46. 

•Chitty  463;  Clark  v.  Devlin,  3  Bos.  &  P.  363. 

"•Howard  Banking  Oo.  v.  Welchman,  6  Bosw.  280  (1860). 

"Van  Alstyne  v.  Sorley,  32  Tex.  618  (1870). 
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and  the  former  is  not  liable  to  the  latter  for  contribution.* 
So,  the  indorser  of  a  bill  as  a  surety  for  the  acceptor  is  enti- 
tled to  exoneration  or  indemnity  from  him  and  to  subroga- 
tion as  to  securities  given  by  him  to  the  holder  of  the  bill.^ 
If  the  holder,  after  recovering  judgment  against  the  acceptor 
of  a  bill,  releases  him,  he  will  thereby  discharge  one  who 
drew  and  indorsed  the  bill  for  the  acceptor's  accommodation.* 

§  901.  Accommodation  Acceptor — Principal  or  Surety. — 
But  if  the  acceptor  is  an  accommodation  party,  his  rela- 
tion to  the  drawer,  accommodated  by  his  acceptance,  is 
more  open  to  question.  It  is,  however,  established  that  at 
law  the  accommodation  character  of  the  acceptance  does  not 
change  the  position  of  the  acceptor  as  principal  debtor  on 
the  bill.*  He  is  still  principal  as  to  the  holder  of  the  biH,"' 
even  though  his  accommodation  character  is  known  to  the 
holder.®  And  it  is  therefore  held  that  giving  time  on  the 
holder's  part  to  the  drawer  will  not  discharge  an  accommo- 
dation acceptor.'^  And  this  is  so,  although  the  holder  had 
notice  of  the  accommodation  character  of  the  acceptance.* 
80,  if  the  holder  releases  the  drawer,  he  will  not  thereby  dis- 
charge an  accommodation  acceptor,®  especially  if  he  did  not 
know  the  character  of  the  acceptance.^® 

But  it  was  formerly  held  that  an  accommodation  acceptor 
was  a  surety  at  law  as  well  as  in  equity,  and  therefore  dis- 
charged by  an  extension  given  to  the  drawer;"  and  that,  on 

"Barnet  v.  Young.  29  Ohio  St.  7  (1875). 

'Duncan  v.  North  and  South  Wales  Bank,  L.  R.  6  App.  Gas.  1  (1880). 

•Case  V.  Hawkins,  53  Miss.  702  (1876.) 

*Byle8  248;  Fentum  v.  Pocock,  5  Taunt.  192,  1  Marsh.  14;  CaraUira  v. 
Bolleston,  5  Taunt.  651,  1  Marsh.  207. 

*Van  Alstyne  v.  Sorley,  32  Tex.  618  (1870). 

•Byles  248;  2  Daniel  346;  Fentnm  v.  Pocock,  supra;  Price  v,  Edmunds, 
10  B.  &  C.  578;  Norris  v.  Norris,  3  B.  &  Ad.  41. 

'Raggett  V,  Axmore,  4  Taunt.  730;  Fentum  v,  Pocock,  6  lb,  192;  Lam« 
bert  V.  Sanford,  2  Blackf.  137  (1828). 

"Cronise  v.  Kellogg,  20  111.  11  (1858). 

•Farmers'  and  Mechanics'  Bank  v,  Rathbone,  26  Vt.  19  (1852). 
^''Harrison  v.  Courtauld,  3  B.  A  Ad.  36. 
^Laxton  v.  Peat,  2  Campb.  185. 
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the  other  band,  an  extension  to  the  acceptor  in  such  case 
would  not  discharge  the  drawer,  notwithstanding  their  appa- 
rent relation  to  one  another  on  the  paper.^  In  equity  an 
accommodation  acceptor  is  a  surety  for  the  drawer  as  against 
all  parties  with  notice  of  his  accommodation  character.* 
And  he  has  been  held  to  be  a  surety  for  the  drawer  in  this 
country.'  And  therefore  discharging  him  will  not  effect  a 
discharge  of  the  drawer.^  So,  too,  giving  an  extension  to 
him  will  not  discharge  the  drawer.'  But  giving  an  exten- 
sion to  the  drawer  will  discharge  the  accommodation  ac- 
ceptor, if  the  character  of  the  acceptance  is  known  to  the 
holder  who  gives  the  extension.*  So,  if  an  accommodation 
acceptor  pay  the  bill,  he  is  entitled  by  subrogation  to  all 
securities  received  by  the  holder  of  the  bill  from  the  drawer,'^ 
as  well  as  to  re-imbursement  or  indemnity  at  the  hands  of 
the  drawer.® 

§  902.  Drawer  and  Indorser — Joint-Drawers. — In  like 
manner  the  relation  of  drawer  and  indorser  implies  a  surety- 
ship on  the  part  of  the  indorser  for  the  drawer  or  maker. 
An  extension  granted  to  an  indorser  will,  therefore,  not  in 
general  discharge  the  maker .•  So,  the  accommodation  drawer 
of  a  check  will  not  be  discharged  by  an  extension  to  the 
accommodated  payee.*^  On  the  other  hand,  an  accommo- 
dation drawer  and  an  accommodation  indorser  have  been 
held  to  be  co-sureties  for  the  acceptor,  and,  as  such,  entitled 
to  contribution  between  themselves.^^   If  an  accommodation 

^Byles  248;  Chitty  471;  Collott  v.  Haigh,  3  Campb.  281;  Clark  v.  Noel, 
lb.  411. 

•Byles  248 ;  Bailey  v.  Edwards,  4  B.  A  S.  761 ;  8.  C,  84  L.  J.  Q.  B.  41. 

•Byere  v,  Franklin  Coal  Co.,  106  Mass.  181  (1870);  First  Nat.  Bank  v. 
Morris,  1  Hun  680  (1874). 

^Sargent  v,  Appleton,  6  Mass.  85  (1809). 

•Deversy  v.  Moor,  22  III.  830  (1859). 

•Meggett  V.  Baum,  67  Miss.  22  (1879). 

'  Wodehouse  v.  Farebrother,  5  El.  A  Bl.  277.  See,  too,  19  and  20 Vict.  c.  97  {  5w 

'Regney  v,  Vanzandt,  5  Grant  U.  C.  Ch.  494. 

•Carr  v.  Lewis,  20  N.  Y.  188  (1859). 

"Murray  v.  Judah,  6  Cow.  484  (1826). 

"Edelen  v.  White,  6  Bush  408  (1869). 
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acceptor  pays  a  bill,  knowing  that  one  of  two  drawers  is  a 
surety  for  the  other,  it  has  been  held  that  he  may  neverthe- 
less look  to  both  as  principals,  and  bring  his  action  for 
re-imbursement  against  both/  But  this  has  been  denied  in 
New  York,  on  the  ground  that  the  drawer  was  only  liable 
on  an  implied  contract  to  the  accommodation  acceptor,  and 
that  under  the  Statute  of  Frauds  his  sureties  were  not  liable.* 
So,  where  a  bill  is  drawn  by  A.,  B.  and  C,  B.  signing  as 
"  surety,"  and  C.  "  as  surety  for  the  above  surety,"  and  the 
bill  is  taken  up  by  the  acceptor  without  funds,  by  arrange- 
ment with  the  principal  drawer  A.  unknown  to  B.,  and  is 
afterward  paid  by  C,  he  cannot  look  to  his  co-drawer  B., 
"the  above  surety."* 

§  903.  Accommodation  Indorsers. — If  one  indorses  a  note 
for  the  maker's  accommodation,  he  is  a  surety  for  the  maker 
and  not  a  guarantor.^  And  in  Louisiana,  where  one  who  is 
not  otherwise  a  party  to  a  note  puts  his  name  on  the  back 
of  it,  he  is  prima  fade  a  surety  and  not  an  accommodation 
indorser.*  So,  we  have  seen  that  in  Georgia,  at  least,  one 
who  indorses  a  note  at  the  time  it  was  made,  not  being  the 
payee,  is  by  statute  a  surety.'  But  in  the  absence  of  an 
express  contract  to  that  effect,  accommodation  indorsers  are 
not  co-sureties,  and  their  liability  is  a  successive  one  in  the 
order  of  their  signatures.^  So  the  latter  of  two  accommoda- 
tion indorsers  is  presumed  to  have  indorsed  on  the  strength 
of  the  earlier  indorsement,  and  not  as  a  co-surety  with  him 
for  the  maker.*  In  general,  in  the  absence  of  an  agreement 
changing  their  liability,  they  are  liable  to  one  another  as 

^Dickerson  v.  Turner,  15  Ind.  4  (1860);  Suydam  v.  WeBt&ll,  4  Hill  211 
(1843) ;  S.  C,  2  Denio  205  (1845). 

» Wing  V,  Terry,  5  Hill  160  (1843). 

•Wright  V,  Garlinghouse,  26  N.  Y.  539  (1868). 

^Norton  v.  Hall,  41  Vt.  471  (1868). 

•Penny  v.  Purham,  1  La.  An.  274  (1846). 

•Good  V.  Martin,  5  Otto  90  (1877) ;  Camps  v.  Simmons,  62  Ga.  78  (1878); 
and  see  8upra  i  839. 

'McCune  v.  Belt,  46  Mo.  174  (1869). 

•Stiles  V.  Easman,  1  Ga.  206  (1846).    But  as  to  the  effect  of  the  recent 
statute,  see  Freeman  v.  Cheney,  46  Ga.  14  (1872). 
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indorsers  as  their  Dames  appear.^  And  the  fact  that  they 
are  aware  of  the  accommodatioD  character  of  one  another 
does  not  amount  to  an  agreement  hetween  them  for  a  joint 
liability  as  co-sureties.*  Each  is  liable  to  the  holder  in  his 
order  for  the  whole  bill  or  note.*  And  an  accommodation 
indorser  is  not  entitled  to  a  summary  judgment  against  the 
principal  under  a  statute  providing  for  such  judgment  in 
favor  of  a  surety.* 

There  is,  therefore,  no  right  of  contribution  between  suc- 
cessive accommodation  indorsers.*  But  between  themselves 
they  may  prove  an  agreement  to  that  effect;*  and  will  be 
co-sureties,  if  they  indorse  with  that  understanding.*^  So, 
one  may  show  as  against  the  others  an  agreement  with  them 
that  he  should  be  liable  only  as  surety  for  them  on  their 
default.^  This  has  been  shown  in  a  case  where  the  note  sued 
upon  was  given  in  renewal  of  a  note  signed  by  the  same 
indorsers  in  reverse  order.'  Where  such  an  agreement  is 
proved,  the  several  accommodation  indorsers  are  entitled  to 
contribution  as  against  one  another.^^  And  this  has  been 
held  to  be  the  case  in  Georgia  under  the  statute." 

§  904.  Joint-Makers. — Where  it  is  intended  that  the  surety 
who  signs  a  note  shall  be  liable  only  to  the  payee,  and  not  to 
subsequent  holders,  he  should  indorse  the  note  and^ot  sign 
it  as  maker."  If  several  sign  as  makers,  they  are  all,  on  the 
face  of  the  note,  principals,  and  as  such  equally  liable  to  the 
payee.*'   On  the  other  hand,  if  A.,  B.  and  C.  sign  a  note  for 

^McNeilly  v,  Patchin,  23  Mo.  40  (1866). 

'Kirachjier  v,  Conklin,  40  Conn.  77  (1878),  although  the  original  noto, 
which  the  one  in  question  renewed,  was  signed  bj  them  in  reverse^  order. 

•Syme  v.  Brown,  19  La.  An.  147  (1867). 

*Moody  V.  Findley,  43  Ala.  167  (1869). 

'Kirschner  v.  Conklin,  supra. 

•Easterly  v.  Barber.  66  N.  Y.  433  (1876). 

^Niblock  V.  McGregor,  12  U.  C.  C.  P.  666. 

•Mitchell  V.  English,  17  Grant  U.  C.  Ch.  808. 

•Clipperton  v.  Spettigue,  16  Grant  U.  0.  Ch.  269. 

'•McKelvey  v.  Davis,  17  Grant  U.  C.  Ch.  865. 

."Freeman  v.  Cheney,  46  Ga.  14  (1872). 

"Suydam  v.  Westfall,  2  Denio  205  (1845). 

"Schooley  v.  Fletcher,  45  Ind.  86  (1878). 
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money  which  is  borrowed  to  take  up  a  previous  note  made 
by  A.  to  B.  and  indorsed  by  C,  C/s  relation  to  the  paper 
will  be  that  of  a  surety,  whether  for  A.  or  for  A.  and  B.' 
Where  several  sign  a  note  as  joint-makers,  and  the  surety- 
ship does  not  appear,  and  one  who  claims  to  be  a  surety 
makes  no  request  to  have  a  special  judgment  entered,  it  will 
not  be  error  to  enter  up  judgment  against  all  as  principals.^ 
So,  where  two  give  their  joint  note  for  money  borrowed  and 
received  by  them  in  equal  shares,  they  will  be  liable  jointly 
as  principals,  each  for  the  whole,  and  not  as  sureties  for  one 
another.*  So,  if  two  persons  make  a  joint  and  several  note, 
they  will  be  liable  to  the  payee  as  principals,  and  cannot  set 
up  against  him  their  relation  to  one  another  as  principal  and 
surety.*  And  this  is  true  as  against  a  bona  fide  holder  of  the 
note,  even  where  two  of  four  makers  had  already  paid  half 
of  the  note  expressly  "as  their  share.''*  And  even  if  the 
relation  of  joint*makers  to  one  another  as  principal  and 
surety  is  known  to  a  guarantor,  who  pays  the  note,  they  will 
all  remain  liable  to  him  as  principals.*  The  payee  of  a  joint 
and  several  note  cannot  be  required  to  treat  one  maker  as 
principal  and  another  as  surety  without  his  express  assent  as 
a  part  of  his  contract.' 

§  906.  ifoint-BIakers. — Between  themselves,  however,  joint- 
makers  who  were  both  originally  principals  may,  by  subse- 
quent agreement,  assume  the  relation  of  principal  and  surety.* 
But  one  joint-maker  does  not  become  surety  for  his  co-makers 
by  agreeing  that  the  note  shall  be  paid  out  of  funds  due  him 

*  White  t;.  Van  Horn,  19  Iowa  189  (1865). 

"Foot  V.  Sprague,  12  Kans.  156  (1874). 

•Small  v.  Older,  57  Iowa  826  (1881). 

*Shriver  v.  Lovejoy,  32  Cal.  574/1867). 

^Missouri  Loan  Bank  v.  Garner,  1  Mo.  App.  200  (1876). 

•Hamilton  v.  Johnston,  82  111.  89  (1876). 

'Manley  v,  Boycot,  2  El.  &  Bl.  46;  and  where  he  signs  a  note  after  the 
others,  he  may  make  himself  liable  as  principal  to  the  payee,  without  get- 
ting the  rights  of  a  surety  as  to  the  otners,  Lunt  v.  Silver,  5  Mo.  App.  186 
(1878). 

•Vary  «.  Norton,  6  Fed.  Rep.  808  (1881) ;  Moore  v,  Topliff,  107  111.  241 
(1883) ;  Harlan  v.  Ely,  55  Cal.  840  (1880). 
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upoil  a  public  contract,  although  the  note  was  given  for  his 
benefit  for  the  purpose  of  anticipating  a  payment  on  such 
contract  not  yet  due.^  Where  it  appears  that  the  payee 
refused  to  accept  a  note  until  it  was  signed  by  a  second 
maker,  it  may  be  found  by  the  jury  as  a  fact  that  such  sec- 
ond maker  was  a  surety.*  So,  where  a  note  was  given  by 
two  for  goods  sold  to  one,  who  gave  part  of  them  to  his 
CO- maker,  the  latter  was  held  to  be  a  surety.*  So,  where  a 
second  maker  signs  a  note,  reading  "  I  promise  to  pay  to  the 
order  of  myself,"  in  order  to  procure  its  acceptance  as  a  col- 
lateral, he  will  be  liable  as  a  surety  for  the  first  signer.* 
But  if  the  payee  of  a  note  already  signed  by  two  makers,  of 
whom  the  latter  is  a  surety,  is  required,  on  obtaining  a  dis- 
count of  it,  to  add  his  signature  as  joint-maker,  he  will  not 
thereby  become  a  co-surety  with  the  original  surety,  but  can 
look  to  him  as  a  principal  for  his  indemnity.*  An  accom- 
modation joint-maker  is,  however,  a  surety  as  regards  his 
co-maker.*  And  there  is  no  substantial  distinction  between 
their  relation  to  one  another  and  that  of  an  accommodation 
acceptor  to  the  drawer  who  is  accommodated.^ 

At  common  law,  where  two  who  are  principal  and  surety 
become  joint-obligors  and  the  surety  survives,  he  becomes 
liable  to  the  holder  for  the  payment  of  the  whole  debt  on  the 
death  of  the  principal,  as  in  the  case  of  any  other  joint- 
obligor.*  This  rule  is  changed  in  Indiana  by  statute,  and 
the  death  of  a  joint-maker  who  is  a  surety  will  not  discharge 
his  estate  from  liability  on  the  joint  note.'     But  if  several 

"Schlicker  v.  Gordon.  74  Mo.  534  (1881). 
'Guidrey  v.  Vives,  3  Mart.  (n.  8.)  659  (1825). 
•Fraser  v,  McOonnell,  23  Ga.  368  (1857). 

*  First  Nat.  Bank  v.  Fowler,  36  Ohio  St.  524  (1881). 
^Bowser  v.  Rendell,  31  Ind.  128  (1869). 

•Barron  v.  Cady,  40  Mich.  259  (1879). 
^Meggett  V.  Baum,  57  Miss.  22  (1879). 

*  Moore  v.  Gray,  26  Ohio  St.  525  (1875).  So,  e  oonveno,  the  principal  on 
the  death  of  the  surety,  Getty  v.  Binsse,  49  N.  Y.  385  (1872) ;  and  if  the 
surety  is  only  liable  on  the  instrument  itself,  his  estate  will  be  discharged 
from  further  liability  by  his  death  before  that  of  the  principal  joint- 
maker,  Jb. 

•1876  R.  S.  309;  Redman  v.  Marvil,  73  Ind.  593  (1881);  McCoy  v,  Payne, 
68  lb.  327  (1879) ;  Hudelson  v.  Armstrong,  70  lb.  99  (1880). 
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give  a  note  as  joint-makers^  the  dismissal  of  a  suit  as  to  one 
will  not  effect  a  discharge  of  the  others,  unless  the  relation 
of  principal  and  surety  exists  between  them.^  Nor  will  an 
extension  to  one  joint-maker  discharge  the  others  as  such.* 

§  906.  Joint-Makers. — Joint-makers  will  not  be  presumed 
to  be  sureties,  and  if  they  do  not  appear  or  are  not  known  to 
be  such,  an  extension  to  one  who  is  principal  will  not  dis- 
charge another  who  is  surety;^  especially  where  the  exten- 
sion is  not  founded  upon  a  valid  consideration.*  Joint- 
makers  are  in  law  joint-debtors,  although  one  is  known  to 
be  a  surety  of  the  other.  And  the  surety  cannot  set  up  as 
a  defense  at  law  that  the  holder  granted  an  extension  to  the 
principal.*  Where  the  relation  of  suretyship  is  not  disclosed 
on  the  face  of  the  paper,  the  surety'6  remedy  for  an  exten- 
sion granted  to  the  principal  is  an  equitable  one.*  And  in 
equity  he  will  be  entitled  to  a  discharge  against  a  holder 
granting  an  extension  with  knowledge  of  the  relation  exist- 
ing between  the  makers."^  But  it  is  held  that  knowledge  of 
their  relation  on  the  part  of  the  payee  will  be  presumed,  and 
that  the  surety  will  be  prima  facie  discharged  by  an  exten- 
sion  to  the  principal  maker  as  against  the  payee.' 

§  907.  Accommodation  Maker. — An  accommodation  maker 
of  a  note  is,  in  like  manner,  a  principal  at  common  law  ;•  and 
liable,  of  course,  to  a  bona  fide  holder  as  principal,  and  not 
as  surety .^°  He  is  therefore  not  entitled  to  a  discharge  by 
reason  of  want  of  diligence  on  the  holder's  part  in  prosecuting 

'  McCarter  v.  Turner,  49  Ga.  309. 

•Roberts  v.  Bane,  82  Tex.  385  (1869). 

» Wilson  V.  Foot,  11  Mete.  285  (1846) ;  Mullendore v. Wertz,  75  Ind.  431  ( 1881). 

^Albright  v.  Griffin,  78  Ind.  182  (1881). 

*  Price  V,  Edmunds,  10  B.  &  C.  678;  Perfect  v.  Murgrave,  6  Price  111; 
Manley  v.  Boycot,  2  El.  &  Bl.  46 ;  Anthony  v,  Fritts,  16  Vroom  1  (1883) ; 
Yates  V.  Donaldson,  6  Md.  389  (1854). 

•Farrington  v.  Gallaway,  10  Ohio  543  (1841). 

^Byles  249;  Hollier  v.  Eyre,  9  CI.  &  F.  45;  Davies  v.  Stainbank,  6  DeG.  M. 
&  G.  679 ;  Barron  v.  Cady,  40  Mich.  259  (1879) :  Stillwell  v.  Aaron,  69  Mo. 
539  (1879). 

■Champion  t;.  Robertson,  4  Bush  17  (1868). 

'Carstairs  v.  Bolleston,  5  Taunt.  551 ;  S.  C,  1  Marsh.  207. 

"First  Nat.  Bank  v,  Morgan,  6  Hun  346  (1876). 
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the  payee,  although  a  surety  would  be.^  And  he  cannot,  in 
a  court  of  law,  claim  a  discharge  by  reason  of  an  extension 
given  to  the  real  principal.^  Even  at  the  suit  of  a  holder 
with  notice  he  is  in  law  a  principal  ;^  and  an  extension  by 
such  holder,  it  has  been  held,  will  not  discharge  him/  The 
contrary  has,  however,  been  held/  But,  as  in  other  cases, 
such  extension  will  not  amount  to  a  discharge,  unless  there 
is  a  distinct  agreement  for  time/  If  the  accommodation 
maker  is  known  to  be  such,  it  has  been  held  that  he  is  a 
surety,  and  therefore  discharged  by  a  surrender  of  collateral 
by  the  holder  of  the  note  to  the  principal  and  indorser/ 
Where  a  new  firm,  on  a  change  in  the  membership  of  the 
original  firm,  assumes  the  debts  of  the  old  partnership,  and 
indorses  in  its  own  name  a  note  made  for  such  debt  by  the 
original  firm,  the  makers  of  such  note  will  be  substantially 
accommodation  makers  and  as  such  sureties  for  the  in- 
dorser/ 

§  908.  Parol  Evidence  Admissible  Between  Parties. — In 
general,  the  relation  of  parties  to  one  another  may  be  shown 
by  parol  in  an  action  between  themselves.®  Thus,  where.two 
appear  on  the  face  of  a  note  as  guarantors,  it  may  be  shown 
between  themselves  that  one  is  principal  and  the  other 
surety.^^  So,  where  several.  A.,  B.  and  C,  sign  a  note  as 
joint-makers,  B.  signing  as  a  surety  for  A.  and  being  induced 

^Hansbrough  v.  Gray,  8  Gratt.  856  (1846). 

•Anthony  v.  Fritts,  16  Vroora  1  (1883). 

•Byles  248;  Nichols  v.  Norria,  3  B.  <fe  Ad.  41. 

*Clopper  V,  Union  Bank,  7  Harr.  &  J.  92  (1826). 

*Taylor  v.  Burgess,  5  Hurlst.  <fe  N.  1 ;  Valley  Nat.  Bank  v.  Meyers,  17  N. 
B.  R.  257. 

•Ward  W.Wick,  17  Ohio  St.  159  (1867). 

» Guild  V.  Butler,  127  Mass.  886  (1879). 

•Morss  V.  Gleason,  2  Hun  31  (1874) ;  Williams  v.  Boyd,  75  Ind.  286  (1881). 

•2  Daniel  348;  1  Parsons  233;  Robison  v.  Lyle,  10  Barb.  512  (1857); 
Thompson  v.  Taylor,  12  R.  I.  109  (1878) ;  Oldham  v.  Brown,  28  Ohio  St.  41 
(1875);  Kennedy  v.  Evans,  31  III.  258  (1863);  Paul  v.  Berry,  78/6.  158 
(1875) ;  Lacy  v,  Lofton,  26  Ind.  324  (1866) ;  Summerhill  v.  Tapp,  52  Ala.  227 
(1875) ;  Blake  v.  Harvey,  1  U.  C.  C.  P.  417  (1852).  So,  in  an  action  for  con- 
tribution on  an  official  bond,  the  defendant  may  show  that  he  was  not  a 
co-surety,  but  that  the  plaintiff  had  agreed  to  indemnify  him,  Barry  v.  Ran- 
som, 12  N.  Y.  462  (1855). 

»» Water  Power  Co.  v.  Brown,  23  Kans.  676  (1880). 
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to  sign  by  A/s  fraudulent  representation  that  C,  would  sign 
as  his  co-surety,  and  C.  afterward  actually  signing  as  surety 
for  A.  and  B.,  parol  evidence  is  admissible  between  B.  and 
C.  to  show  their  actual  relation  to  one  another.^  And  such 
evidence  is  admissible  inter  partes,  although  their  relation  is 
prima  facie  that  which  appears  on  the  face  of  the  instru- 
ment,* e.  ff.  though  they  are  apparently  joint-makers.'  And 
where  a  joint  and  several  note  is  signed  by  three  persons,  of 
whom  the  last  signs  as  a  surety,  he  may  show  as  against  the 
others  that  they  were  both  principals.*  So,  where  four  persons 
sign  a  note,  the  two  last  adding  the  word  "  surety  "  to  their 
signature,  and  the  note  being  paid  by  the  last  of  them,  it 
may  be  shown  in  an  action  for  contribution  brought  by  him 
against  the  two  first-named  makers,  who  signed  without  any 
such  addition  to  their  names,  that  the  second  of  them  was  a 
surety  for  the  first  and  therefore  not  liable  as  co-principal  to 
the  plaintiff,  although  this  fact  was  not  known  to  the  plaint- 
iff at  the  time  the  note  was  made.^ 

But  where  several  sign  a  note  after  the  principal  at  differ- 
ent; times  at  his  request,  they  are  co-sureties  and  liable  as 
such  to  contribution,  and  at  suit  of  one  of  their  number  who 
signed  with  that  understanding,  they  cannot  show  a  different 
relation  by  parol.*  At  suit  of  an  immediate  indorsee  or  of 
the  original  payee  it  has  been  held  that  a  blank  indorsement 
may  be  explained  by  parol.^  But  where  indorser  and  in- 
dorsee are  alleged  to  be  co-sureties,  an  agreement  to  that 
effect  must  be  proved  by  the  party  making  the  allegation.^ 

^  Adams  t;.  Flanagan,  86  Vt.  400  (1863). 

•Drummond  v.  Yager,  10  Bradw.  880  (1882):  Lord  v.  Moody,  41  Me.  127 
(1856). 

•Oldham  v.  Brown,  28  Ohio  St.  41  (1875).    So,  though  both  signed  ex- 
pressly as  sureties,  Mansfield  v,  Edwaros,  186  Mass.  15  (1888). 

*  Coleman  t;.  Norman,  10  Heisk.  590  (1878). 

'McGee  t;.  Prouty,  9  Mete.  547  (1845). 

•Bobbitt  V.  Shryker,  70  Ind.  518  (1880);  Norton  v.  Coons,  6  N.  Y.  88 

(1851). 

^  ^Greenwault  v.  McDowell,  65  Penna.  St.  464  (1870).  For  a  full  considera- 
tion of  the  admissibility  of  parol  evidence  to  explain  indorsements  the 
reader  is  referred  to  J  778  et.  seq,,  supra. 

'Sweet  V.  McAllister,  4  Allen  858  (1862). 
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Several  who  sign  a  note  may  prove  their  relation  to  one 
another  to  be  different  from  that  which  appears,  in  law  as 
well  as  in  equity,  although  the  note  is  under  seal.^  And  a 
declaration  of  the  intention  of  the  party,  made  at  the  time 
of  signing  the  paper,  is  admissible  between  the  immediate 
parties  as  evidence  of  their  relation.*  So,  the  declaration  of 
one  who  signs  as  an  agent,  and  whose  authority  is  afterward 
ratified  by  his  principal.' 

§  909.  Parol  Evidence  Admissible  against  the  Payee. — At 
suit  of  the  payee  of  a  note  parol  evidence  is  admissible  to 
show  the  relation  of  the  original  parties.*  And  the  allega- 
tion of  two  out  of  three  makers  of  a  joint  and  several  note 
that  they  were  sureties  for  the  first  maker  has  been  held  not 
to  contradict  the  note.*  So,  where  an  extension  of  time  has 
been  granted  to  one  debtor  by  the  payee,  it  is  competent  for 
the  others  to  show  by  parol  evidence  that  they  are  mere  sure- 
ties and  entitled  by  such  extension  to  a  discharge  from  their 
liability .•  Where  all  appear  on  the  face  of  a  note  to  be 
makers,  an  agreement  changing  any  of  them  into  sureties 
must  be  strictly  and  clearly  proven.  In  proceedings  of  an 
equitable  character  such  evidence  is  admissible  at  suit  of  the 
payee,  and  any  change  of  the  principal's  liability  by  subse- 
•quent  agreement  between  the  payees  (one  of  whom  was  also 
the  principal  debtor  and  a  co-maker  of  the  note)  will  dis- 
charge the  sureties.^  So  one  joint-maker  may  show  as 
against  the  payee  of  a  note  that  he  is  a  surety,  and  therefore 
discharged  by  forbearance  until  the  Statute  of  Limitation 

> Rogers  v.  School  Trustees,  46  III.  428  (1868). 

*01dham  v.  Brown,  28  Ohio  St.  41  (1875). 

•Paul  v.  Berry,  78  111.  158  (1875). 

^Dickerson  v.  Board  of  Commissioners,  6  Ind.  128  (1855). 

•Pridgen  v.  Buchannon,  27  Tex.  589  (1864) ;  Otis  v.  Storch,  1  Eastern  Rep. 
461  (R.  I.  1885). 

'Mariners'  Bank  v.  Abbott,  28  Me.  280  (1848) ;  Wallace  v.  Souther,  2  Can. 
%.  Ct.  598  (1878). 

'McMicken  v.  Webb,  6  How.  292  (1848).  So,  in  England,  such  defense 
may  be  made  as  an  equitable  plea  by  17  and  18  Vict.  c.  125 ;  Greenough  v, 
McClellaml,  2  £1.  &  El.  424;  the  surety  claiming  a  discharge  in  this  case  by 
•reason  of  an  extension  granted  to  the  principal. 
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had  run  against  bis  liability,  bis  subsequent  renewal  being 
held  to  be  without  consideration  and  not  binding  upon  him.* 
But  when  a  surety  relies  upon  such  discharge,  he  must 
not  only  prove  that  he  was  a  surety,  but  that  the  payee  had 
knowledge  of  that  fact,  if  it  does  not  appear  on  the  paper.* 
If  the  fact  is  known  to  the  payee,  parol  evidence  is  admissi- 
ble against  him  to  show  such  party  to  be  a  surety.'  This  is 
true  as  to  a  joint  and  several  note  signed  by  two  persons 
without  disclosing  such  relation,*  or  a  joint  note.*^  And  a 
surety  may  in  such  case  show  by  parol  that  he  is  a  surety^ 
and  as  such  discharged  by  an  extension  to  his  co-maker,  who 
was  the  principal.^  And  such  evidence  is  admissible  in  case 
of  a  joint  bond  also,^  or  of  an  agreement  under  seal,®  or  of  an 
indorsement  made  with  the  intention  and  understanding  that 

'Day  V.  Billingsby,  3  Bush  157  (1867). 

"Torrence  v.  Alexander,  85  N.  C.  143  (1881). 

•Vary  v.  Norton,  6  Fed.  Rep.  808  (1881) ;  McCarter  v.  Turner,  49  Ga.  309: 

♦Carpenter  v.  King,  9  Mete.  511  (1845). 

*  Coats  V.  Swindle,  55  Mo.  31  (1874) ;  Grafton  Bank  v.  Kent,  4  N.  H.  221 
(1827) ;  Irvine  v.  Adams,  48  Wis.  468  (1879) ;  Bank  of  St.  Mary's  v.  Munford, 
6  Ga.  44  (1849).  "  The  evidence  does  not  impair  or  defeat  any  of  the  plaint- 
iff's rights  as  growing  out  of  the  contract  itself,  but  it  establishes  a  fact 
which  was  well  known  to  the  plaintiff  at  the  time  the  contract  was  made, 
and  which,  taken  in  connection  with  the  other  fact  that  he  neglected  to 
sue  within  the  time  prescribed  by  law,  after  notice  to  do  so,  defeats  his 
remedy  against  the  defendants,"  Warner,  J.,  supra,  6  Ga.  56. 

•Hubbard  v.  Gurney,  64  N.  Y.  457  (1876).  "The  confusion  and  appa- 
rent conflict  in  the  authorities  must,  I  think,  have  originated  in  the  idea 
that  defenses  of  this  character  were  equitable  in  their  nature  and  could 
only  be  available  in  a  court  of  equity.  When  it  was  conceded  that  they 
were  equally  available  in  a  court  of  law,  it  is  difficult  to  find  a  reason  for 
excluding  the  same  evidence  at  law  that  is  admissible  in  equity.  However 
this  may  be,  and  without  invoking  any  equitable  rule,  a  conclusive  answer 
to  the  objection  to  this  evidence  in  any  court,  in  my  opinion,  is  that  it 
does  not  tend  to  alter  or  vary  either  the  terms  or  legal  effect  of  the  written 
instrument.  *  *  *  It  would  have  been  precisely  the  same  contract  if  the 
defendant  had  added  the  word  *  surety'  to  his  name.  The  addition  of  that 
word  would  not  have  varied  it  in  the  slightest  degree.  The  only  service 
it  would  have  performed  would  have  been  to  give  notice  to  the  other  party 
of  the  fact.  If  this  is  shown  aliunde,  it  is  equally  effective,"  Church,  C.  J., 
supra,  p.  463.  The  contrary  was  held  in  Campbell  v.  Tate,  7  Lans.  370 
(1873).  So,  at  the  suit  of  a  payee  with  knowledge,  where  it  is  said  by  Gil- 
bert, J.,  that "  it  must  be  regarded  as  still  an  open  question  whether  the 
evidence  was  not  admissible,"  Benjamin  v.  Arnold,  2  Hun  447  (1874) ;  S.  C, 
5  Thomp.  &  C.  54.  But  these  cases  were  both  overruled  in  Hubbard  v. 
Gurney,  64  N.  Y.  457,  supra, 

'Davis  V.  Barrington,  30  N.  H.  517  (1855). 

"Burke  v.  Cruger,  8  Tex.  66;  S.  C,  11  lb,  694  (1854). 
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the  indorser  should  be  a  surety,*  So,  where  an.'  indorsement 
by  a  third  party  at  the  time  a  note  is  made  makes  the 
indorser  prima  facie  an  original  promisor,  he  may  show  by 
parol  evidence  that  he  is  a  surety  as  against  a  payee  with 
notice  of  the  fact.* 

§  910.  Parol  Evidence  Admissible  against  Party  with  No- 
tice.— In  general,  such  evidence  is  available  in  favor  of  an 
undisclosed  surety  against  any  party  to  the  bill  or  note  who 
has  notice  of  his  actual  character;^  although  he  may  be  in 
form  and  on  the  face  of  the  note  a  joint-maker.*  So,  he  may 
show  that  he  is  an  accommodation  maker,  and  was  known  ta 
be  such  by  the  holder,  and  discharged  by  the  act  of  such 
holder  in  releasing  collateral  securities  held  by  him  ;^  or  that 
he  is  an  accommodation  acceptor,  and  known  to  be  such,  and 
discharged  by  an  extension  granted  to  the  drawer,  who  was 
the  principal  debtor.'  Such  evidence  is  likewise  available 
against  a  purchaser  who  takes  the  paper  after  its  maturity 
with  notice."' 

§  911.  Parol  Evidence — When  Inadmissible. — Such  evi- 
dence is,  of  course,  inadmissible  against  a  bona  fide  holder 
who  takes  the  paper  without  notice  of  any  such  undisclosed 
relation  between  the  parties.®  In  such  case  the  apparent 
relation  between  indorsers  cannot  be  varied  by  parol.*  Thi& 
has  been  held  to  be  the  case  also  as  against  a  subsequent 
surety,  who  signs  a  note  after  other  signatures,  without  ex- 
planation as  to  their  character,  and  believing  them  to  be 
joint-principals.*^    So,  parol  evidence  that  one  of  several 

*  Brooks  V.  Thacher,  52  Vt.  559  (1880). 

•Currier  v.  Fellows,  27  N.  H.  366  (1853). 

•2  Daniel  350;  1  Edwards  |  419;  2  i6.  J  781;  1  Parsons  233;  Pooley  ». 
Harradine,  7  El.  <fe  Bl.  431 ;  Home  v.  Bodwell,  5  Gray  457  (1855) ;  Goodmao 
V.  LiUker,  84  N.  C.  8  (1881) ;  Harris  v.  Brooks,  21  Pick.  195  (1838). 

•Harrington  v,  Wright,  48  Vt.  427  (1876). 

•Guild  v.  Butler,  127  Mass.  386  (1879). 

•Meggett  v.  Baum,  57  Miss.  22  (1879). 

'Perry  v.  Hadnett,  38  Ga.  103  (1869). 

"Orvis  V.  Newell,  17  CJonn.  97  (1845). 

•Roberts  v.  Masters,  40  Ind.  461  (1872). 

i^McMahan  v.  Qeiger,  73  Mo.  145  (1880). 
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joint-makers  is  merely  a  surety,  is  not  admissible  against  a 
payee  who  took  the  paper  without  any  knowledge  of  such 
relation.^ 

It  has  been  often  questioned  whether  one  of  several  mak- 
ers of  a  joint  and  several  note  can  in  any  case  show  by  parol 
in  an  action  at  law  that  he  is  merely  a  surety  and  as  such 
entitled  to  be  discharged  by  an  extension  given  to  his 
co-maker  and  principal;'  although  the  fact  of  the  makers 
holding  such  relation  to  one  another  would  constitute  a  good 
defense  in  equity.*  This  is  rather  a  question  as  to  form  of 
defense  than  as  to  admissibility  of  evidence.  It  is  not  suffi- 
cient as  against  the  original  payee  to  aver  that  the  makers 
stood  in  such  relation  and  that  this  was  known  to  the  payee, 
without  averring  that  the  paper  was  actually  delivered  and 
received  with  that  understanding.*  Where  law  and  equity 
procedure  are  strictly  distinguished,  it  has  been  held  that  one 
joint-maker  cannot  show  by  parol,  in  a  suit  at  law  brought  by 
the  payee,  that  he  was  a  surety  and  discharged  by  the  payee's 
extension  to  the  principal  maker,  although  the  relation  of 
principal  and  surety  was  known  to  the  payee  at  the  time  the 
note  was  made.* 

*  Roberts  v.  Bane,  32  Tex.  385  (1869).  But  see,  contra,  Branch  Bank  v. 
James,  9  Ala.  949  (1846) ;  or  against  the  obligee  of  a  bond,  Ashbee  v.  Pid- 
duck.  1  M.  &  W.  664. 

•Chitty  470;  Price  v.  Edmunds,  10  B.  &  C.  678  (1830).  This  has  also  been 
suggested  in  Strong  v.  Foster,  17  G.  B.  201.  Both  of  these  cases  were,  how- 
ever, decided  upon  another  point,  viz.,  that  the  alleged  indulgence  or  want 
of  diligence  was  not  such  as  would  discharge  a  surety  in  any  court. 

'Davies  v,  Stainback,  6  DeG.  M.  &  G.  679. 

*Manley  v.  Boycot,  2  El.  <fe  Bl.  46  (1853).  "Evidence  may  be  ^iven  by 
parol  of  an  agreement  at  the  time  a  bill  of  exchange  is  drawn  and  indorsed 
which  is  consistent  with  the  written  instrument;  as,  for  example,  that  a 
bill  of  exchange  is  indorsed  and  handed  over  for  a  particular  purpose,  with- 
out giving  the  bailee  the  usual  rights  of  indorsee  of  the  bill  of  exchange. 
But  if  the  payee  of  a  joint  and  several  promissory  note  made  in  the  com- 
mon form  by  two  may  be  placed  in  the  situation  of  treating  the  one  as 
surety  for  the  other,  this  can  only  be  by  his  express  assent  to  do  so  when 
the  note  was  delivered  to  him,''  Lord  Campbell,  C.  J.,  8upra  p.  56.  But  in 
Oreenough  * .  McClelland,  2  £1.  &  El.  424,  the  payee's  assent  was  presumed 
from  his  knowledge  of  the  relation  of  the  makers,  without  other  express 
agreement. 

^The  defendant  being  left  in  such  case  to  his  equitable  remedy,  Anthony 
V.  Fritts,  16  Vroom  1  (1883).  "The  subject  may  be  said  to  belong  to  the 
vexed  questions  of  the  law,  for  the  decisions  relating  to  the  matter  are 
much  in  conflict.    It  is  said  in  the  text  books,  and  the  observation  appears 
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And  a  surety  cannot  show  by  parol  that  it  was  under- 
stood between  him  and  the  payee  that  he  should  not  be 
liable  to  pay  the  note.^  So,  one  of  the  makers  cannot,  it 
has  been  held,  show  himself  to  be  a  surety,  at  suit  of  a 
payee  having  knowledge  of  that  fact,  and  claim  a  discharge 
from  liability  for  want  of  demand  and  notice  of  dishonor;' 
even  though  in  signing  the  note  as  a  joint-maker  he  has 
added  the  word  "  surety  "  to  his  name.'  So,  where  several 
sign  a  joint  and  several  note,  without  any  suggestion  of  their 
character  as  surety,  it  has  been  held  that  they  cannot  set  this 
up,  even  at  suit  of  a  payee  who  has  notice  of  the  fact.* 

to  be  justifiable,  that  the  weight  of  American  authorities  is  in  favor  of  the 
admissibility  of  the  defense  interposed  in  this  case.  But  this  doctrine  is,  I 
think,  in  the  main  the  product  of  the  union  of  the  legal  and  equitable  sys- 
tems so  generally  prevailing  in  this  country,  and  it  is  opposed  not  only  to 
correct  theory,  but  to  a  series  of  judgments  in  the  English  courts.  *  *  ♦ 
The  plaintiff  had  knowledge  that  the  defendant  was  an  accommodation 
maker;  but  be  did  not  deal  with  him  as  such  surety.  H  he  bad  been  asked 
to  do  so  it  is  quite  likely  he  would  have  refused  to  accept  so  irregular  and 
imperfect  an  undertaking.  What  he  did  was  to  take  from  him  a  direct 
promise  to  pay  this  money  at  a  given  date,"  Besfiley,  C.  J.,  9upra.  And  see- 
Yates  V.  Donaldson,  5  Md.  389  (1854). 

'Dendy  v.  Gamble,  59  Qa.  434  (1877).    This  being  plainly  a  variance  of 
the  contract. 

•Kritzer  v.  Mills,  9  Cal.  21  (1858). 

* Aud  v.JfagTuder,  10  Cal.  282  (1868). 

'Damon  v.  Pardow,  84  Oal.  278  (1867). 
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I^   LIABIIilTIES  OF  SITBETY. 

^12.  Liability — In  General. 

913.  Admits  Prior  Sienatures. 

914.  Demand — Not  Necessary. 

915.  Capacity  of  Principal — Afifecting  Surety. 

916.  Delivery — Conditions. 
"917.  Diversion. 

918.  Fraud  Discharges  Surety. 
"919.  as  a  Defense. 

920.  Consideration  for  Suretyship. 

921.  Defense  of  Usury. 

922.  Illegality. 

923.  Set-Off. 

924.  Statute  of  Limitations. 

925.  Judgment  and  Merger. 

§  912.  Surety's  Liability — In  Gtoneral. — ^The  contract  of  a 
surety  is,  in  general,  to  be  strictly  construed  and  not  to  be 
extended  adversely  to  him  beyond  such  construction.^  Thus, 
if  a  second  maker  adds  to  his  signature  the  words  "  surety 
ninety  days  from  date,"  he  will  become  liable  for  the  solv^- 
ency  of  the  first  maker  for  ninety  days  and  no  more.*  So, 
if  a  note,  made  by  A.  as  principal  and  B.  as  surety,  contains 
a  memorandum  below  the  signatures  that  A.  is  "  not  to  be 
compelled  to  pay  the  note  before  April  1st,"  this  will  be  a 
part  of  the  contract,  inuring  to  the  benefit  of  the  surety  also.' 
If  a  surety  authorizes  an  agent  to  sign  a  note  for  him  as 
surety,  it  will  not  authorize  the  agent  to  sign  his  name  as 
one  of  the  makers  of  a  joint  and  several  note.*  But  if  a 
surety,  like  any  other  party,  signs  an  instrument  leaving  a 
blank  for  the  amount  or  for  the  payee's  name,  it  will  be  an 
authority  to  the  holder  to  fill  such  blank,*  As  we  have 
seen,  the  surety's  liability  toward  the  holder  is,  in  general, 
the  same  as  that  of  the  principal,  although  as  between  him 
and  the  principal  he  is  liable  only  as  a  surety.*  Thus,  if 
he  is  surety  for  the  drawer,  he  will  be  liable  in  the  same 

'Waters  v.  Simpson,  7  111.  570  (1845). 

•Ulmer  v.  Reed,  11  Me.  293  (1834). 

'Franklin  Savings  Inst.  v.  Reed.  125  Mass.  365  (1878). 

*  Bryan  v.  Berry,  6  Cal.  394  (1856). 

^United  States  v.  Nelson,  2  Brock.  64  (1822). 

•1  Edwards  H15 ;  2  lb,  i  724. 
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manner  as  the  drawer.^  So^  he  may  be  principal  as  to  one 
party  and  surety  as  to  another ;  as  where  a  surety,  to  procure 
his  own  discharge  from  an  execution,  puts  his  name  to  a 
new  contract  as  principal  with  a  new  party  as  surety," 

§  913.  Surety  Admits  Prior  Signatures — ^Withdrawal. — A 
surety  who  signs  the  note  after  the  names  of  other  co-sure- 
ties, admits,  although  he  does  not  warrant,  the  genuineness 
of  their  signatures;*  and  if  the  principal's  name  is  forged, 
without  the  surety's  knowledge  and  without  fraud  on  the 
holder's  part,  it  will  be  no  defense  to  the  surety.*  So,  the 
surety  cannot  set  up  that  the  principal's  name  was  signed 
without  authority  by  an  agent.*  So,  a  surety  will  be  lia- 
ble to  a  bona  fide  holder,  although  the  name  of  an  earlier 
co-surety  was  forged  without  his  knowledge.* 

A  surety,  who  has  become  such  on  a  continuing  guaranty 
for  advances  not  yet  made,  may  withdraw  from  further  lia- 
bility therefor;^  even  though  the  guaranty  was  made  for  a 
specified  time.*  And  if  a  surety  has  given  notice  of  a  desire 
to  be  relieved  from  his- suretyship  on  a  note,  and  the  payee 
has  agreed  to  release  him,  but  has  never  actually  done  so,  the 
surety  will  be  discharged  by  the  agreement.* 

§  914.  Demand — ^Not  Necessary. — In  order  to  hold  a  surety, 
it  is  not  necessary  that  the  holder  of  a  note  should  formally 
present  it  to  the  principal  for  payment.*^  And  a  surety  will 
not,  in  general,  be  discharged  by  want  of  such  presentment, 
even  though  the  principal  afterward  becomes  insolvent."    So' 

*Suydam  v,  Westfall,  2  Denio  205  (1846),  reversing  4  Hill  211  (1843). 

•Coffman  v.  Hopkins,  75  Va.  645  (1881). 

•Selser  v.  Brock,  3  Ohio  St.  302  (1854). 

*Chaae  v.  Hathorn,  61  Me.  505  (1873). 

»  Weare  v.  Sawyer.  44  N.  H.  198  (1862). 

•Helms  v.  The  Wavne  Agricultural  Co.,  73  Ind.  825  (1881) ;  Wayne  Agn 
cultural  Co.  v.  Cardell,  lb,  555  (1881). 

'Brocklebank  v,  Moore,  2  Stark.  Ev.  371. 

'By lea  260;  Offord  v,  Davis,  31  L.  J.  0.  P.  819. 

•Taylor  v.  Lohman,  74  Ind.  418  (1881). 

"Bond  V.  Storrs,  13  Conn.  412  (1840).  Nor  is  it  necessary  in  order  to  hold 
his  estate,  Goodwyn  v.  Hightower,  30  Qa.  249  (1860) ;  Dye  v.  Dy^,  21  Ohio 
St.  86  (1871). 

"Commercial  Bank  v.  French,  21  Pick.  486  (1830). 
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a  joint-maker,  who  adds  to  his  signature  the  word  "secur- 
ity," will  not  be  discharged  by  the  holder's  failure  to  demand 
payment  of  his  co-maker.*  So,  a  surety  will  remain  liable, 
in  Louisiana,  on  a  check  indorsed  by  him,  although  it  is  not 
immediately  presented  to  the  drawee  for  payment.^ 

In  like  manner  a  surety  is  not,  in  general,  entitled  to  for- 
mal protest,*  or  to  formal  notice  of  dishonor.*  The  holder 
of  a  note  is  not  bound  to  notify  the  surety  of  default  in  pay- 
ment prior  to  the  settlement  of  the  deceased  principal's  estate, 
nor  to  prove  a  note  against  such  estate.**  And  the  surety  is 
not  entitled  to  notice  of  protest,  although  the  principal  has 
become  insolvent.**  In  Louisiana  a  surety  is  not  entitled 
to  formal  notice  of  protest."'  And  if  a  stranger  signs  a 
note,  he  is  presumed  to  do  so  as  surety,  and  not  to  be  enti- 
tled to  notice  of  protest.®  This  is  true  also  of  one  who 
indorses  a  note  in  Louisiana  as  a  surety.® 

§  915.  Capacity  of  Principal — Aflfecting  Surety. — A  surety 
will,  in  general,  be  liable  on  a  bill  or  note  executed  by  him 
as  such,  although  his  principal  has  not  sufficient  capacity  or 
authority  to  contract.  Thus,  a  surety  for  one  who  has  not 
capacity  by  reason  of  infancy  will  be  liable,  although  the 
principal  is  not  bo}^  And  if  such  note  was  given  for  neces- 
saries, which  would  render  the  principal  liable,  the  surety 
may  recover  from  him  on  paying  the  note."  So,  a  surety 
will  be  liable  upon  a  contract  which  is  void  as  to  his  princi- 
pal on  account  of  her  coverture ;"  or  for  a  contract  executed 

» Buckner  v  Liebig,  88  Mo.  188  (1866). 

•Newman  v.  Kaufman,  28  La.  An.  866  (1876). 

•Scott  t;  Shirk,  60  Ind.  160  (1877).  Even  a  note  payable  in  bank,  Bond 
V.  Storrs,  13  CJonn.  412  (1840). 

*l  Parsons  236;  Carpenter  v.  McLaughlin,  12  R.  L  270  (1879);  Buckner 
V.  Liebig,  mpra;  Scott  v.  Shirk,  supra;  Neal  v.  Freeman,  85  N.  C.  441  (1881). 
Or  against  his  estate,  Goodwyn  v.  High  tower,  30  Ga.  249  (1860). 

^Jackson  v.  Benson,  54  Iowa  654  (1880). 

•Commercial  Bank  v.  French,  $upra, 

'  Fuller  V.  Leonard,  27  La.  An.  636  (1875). 

"Collins  V.  Trist,  20  La.  An.  348  (1868). 

•Adams  v.  Gordon,  22  La.  An.  41  (1870). 

"•Taylor  v.  Dansby,  42  Mich.  82  (1879). 

"Conn  V.  Coburn,  7  N.  H.  368  (1834). 

"  1  Parsons  244 ;  2  Daniel  323 ;  Kimball  v.  Newell, 7  Hill  116  (1845) ;  Davis 
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with  a  corporate  principal  which  has  no  capacity,  as  a  cor- 
poration, to  make  such  contract;^  unless  the  contract  is 
made  absolutely  void  by  statute.* 

§  916.  Delivery — Conditions. — A  contract  of  suretyship 
depends  for  its  validity  upon  its  completion  by  delivery. 
If,  therefore,  after  a  surety  has  signed  a  note,  the  principal 
refuses  to  deliver  it,  although  it  had  been  taken  by  him  from 
the  holder  to  get  an  additional  surety,  the  surety  who  signed 
it  will  not  be  liable  upon  it.*  So,  if  a  note  is  signed  by  a 
surety  with  a  blank  left  for  the  amount,  and  this  is  filled  for 
a  greater  sum  than  was  agreed  upon,  the  surety  will  not  be 
liable  to  one  who  has  notice  of  that  fact.^  But  if  a  blaflk  is 
filled  by  the  maker  without  knowledge  or  fraud  on  the 
payee's  part,  the  maker  will  be  regarded  as  the  surety's 
agent,  and  the  agent  will  be  held.*  So,  if  the  time  of  pay- 
ment is  left  blank  by  the  surety  and  wrongly  filled,  he 
cannot  set  up  such  defense  against  a  bonafde  holder." 

If  the  delivery  is  conditional,  the  condition  must  be  per- 
formed."' And  delivery  in  violation  of  it  will  discharge  the 
surety.  So,  discharge  of  a  surety  for  condition  broken  will 
discharge  other  and  subsequent  co-sureties.®  If  a  surety 
ngns  a  note  on  condition  that  others  shall  also  sign  it,  he 
will  not  be  liable  to  a  holder  who  has  notice  of  such  condi- 
tion, unless  it  is  waived  by  him.®    So,  if  a  non-negotiable 

V.  StattB,  43  Ind.  103  (1873) ;  Jones  v.  Grosthwaite,  17  Iowa  393  (1864) ;  Hicks 
t;.  Randolph,  3  Baxt.  352  (1874) ;  Smyley  v.  Head,  2  Rich.  590  (1846) ;  Whit- 
worth  V,  Carter,  43  Miss.  61  (1870). 

*2  Daniel  330. 

•1  Parsons  244. 

•Chamberlain  v.  Hopps,  8  Vt.  94  (1836). 

*  Henderson  v.  Bondurant,  39  Mo.  369  (1867). 

^Gothrupt  i;.  Williamson,  61  Ind.  599  (1878) ;  Scbryver  v.  Hawks,  22  Ohio 

St.  308  (1872). 

•Waldron  v.  Young,  9  Heisk.  777  (1872). 

'Daniels  v.  Gower,  54  Iowa  319  (1880). 

•iWd. 

•Leaf  V,  Gibbs,  4  C.  &  P.  466  (1830) ;  Coffman  v.  Wilson,  2  Meto.  542  (Ky. 
1859) ;  Reynolds  v.  Dechaums,  24  Tex.  174  (1859)^;  Clark  v.  Bryce,  64  Ga. 
486  (1880) ;  Murphy  i;.  Hubble,  2  Duv.  247  (1865) ;  Bivins  v.  Helsley,  4  Mete. 
78  (Ky.  1862). 

VOL.  n.  2^ 
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note  is  delivered  on  condition  of  another  surety  signing  it, 
a  breach  of  such  condition  will  discharge  those  who  have 
signed.*  And  where  an  agreement  is  made  by  the  principal 
with  an  accommodation  co-maker  for  another  co-surety,  who 
is  specified  by  name,  one  who  signs  afterward  as  an  accom- 
modation indorser  will  not  become  co-surety  on  the  strength 
of  such  agreement  with  the  accommodation  maker.*  If  a 
note  is  delivered  in  violation  of  such  condition  for  another 
surety,  the  surety  who  has  signed  will  not  be  rendered  liable 
by  his  subsequent  verbal  promise  to  pay  it.'  But  the  breach 
of  a  condition  providing  for  another  co-surety  will  not  be 
available  against  a  bona  fide  holder;*  or  against  a  payee 
who  does  not  know  of  the  condition.*  And  it  has  even  been 
held,  that  if  the  condition  is  not  expressed  in  the  paper,  it 
will  not  avail  as  a  defense  against  the  payee,  although  it 
was  known  to  him.^  If  a  note  is  signed  by  a  surety  for  a 
principal,  who  is  to  sign  as  maker,  and  it  is  delivered  to 
the  payee  to  obtain  such  signature,  and  to  hold  for  his  debt 
when  so  signed,  the  failure  to  obtain  such  principal's  signa- 
ture will  discharge  the  surety.^ 

§  917.  Condition — ^Diversion. — A  surety  will  be  discharged 
by  a  fraudulent  diversion  of  the  paper  made  without  his 
knowledge  or  consent.®  And  he  may  show  in  Louisiana  that 
he  signed  on  condition  that  the  note  should  not  be  negotiated, 
and  that  the  holder  knew  of  this  condition.*  If  the  instru- 
ment is  delivered  in  violation  of  the  agreement,  under  which 

^Ayres  v.  Milroy,  53  Mo.  516  (1873). 

^Nurre  v.  Chittenden,  56  Ind.  462  (1877). 

•Loving  V,  Dixon,  56  Tex.  75  (1881). 

*M^rnam  v.  Eockwood,  47  N.  H.  81  (1866),  the  additional  sure^  indors- 
ing the  note  in  this  case ;  Dair  v.  United  States,  16  Wall.  1  (1872) ;  Farmers', 
Ac,  Bank  v,  Humphrey,  36  Vt.  554  (1864) ;  Gwyn  v.  Patterson,  72  N.  C.  189 
(1875). 

*  Clark  V.  Bryce,  64  Ga.  486  (1880). 

*  Hubble  v.  Murphy,  1  Duv.  278  (1864);  Deardorff  v.  Foresman,  24  Ind. 
481  (1865). 

^Knight  V.  Hurlbut,  74  111.  133  (1874). 

'Johnston  v.  May,  76  Ind.  293  (1881).  As  against  a  holder  with  notice,  1 
Parsons  236. 

'Louisiana  State  Bank  v.  Senecal,  16  La.  29  (1887). 


SURETY   DISCHAEGED   BY  FBAUD.  595 

it  was  signed,  and  is  held  as  collateral  by  a  bona  fide  holder, 
the  surety  will  be  liable  to  him  for  the  amount  actually  paid 
by,  and  secured  to,  him  and  for  no  more.^  But  where  a 
note,  payable  to  A.  or  bearer,  is  signed  and  delivered  by 
the  surety  in  order  to  raise  money  for  the  principal,  and  is 
used  in  violation  of  his  agreement  as  collateral  security  for 
another  note  of  the  same  principal,  the  diversion  will  not 
amount  to  such  a  change  of  the  surety's  contract  as  will  enti- 
tle him  to  a  discharge.*  On  the  other  hand,  where  a  note  is 
delivered  ,by  a  surety  to  be  discounted  at  a  certain  bank, 
and  is  not  so  discounted,  but  is  negotiated  elsewhere,  this  has 
been  held  to  release  him.*  But  a  subsequent  promise  by  him 
to  pay  it,  knowing  of  such  discharge,  would  render  him  liable 
again.*  If,  however,  it  is  delivered  to  be  discounted  by  a 
certain  person  to  raise  mopey  for  a  given  purpose,  and  is 
actually  discounted  by  another  for  the  same  purpose,  the 
surety  will  not  be  discharged.*  But  if  a  note  is  made 
expressly  for  discount  at  one  bank,  and  is  discounted  at 
another,  and  the  surety  is  thereby  discharged,  it  will  be 
immaterial  that  the  note  was  transferred  before  its  maturity 
to  the  bank  originally  intended.' 

§  918.  Surety  Discharged  by  Fraud. — Any  fraudulent 
concealment  between  the  creditor  and  the  principal  debtor 
will  discharge  the  surety.^  And  this  is  so,  although  the 
principal  may  still  continue  liable  on  the  paper.*    Thus,  if 

^  First  National  Bank  u.  Fowler,  86  Ohio  St.  524  (1881). 

*  Davis  V.  Atlanta  Nat.  Bank,  66  Ga.  651  (1881);  Bank  of  Montpelier  v. 
Joyner,  33  Vt.  481  (1860). 

'Manufacturers'  Bank  v.  Cole,  39  Me.  188  (1855);  Chase  v.  Hathorn,  61 
Me.  505  (1873);  Dewey  v.  Cochran,  4  Jones  184  (1856);  Southerland  v. 
WhiUker,  5  Jones  5  (1857). 

^Mastin  Bank  v.  Hammerslough,  72  Mo.  274  (1880). 

•Bank  of  Middlebury  v.  Bingham.  33  Vt.  621  (1861) ;  Browning  v.  Foun- 
toin,  1  Duv.  13  (1863). 

•Knox  County  Bank  «.  Lloyd,  18  Ohio  St.  353  (1868). 

'Byles  249;  Chitty  103;  2  Daniel  325;  2  Edwards  J  767;  1  Parsons  236; 
Mayhew  v.  Crickett,  2  Swanst,  193 ;  Jackson  v.  Duchaire,  3  T.  R.  551 ;  Easter 
V.  Menard,  26  111.  494  (1861) ;  Hall  v.  Smith,  14  Bush  604  (1879) ;  Warren  v. 
Branch,  15  W.  Va.  21  (1879) ;  Selser  v.  Brock,  8  Ohio  St.  802  (1854) ;  Tram- 
mell  V,  Swan,  25  Tex.  473  (1860). 

•Evans  v,  Keeland,  9  Ala.  42  (1846). 
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the  facts  tending  to  show  the  dishonesty  of  the  principal  are 
fraudulently  concealed  from  the  surety,  he  will  be  dis- 
charged by  such  fraud.^  So,  if  the  payee  of  a  note  makes 
a  false  representation  to  the  surety  to  the  effect  that  the 
principal  is  not  otherwise  indebted  to  him.*  But  a  surety 
will  not  be  discharged  by  a  false  statement  made  by  the 
payee  by  reason  of  his  misunderstanding  an  inquiry,  made 
by  the  surety  after  he  had  executed  the  paper.*  And  a 
simple  failure  to  communicate  to  the  surety  a  fact  which 
it  is  material  for  him  to  know,  without  any  fraud  on  the 
part  of  either  creditor  or  principal,  will  not  relieve  the 
surety.*  To  amount  to  a  discharge  of  the  surety,  the  mis- 
representation must  be  a  false  statement  of  fact,  and  not  a 
mere  expression  of  opinion.* 

Like  his  principal,  the  surety  cannot  defend  on  the  ground 
of  drunkenness,  unless  it  is  so  complete  as  to  amount  to  a 
case  of  fraud,'  and  only  then  against  a  holder  with  notice. 
But  a  surety  may,  in  general,  avail  himself  of  any  defense 
that  is  available  to  the  principal,  e.  g.^  that  the  principal 
executed  the  paper  under  duress.'^  If  a  surety  is  discharged 
by  fraud,  he  may  waive  such  discharge  by  parol,  and  such 
waiver  will  be  binding  on  him  if  he  knows  the  facts  as  to 
the  fraud,  although  he  may  be  ignorant  of  their  availability 
as  matters  of  defense.*  If  he  has  been  defrauded  by  his 
principal,  and  so  induced  to  execute  the  paper,  such  defense 
is,  at  common  law,  available  as  a  bar  to  the  action  in  a  suit 
against  him  alone,  but  in  a  suit  against  him  and  the  guilty 
principal  jointly,  his  only  remedy  lies  in  a  court  of  equity.* 

*Railton  v,  Matthews,  10  01.  &  F.  934. 

•Melick  V,  First  Nat.  Bank.  52  Iowa  94  (1879). 

•Fitchburg  Savings 
proved  and  the  case  b 
mistake.  "F.  and  L.  bon3s  "  being 
and  L.  notes  "  by  the  other. 

*Warren  v.  Branch,  15  W.  Va.  21  (1879). 

•Evans  v,  Keeland,  9  Ala.  42  (1846). 

•Reynolds  v.  Dechaums,  24  Tex.  174  (1859). 

'Osborn  v.  Bobbins,  36  N.  Y.  365  (1867);  S.  0.,  87  Barb.  481;  Coflfelt  t. 
Wise,  62  Ind.  461  (1878). 

•Rindskopf  v.  Doman,  28  Ohio  St.  516  (1876). 

•Wilson  v.  Green,  25  Vt.  450  (1853). 
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§  ^19.  Fraud — ^As  a  Defense. — ^The  defense  of  fraud  can- 
aot  be  set  up  by  a  surety  against  a  bona  fide  holder  for 
value  before  maturity.^  And  against  such  a  holder  he  can- 
not set  up  that  he  was  induced  to  sign  the  note  by  the  for- 
gery of  the  signature  of  another  surety.*  In  all  cases  where 
the  defense  of  fraud  or  want  of  consideration  is  available  to 
the  surety,  the  burden  of  proving  such  fraud  is  on  him.* 
If  he  has  been  induced  to  sign  a  note  by  fraud,  and  to  con- 
fess judgment  on  it  in  ignorance  of  the  fraud,  he  may  after- 
ward get  the  judgment  set  aside  on  that  ground.*  If  he 
has  been  induced  to  execute  a  note  by  a  false  recital  in  a 
collateral  mortgage  of  the  payment  of  a  prior  debt,  which 
had  not  been  paid,  it  will  amount  to  a  fraud  in  law  on  the 
creditor's  part,  which  will  discharge  the  surety.*  In  like 
manner,  he  will  be  discharged  by  a  fraudulent  representa- 
tion to  the  effect  that  the  debt  is  paid,  made  after  the 
maturity  of  the  note  by  collusion  between  the  creditor  and 
the  principal  debtor,  and  for  the  purpose  of  inducing  him 
not  to  take  proceedings  for  his  security.®  And  even  if  such 
a  statement  is  made  by  the  creditor  without  any  fraud  on 
his  part,  it  will,  by  way  of  estoppel,  release  a  surety  who 
has  relinquished  collaterals  that  he  held,  relying  upon  such 
statement^ 

§  920.  Consideration  for  Suretyship. — It  is  not  necessary 
to  the  liability  of  a  surety  that  he  should  receive,  as  consid- 
eration for  his  signature,  any  part  of  the  money  for  which 
the  paper  is  issued  or  discounted.®    His  agreement  as  surety 

>2  Daniel  325;  2  Edwards  {  767;  Selser  v.  Brock,  3  Ohio  St.  302  (1854); 
Farmers*,  Ac,  Bank  v.  Lucas,  26  Ohio  St.  385  (1875) ;  Wayne,  &c.,  Co.  «. 
Cardwell,  73  Ind.  555  (1881) ;  Anderson  v.  Warne,  71  III.  20  (1873). 

•Storer  v.  Millikin.  85  III.  218  (1877). 

•Barr  v.  Greenawalt,  62  Pa.  St.  172  (1869).  But  if  it  is  proved  that  a  part- 
nership note  was  given  for  a  debt  of  an  individual  partner,  the  burden  is 
•on  ther  holder  to  show  the  knowledge  and  consent  of  the  other  partners,  1 
Parsons  128,  132. 

*Melick  v.  First  Kat.  Bank,  52  Iowa  94  (1879). 

•Stone  V.  Compton,  5  Bing.  N.  C.  142;  S.  C,  6  Scott  816. 

•Wilson  v.  Green,  25  Vt.  460  (1853). 

•^Carpenter  «.  King,  9  Mete.  511  (1845). 

«Sprigg  V.  Bank  of  Mount  Pleasant,  10  Pet.  257  (1836). 
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will  be  binding  upon  him,  if  made  in  consideration  6f  for- 
bearance to  the  principal/  But  if  one  becomes  surety  on 
commercial  paper  after  it  is  made  and  delivered,  the  original 
consideration  for  the  instrument  will  not  suffice,  but  a  new 
consideration  will  be  needed  to  bind  the  surety.*  In  such 
case,  however,  he  may  be  bound  by  a  consideration,  of  which 
he  gets  no  benefit,  between  the  creditor  and  the  principal 
debtor.'*  Thus,  if  a  note  given  for  the  purchase  of  personal 
property,  and  about  to  be  rescinded  by  the  p^yee  for  fraud, 
is  made  good  and  retained  by  the  payee  in  consideration  of 
the  signature  of  an  additional  maker  as  surety,  this  will  be 
sufficient  consideration  to  bind  such  surety.*  So,  if  there  was 
an  agreement  at  the  time  the  note  was  made  for  certain  addi- 
tional signatures,  as  sureties,  and  they  are  afterward  added, 
the  instrument  not  being  accepted  as  complete  until  then, 
the  surety  will  be  bound  by  such  consideration.* 

In  general,  an  existing  debt  is  sufficient  consideration  to 
support  a  new  note  as  against  both  principal  and  surety 
on  such  note.®  But  if  a  surety  on  an  old  note  has  been 
discharged  from  liability,  his  former  liability  will  not  be 
sufficient  consideration  for  a  new  note  afterward  given  by 
him.''  So,  if  a  widow  is  induced  to  give  a  note  with  a 
surety  by  a  fraudulent  statement  as  to  her  existing  liability 
for  a  debt  of  her  deceased  husband,  the  note  will  not  be 
binding  upon  the  surety.®  But  a  surety  may  be  held  on  a 
new  promise  to  pay  a  note  which  has  been  barred  as  to  him 
by  the  Statute  of  Limitations,  although  he  is  ignorant  of  that 
fact  at  the  time  of  making  the  promise,  and,  although  he 

'Hockenbury  v.  Meyers,  5  Vroom  346  (1870) ;  PuUiam  v.  Withers,  8  Dana 
98  (1839).  But  such  consideration  is  insufficient,  if  not  known  to  the  surety 
at  the  time,  Pratt  v.  Hedden,  121  Mass.  116  (1876). 

'Anderson  v.  Norvill,  10  Bradw.  240  (1881) ;  Favorite  v,  Stidham,  84  Ind. 
423  (1882) ;  Brings  v.  Downing,  48  Iowa  550  (1878).  Without  such  considerar 
tion  he  cannot  be  a  joint-promisor,  Monson  v,  Drakely,  ^  Conn.  552  (1878). 

•Gay  V,  Mott,  43  Ga.  252  (1871). 

*Harwood  v.  Kiersted,  20  111.  367  (1858). 

•Williams  v.  Perkins,  21  Ark.  18  (1860).     . 

•Harrell  v.  Tenant,  30  Ark.  684  (1875).  ^ 

^Evans  v.  Williams,  1  Gromp.  &  M.  30;  S.  0.,  8  l^rw.  226. 

•Maull  V.Vaughn,  45  Ala.  134  (1871). 
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was  induced  to  make  the  promise  by  a  statement  of  the 
creditor,  also  made  in  ignorance  of  that  fact.^ 

If  a  note  is  made  by  a  surety  in  consideration  of  a  promise 
to  provide  security  for  him  by  way  of  lien  on  the  principal's 
property,  the  failure  to  make  such  provision  will  amount  to 
a  release  of  the  surety.*  But  such  a  defense  will  not  be 
available  on  a  note  made  to  A.  or  bearer  and  transferred  to 
a  holder  who,  although  he  suspects  the  character  of  the 
surety,  knows  nothing  of  the  agreement  to  secure  him.* 
If  the  consideration  accruing  to  the  principal  has  failed, 
and  he  is  thereby  rendered  no  longer  liable  on  a  note,  the 
surety  will  be  discharged  also.*  Thus,  if  a  note  is  given  in 
consideration  of  advances  to  be  made  by  the  payee  to  the 
principal,  and  is  retained  by  the  payee,  without  making  such 
advances,  as  security  for  another  indebtedness  of  the  princi- 
pal, the  surety  will  not  be  liable  on  the  note  to  such  payee.* 

§  921.  Usury — ^As  a  Defense. — In  general,  a  surety  will 
not  be  discharged  from  liability  by  the  fact  that  the  bill  or 
note  signed  by  him  is  subject  to  the  defense  of  usury  between 
the  principal  debtor  and  the  holder.'  But  he  may  set  up 
such  usury  against  a  purchaser  of  the  paper  after  maturity.^ 
If  a  joint  note  is  signed  by  a  principal  and  surety,  and  usury 
is  paid  by  the  principal  to  the  creditor,  it  will  be  no  defense 
for  the  surety.®  So,  usury  between  the  payee  and  acceptor 
of  a  bill  of  exchange  will  not  avail  the  drawer  as  a  defense 
against  the  payee.*  So,  the  surety  cannot  set  up  subsequent 
payment  of  usury  by  the  principal  under  an  agreement  made 

'Langston  v,  Aderhold,  60  Ga.  876  (1878). 

•Jeflfries  v.  Lamb,  73  Ind..202  (1880). 

•Laub  V.  Rudd,  87  Iowa  617  (1873). 

*  Adams  v.  Cuny,  15  La.  An.  485  (1860). 

•Bushey  v,  Reynolds,  31  Ark.  667  (1877). 

•First  Nat.  Bank  of  Columbus  v.  Garlinghouse,  22  Ohio  St.  492  (1872); 
Jenness  v.  Cutter,  12  Kans.  500  (1874) ;  Selser  v.  Brock,  8  Ohio  St.  302  (1854)  ; 
Ward  V,  Whitney,  32  Vt.  89  (1859). 

'Maher  v.  Lanfrom,  86  111.  513  (1877). 

•Lamoille  County  Nat.  Bank  v,  Bingham,  50  Vt  105  (1877). 

•Woolfolk  V,  Plant,  46  Ga.  422  (1872). 
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for  it  with  the  payee  unknown  to  the  surety.^  So,  under  the 
Mississippi  statute,  the  surety  cannot  set  up  payment  of  usury 
by  the  principal  in  the  absence  of  a  previous  agreement  for 
such  payment.^  But  in  Illinois  if  a  note  is  drawn  expressly 
for  more  than  legal  interest,  the  surety  will  only  be  liable 
for  the  principal  with  lawful  interest,  and  may  have  all 
usurious  payments  credited  for  his  benefit  on  account  of  the 
principal  debt.^  Where  an  accommodation  acceptor  is  liable 
as  a  surety,  he  cannot  as  such  set  up  the  defense  of  usury,  if 
the  drawer  could  not  do  so.*  And  in  general  where  a  prin- 
cipal, e.  g.  a  corporation,  is  prohibited  from  setting  up  usury 
as  a  defense,  the  surety  is  under  a  like  disability/ 

§  922.  Illegality — As  a  Defense. — If  the  contract  of  the 
principal  is  an  illegal  one  and  not  binding  upon  him,  it  will 
not  be  binding  on  the  surety.  And  if  the  principal  in  an 
action  against  him  has  been  discharged  on  such  ground, 
however  erroneously,  by  a  court  of  competent  jurisdiction, 
the  surety  cannot  afterward  be  held.*  So,  where  a  note  is 
made  to  a  public  oflBcer  in  contravention  of  public  policy  for 
the  private  and  illegal  use  or  loan  of  public  funds,  a  surety 
on  such  note  cannot  be  held  liable.^  But  it  has  been  held, 
in  North  Carolina,  that  a  note  for  money  borrowed  by  a 
county  to  equip  Confederate  soldiers  may  be  illegal  as  to  the 
principal,  but  binding  upon  the  surety,  who  had  paid  it  and 
tried  to  recover  the  amount  paid  from  the  county.®  If  a 
note  is  executed  by  a  surety  in  violation  of  the  Sunday  laws, 

'Davis  V,  Converse,  35  Vt.  503  (1863);  Burks  v.  Wonterline,  6  Bush  20 

(1869). 

•Brown  v.  Prophet,  53  Miss.  649  (1876). 

•Banner  v.  Smith,  89  111.  123  (1873) ;  Cole  v,  dills,  44  N.  H.  227. 

*First  Nat.  Bank  of  New  York  v.  Morris,  1  Hun  680  (1874). 

*1  Daniel  602.    See  New  York  Act  of  1850  ch.  172. 

•Gill  V.  Morris,  11  Heisk.  614  (1872). 

^Board  of  Education  v,  Thompson,  88  Ohio  St.  821  (1877). 

•Davis  v.  Stokes  County,  72  N.  C.  441  (1875);  S.  C,  74  lb,  374  (1876), 
Reade,  J.,  saying:  "  While  the  county  court  had  no  power  to  give  the  bond, 
the  plaintiff  (surety)  had  power  to  do  it,  and  there  bein^  no  moral  or  politi- 
cal turpitude  he  is  bound  by  it."  72  lb,  444 ;  and  refernng  to  the  surety  as 
''acting  for  himself  and  not  as  agent  for  a  county/'  74  lb.  376. 
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it  is  void  as  to  him  in  Indiana,  even  at  suit  of  a  payee  who 
"took  it  from  the  principal  in  good  faith  without  knowing 
that  it  had  been  executed  by  the  surety  on  Sunday.^ 

§  923.  Set-Off — As  a  Defense. — ^The  surety  is  also  entitled, 
in  general,  to  any  defense  by  way  of  a  set-oflF  which  is  avail- 
able to  the  principal,  and  he  may  plead  it  as  an  equitable 
defense.*  So,  a  note  made  by  a  principal  and  surety,  it  has 
been  held,  may  be  used  as  a  set-off  to  an  action  brought  by 
the  principal  alone.'  But  in  Iowa  a  joint  note  of  principal 
and  surety  is  not  available  as  a  set-off  against  a  debt  due  to 
the  principal  alone.*  In  an  action  brought  against  a  princi- 
pal and  surety  upon  a  note  executed  by  them,  either  of  them 
may  claim,  by  way  of  recoupment,  damages  due  to  the  prin- 
cipal arising  out  of  the  same  contract.*  So,  if  the  payee 
brings  an  action  against  the  surety,  the  surety  may  set  up  a 
debt  due  from  the  payee  to  the  principal  debtor,*  with  the 
•consent  of  his  principal.'^  And  where  the  holder  of  a  note 
died,  and  the  maker,  who  was  insolvent,  became  his  admin- 
istrator and  entitled  to  a  share  of  his  estate,  the  surety  is 
entitled  to  have  such  share  applied  as  a  set-off  to  the  pay- 
ment of  the  note.*  If,  however,  a  set-off  is  pleaded  by  the 
principal,  and  not  by  the  surety,  and  only  the  surety  takes 
an  appeal,  he  cannot  be  heard  on  such  appeal  as  to  the 
judgment  rendered  on  the  set-off.* 

§  924.  Statute  of  Limitations. — ^It  will  not,  in  general,  be 
a  defense  to  the  surety,  that  the  Statute  of  Limitations  has 

» Parker  v,  Pitts,  78  Ind.  597  (1881) ;  Gilbert  v.  Vachon,  69  76.  372  (1879). 

•Bylea  253;  Bechervaise  v,  Lewis,  L,  E.  7  0.  P.  $72;  Jarratt  v.  Martin,  70 
N.  C.  459  (1874). 

•Andrews  v.  Varrell,  46  N.  H.  17  (1865) ;  Harrison  v.  Henderson,  4  Qa. 
198  (1848). 

*Enix  V.  Hays,  48  Iowa  86  (1878). 

'Waterman  v.  Clark,  76  III.  428  (1875);  Slayback  v.  Jones,  9  Ind.  470 
(1857);  Newell  v.  Salmons,  22  Barb.  647  (1856).  So,  in  an  action  on  an 
official  bond.  City  of  Concord  v.  Pillsbury,  33  N.  H.  310  (1856). 

•Mahwein  v.  Pearson,  8  N.  H.  539  (1837).    And  this  is  especially  provided 

^by  statute  in  Indiana  (1881  B.  S.  {  349). 

'Lynch  v.  Bragg,  13  Ala.  773  (1848). 

•Wright  V,  Austin,  56  Barb.  13  (1865). 

•Home  Security  Building,  Ac,  Association  v.  George,  57  Cal.  863  (1881). 
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run  against  the  estate  of  the  principal.^  But,  although  the 
administrator  of  the  deceased  principal  might  defend  on  the 
ground  that  the  note  was  barred  as  to  him  by  the  statute^ 
the  surety,  who  is  not  entitled  to  the  benefit  of  such  bar, 
and  has  been  obliged  to  pay,  may  sue  the  estate  of  the  prin- 
cipal for  exoneration,  or  may  bring  an  action  for  contribu- 
tion against  a  co-surety.*  By  the  Statute  of  Limitations  in 
Kentucky,  a  surety  is  discharged  from  liability,  if  no  action 
is  brought  against  him  within  seven  years.*  And  the  run- 
ning of  the  statute  will  not,  in  such  case,  be  stayed  by  the 
fact  that  the  note  has  been  presented  and  proved  against 
the  estate  of  the  deceased  maker.* 

The  Statute  of  Limitation  runs  against  a  maker  on  hi& 
liability  to  exonerate  the  surety  from  the  time  of  payment 
made  by  the  surety,  and  not  from  the  making  or  maturity 
of  the  contract.'  So,  the  statute  runs  against  the  surety's 
right  to  sue  a  co-surety  for  contribution  from  the  time  of 
his  payment,'  although  such  payment  was  made  in  another 
State,  and  would  not  be  barred  by  the  Statute  of  Limita- 
tions there.''  If,  however,  the  surety  pays  the  note  before 
it  is  due,  the  Statute  of  Limitations  will  not  begin  to  run 
against  the  surety  until  the  note  falls  due,  and  not  from  the 
time  of  payment,  as  he  could  not  sue  principal  or  co-surety 
before  maturity  of  the  note.®  A  payment  made  on  a  note 
by  a  surety  will  not  interrupt  the  running  of  the  statute  in 
favor  of  the  principal ;'  nor  will  payment  by  the  principal 
bar  the  statute  as  to  the  surety  ;^^  especially  where  the  pay- 

'  Villara  V.  Palmer,  67  III.  204  (1873). 

•Reeves  v.  Pulliam,  9  Baxt.  153  (1877). 

•1881  G.  S.  637  |4;  Millikin  v.  Dinning,  6  Bush  646  (1869). 

^Harris  v.  Moberly,  5  Bush  656  (1869). 

•Norton  v.  Hall,  41  Vt.  471  (1868),  although  such  payment  was  made 
more  than  six  years  after  the  maturity  of  the  note;  Loughridge  v,  Bowland, 
52  Miss.  546  (1876). 

•Presler  t;.  Stall  worth,  37  Ala.  402  (1861). 

'Hammond  v.  Myers,  30  Tex.  375  (1867). 

•Tillotson  t;.  Rose,  11  Mete.  299  (1846). 

•Succession  of  Voorhies,  21  La.  An.  659  (1869). 

"McBride  v.  Hunter,  64  Ga.  655  (1880) ;  Schindel  v.  Gates,  46  Md.  604 
(1877) ;  Steele  v.  Souder,  20  Kans.  39  (1878). 
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ment  was  made  after  the  debt  was  already  barred  by  the 
statute  as  to  such  principal.^  A  mere  verbal  request,  how- 
ever, on  the  surety's  part  for  further  time  will  not  prevent 
his  pleading  the  statute  or  bar  its  running  in  his  favor.' 

§  925.  Judgment  and  Merger. — ^It  is  often  said  that  the 
relation  of  principal  and  surety  is  merged  when  once  a  judg- 
ment is  rendered  against  them.  But  a  judgment  in  an  action 
by  the  holder  against  all  parties,  determining  who  is  liable 
as  principal  and  who  as  surety,  is  not  conclusive  between 
themselves.*  A  judgment,  however,  rendered  against  the 
principal  maker,  has  been  held  to  be  conclusive  upon  the 
surety ;  although,  after  his  being  made  a  party  to  the  suit,  it 
was  dismissed  as  to  him  before  trial.^  If  an  indorser  takes  up 
a  note  after  judgment  rendered  in  favor  of  his  indorsee 
against  the  principal  maker,  and  in  favor  of  the  sureties  as 
against  such  indorsee,  such  payment  will  not  give  him  any 
right  of  action  against  the  sureties,  but  they  will  be  dis- 
charged as  to  him.* 

Although  the  relation  of  principal  and  surety  be  merged 
in  a  judgment  at  law,  this  will  not  be  the  case  in  equity .* 
But  the  surety  must  seek  his  remedy  after  judgment  at  law 
in  a  court  of  equity.''  Thus,  the  relation  of  principal  maker 
and  accommodation  indorser  merges  in  the  judgment  against 
them  both,  and  the  surety  must  seek  relief  by  payment  of 
the  judgment  and  subrogation  to  the  rights  of  the  creditor.* 
In  Indiana,  such  merger  takes  place  unless  the  relation  of 
the  principal  and  surety  is  expressly  established  by  the 
judgment,  and  in  case  of  such  merger  the  surety  cannot 

*  Smith  V.  Caldwell,  15  Rich.  365  (1868). 
•Kennedy  v.  Foster.  14  Bush  479  (1879). 
•Qatch  V,  Simkins,  25  Ohio  St.  89  (1874). 
*Stoops  V.  Wittier,  1  Mo.  App.  420  (1876). 

*  Durham  v.  Giles,  52  Me.  206  (1863).  And  if  the  payee,  in  recovering 
mdgment  against  the  principal,  has  laid  his  damages  so  low  as  not  to  cover 
his  debt,  it  will  merge  the  debt  and  discharge  the  sureties,  Couch  v.  Waring, 
9  Conn.  261  (1832). 

•Marshall  v.  Aiken,  25  Vt.  327  (1853). 

'Herrick  v.  Orange  Co.  Bank,  27  Vt.  584  (1855). 

•Findlay  v.  Bank  of  the  United  States,  2  McLean  441  (1889). 
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be  subrogated  on  subsequently  paying  the  judgment.^  In 
Texas  the  relation  of  principal  and  surety  is  preserved  after 
judgment  by  statute^  and  subsequent  laches  on  the  creditor's 
part  will  discharge  the  surety.* 

In  equity  the  character  of  principal  and  surety  does  not 
cease  when  judgment  is  rendered  against  them;^  but  the 
surety  may  afterward  assert  his  rights  as  against  the  princi- 
pal.* And  he  may  be  discharged,  after  a  judgment  against 
the  principal  and  surety  as  joint  makers,  by  subsequent 
contract  made  by  the  creditor  with  the  principal,  such  de- 
fense being  available  in  an  action  at  law  brought  against 
the  surety.* 

>  Shields  v.  Moore,  84  Ind.  440  (1882) ;  1861  R.  S.  1214.  And  see  as  to  the 
proper  manner  of  pleading  such  defense,  McCormick  v.  Webster,  89  Ind. 
105  (1883). 

•Parker  v.  Nation,  33  Tex.  210  (1870) ;  Paach.  Dig.  4789. 

•Hubbell  V,  Carpenter,  5  Barb.  520  (1849). 

*Storms  v.  Thorn,  3  Barb.  314  (1848). 

•La  Forge  v.  Herter,  11  Barb.  159  (1850). 
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I.   DILIGENCE   AGAINST   PRINCIPAL. 

926.  Indulgence  to  Principal. 

928.  Negligence  in  Proceeding  against  Principal. 

930.  as  to  Collateral. 

931.  Diligence  in  Prosecuting  Principal. 

932.  New  York  Rule. 

933.  Pennsylvania  Rule. 

934.  Other  States— Equity. 

935.  Statutes  Requiring. 

936.  Construction. 

937.  Indiana  Statute. 

938.  Other  States. 

939.  Estate  of  Deceased  Principal. 

§  926.  Indulgence  toward  Principal. — Mere  delay  in  bring- 
ing  suit  against  the  principal  debtor  is  not  at  common  law  a 
discharge  of  the  surety  on  a  bill  or  note,*  or  on  a  bond.* 
Nor  will  indulgence  to  the  principal  amount  to  a  discharge 
of  the  surety  in  equity.*  So,  delay  in  bringing  suit  against 
the  maker  of  a  note  will  not  discharge  an  indorser.*  Nor 
will  an  accommodation  indorser  be  discharged  by  failure  on 
the  holder's  part  to  sue  the  maker  in  the  most  effective  man- 

^Bylee  250;  Chitty  462;  2  Daniel  337;  1  Parsons  236;  Orme  v.  Young, 
Holt  84 ;  Eyre  v.  Everest,  2  Russ.  381 ;  Trent  Navigation  v.  Harley,  10  East 
84;  Wright  v.  Simpson,  6  Ves.  714;  Neal  v.  Freeman,  85  N.  C.  441  (1881) ; 
Hunt  V.  Bridgman,  2  Pick.  580  (1824) ;  Freeman's  Bank  v.  Rollins,  13  Me. 
202  (1836);  Hunt  v.  Postlewait,  28  Iowa  427  (1870);  Jordan  v.  Trumbs,  6 
Gill  &  J.  103  (1834) ;  Moore  v.  Broussard,  8  Mart.  (n.  s.)  277  (1839) ;  Good- 
wyn  V.  Hightower,  30  Ga.  249  (1861) ;  United  States  v,  Simpson,  3  Penr.  <& 
W.  487  (1832) ;  Cope  v.  Smith,  8  Serg.  &  R.  110  (1822) ;  Humphreys  v.  Crane, 
5  Cal.  173  (1855);  Ferguson  v.  Turner.  7  Mo.  497  (1842);  Miller  v.  Arnold, 
65  Ind.  488  (1879) ;  Haldeman  «.  Woodward,  22  Kans.  734  (1879). 

*Naylor  v.  Moody,  3  Blackf.  92  (1882) ;  Sneed  «.  White,  8  J.  J.  Marsh.  625- 
(1830) ;  Thursby  v.  Gray,  4  Yeates  518  (1808). 

•Schroeppell  v.  Shaw,  3  N.  Y.  446  (1850). 

*PowelI  V.  Waters,  17  Johns.  176  (1819). 
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ner.^  In  like  manner^  an  accommodation  maker  will  not  be 
discharged  by  indulgence  given  to  the  indorser  who  was 
accommodated.*  And  especially,  if  the  induljgence  is  with 
the  knowledge  and  consent  of  the  surety,  he  will  not  be 
relieved  by  it*  Even  after  the  surety  has  informed  the 
creditor  that  he  will  no  longer  be  liable  as  such,  he  will  not 
be  discharged  by  mere  delay  on  the  creditor's  part  in  suing 
the  principal.*  The  creditor  is  not  obliged  to  use  any  active 
diligence  against  the  principal,  although  he  is  not  at  liberty 
to  bind  himself  to  any  absolute  forbearance.*  Unless,  there- 
fore, the  indulgence  given  on  his  part  debars  him  from  the 
right  to  prosecute  the  principal,  it  will  not  release  the  surety. 

§  927.  And  it  is  the  same  thing,  whether  the  creditor 
remains  merely  passive,  or  agrees  for  forbearance  without  a 
binding  promise  or  valid  consideration  therefor.''  Thus,  an 
agreement  for  forbearance  after  maturity  upon  payment  by 
the  principal  of  certain  usurious  interest  originally  agreed 
upon  with  the  holder,  will  not  be  sufficient  to  release  the 
surety.*  So,  indulgence  to  the  maker  on  his  confessing 
judgment,  without  a  definite  extension  of  time,  will  not  dis- 
charge the  surety .•  And  this  is  true,  although  the  holder 
delays  suit  against  the  principal  until  he  is  discharged  by 
the  Statute  of  Limitations.^^  In  Kentucky,  however,  the 
lapse  of  seven  years  without  bringing  suit  will  discharge  the 
surety  by  force  of  the  statute,  although  the  delay  was  at  his 
own  request  and  for  his  own  accommodation.** 

Even  where  the  delay  in  suing  the  principal  is  followed 

*  Lenox  v.  Prout,  8  Wheat.  520  (1818). 

•Bank  of  Montgomery  v.  Walker,  9  Serg.  &  R.  229;  S.  0.,  12  lb.  882  (1828). 

•Hunter  v.  Jett,  4  Rand.  104  (1826). 

*Hogaboom  v.  Herrick,  4  Vt.  181  (1882). 

*Chitty  466;  Walwyn  v,  St.  Quentin,  1  Bob.  &  F.  652;  S.  0.,  2  Esp.  514; 
Wright  V.  Simpson,  6  Yes.  784. 

•Hunter  v.  Jett,  4  Rand.  104  (1826). 

^Nichols  V.  McDowell,  14  B.  Mon.  6  (1858). 

•Hunt  V.  Postlewait,  28  Iowa  427  (1870). 

•Bowes  V.  Tierman,  8  Denio  378  (1846). 

WReid  V,  Flippen,  47  Ga.  273  (1872). 

u  Coleman  v.  Walker,  6  Mete  65  (Ey.  1860). 
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by  his  insolvency,  it  will  not  result  in  the  surety^s  dis- 
<5harge/  The  creditor  is  not  responsible  for  the  loss  occa- 
sioned by  delay  in  prosecuting  a  collateral  note  until  the 
insolvency  of  the  maker,  unless  such  loss  was  directly  occa- 
sioned by  the  holder's  negligence  in  regard  to  such  collateral.* 
On  the  other  hand,  if  there  is  an  express  agreement  on 
the  holder's  part  to  sue  the  principal  immediately  on  default 
of  payment,  his  failure  to  do  so  will  discharge  the  surety.* 
So,  if  he  agrees  with  the  surety  to  bring  suit  against  the 
principal  within  a  certain  specified  time,  his  failure  to  per- 
form the  agreement  may  be  set  up  by  the  surety  as  an 
equitable  defense;*  although  the  contrary  has  been  held  in 
Minnesota.*  Even  where  the  delay  is  in  accordance  with  a 
bank  usage,  which  allowed  accommodation  paper  to  remain 
overdue  on  payment  of  the  interest  in  advance  from  time  to 
time,  a  delay  under  such  usage  in  prosecuting  the  principal 
until  he  became  insolvent  will  not  discharge  the  surety,  who 
was  a  director  of  the  bank  and  acquainted  with  the  usage.^ 

§  928.  Negligence  in  Proceeding  against  Principal. — A 
surety  will  not  be  discharged  by  the  holder's  failure  to  sue 
the  maker  and  attach  property,  which  had  been  assigned  to 
the  payee  for  security  of  the  note,  but  afterward  withheld 
by  the  maker .^  But  it  has  been  held  that  a  surety,  will  be 
discharged  by  negligence  of  the  holder  in  entering  up  judg- 
ment against  principal  and  surety  in  an  erroneous  form, 
where  the  principal  became  insolvent  before  the  proceedings 
had  been  amended.®  A  surety  will  not  be  discharged,  how- 
ever, by  reason  of  the  erroneous  disallowance  of  the  claim 
when  presented  against  the  estate  of  the  deceased  principal, 

*  Davis  V.  Graham,  29  Iowa  614  (1870) ;  Wright  v.  Watt,  62  Miss.  634  (1876). 

•Lamberton,  v,  Windom,  18  Minn.  506  (1872). 

•Bank  of  Ireland  v.  Beresford,  6  Dowl.  233. 

*Chitty  251 ;  Lawrence  v,  Walmsley,  31  L.  J.  0.  P.  148;  Watson  i^.  A1coi«k. 
22  L.  J.  Ch.  858;  S.  C,  4  DeG.  M.  &  G.  242. 

•Huey  V,  Pinney,  6  Minn.  310  (1861). 

•Strafford  Bank  v.  Crosby,  8  Me.  191  (1832). 

'Crane  r.  Stickles,  16  Vt.  251  (1843). 

•Collier  v.  Leonard,  69  Oa.  497  (1877). 
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although  the  holder  did  not  appeal  from  such  judgment^ 
So,  he  will  not  be  discharged  because  a  suit  brought  by  the 
payee  against  the  maker  is  dismissed;^  or  because  the  fore- 
closure of  a  collateral  mortgage  is  dismissed  for  irregularity 
without  prejudice  to  the  surety.^  Discontinuance  of  a  suit 
against  the  maker  of  a  note,  coupled  with  an  extension  of 
time  to  him,  will  discharge  the  surety,  although  mere  want 
of  diligence  would  not.*  But  a  surety  will  not  be  discharged 
by  mere  discontinuance  even  of  an  attachment  against  the 
principal  ;*  although  the  discontinuance  was  voluntary  (and 
with  the  knowledge  of  the  surety)  and  the  maker  afterward 
became  insolvent.*  So,  dismissing  a  suit  on  a  warrant  of  attor- 
ney without  prejudice  to  the  surety  will  not  discharge  him/ 

• 

§  929.  After  a  creditor  has  obtained  judgment  against  the 
principal,  he  is  not  bound  to  any  active  diligence  in  order 
to  entitle  him  to  hold  the  surety.*  A  voluntary  delay  on 
his  part  in  issuing  execution  against  the  principal,  will  not 
discharge  the  surety,  since  he  could  at  any  time  pay  oflF  the 
judgment  and  proceed  to  secure  himself.*^  So,  staying  an 
execution  before  levy  made  does  not  amount  to  an  extension 
which  will  discharge  the  surety  ;^^  nor  mere  delay  in  making 
such  levy.^^  So,  too,  a  direction  on  the  holder's  part  to  the 
sheriff  to  stay  proceedings  on  the  execution,"  or  mere  indul- 
gence (not  binding  the  holder  to  any  definite  extension)," 
will  not  discharge  the  surety.     And  the  surety  will  not  be 

^Townsend  v.  Riddle,  2  N.  H.  448  (1822). 

•Hibler  v,  Shipp,  78  Ky.  64  (1879). 

•CJounty  of  Dubuque  v.  Koch,  17  Iowa  229  (1864). 

^Manning  v.  Shotwell,  2  South.  684  (1819). 

•Bank  of  Montpelier  v.  Dixon,  4  Vt.  587  (1882). 

•Baker  v.  Marshall,  16  Vt.  522  (1844). 

^Woolfolk  V,  Plant,  46  Ga.  422  (1872). 

•Buckalew  v.  Smith,  44  Ala.  638  (1870). 

•Hogshead  v. Williams,  55  Ind.  145  (1876) ;  Abercrombie  «.  Knox,  8  Ala. 728 
(1842) ;  Creath  v,  Sims,  5  How.  192  (1847) ;  Newell  v.  Hamer,  4  How.  684 
(Miss.  1840). 

'•Morrison  v.  Harbman,  14  Penna.  St.  55  (1850):  Summerhill  v.  Tapp,  52 
Ala.  227  (1875). 

"Smith  t;.  Irwin,  19  Alb.  L.  J.  516  (1879). 

"Sawyer  v.  Bradford,  6  Ala.  572  (1844). 

"M'Kenny  v.  Waller,  1  Leigh  434  (1829). 
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discharged  by  an  agreement  on  the  principal's  part  to  suffer 
judgment  to  be  rendered  against  him  with  a  stay  of  execu- 
tion;^ or  even,  it  has  been  held,  by  a  stay  of  execution  for 
six  months  on  taking  judgment.'  So,  the  surety  will  not  be 
discharged  by  a  stay  of  execution,  in  order  to  enable  the 
principal  to  sell  the  property  levied  on,  under  an  agreement 
with  the  holder  to  apply  the  proceeds  to  the  payment  of  the 
execution.*  And  a  surety  cannot  have  relief  in  equity  even 
for  suspension  of  execution  by  the  creditor,  continued  for  a 
long  time  without  any  binding  agreement  therefor  or  defi- 
nite extension,  although  the  principal  and  several  co-sureties 
had  in  the  meantime  become  insolvent.^ 

In  some  States,  however,  the  surety  is  discharged  by  want 
of  due  diligence  in  such  cases,  e.  g.  in  issuing  a  capias  and 
taking  proceedings  against  the  principal's  bail,*  or,  in  Indi- 
ana, in  delaying  execution  for  forty-five  days  upon  a  judg- 
ment in  foreclosure  of  a  collateral  mortgage."  So,  in  an 
early  case  in  Connecticut,  an  indorser  was  held  to  be  dis- 
charged by  an  error  of  the  clerk  of  the  court  in  failing  to 
secure  timely  return  of  an  execution,  whereby  the  benefit 
of  it  was  lost.''  So,  in  Kentucky,  a  stay  of  execution  after 
levy  made,  resulting  in  a  loss  of  lien  upon  the  principal's 
property,  has  been  held  to  discharge  the  surety.® 

§  930.  Negligence  as  to  Collateral. — If  a  creditor  does 
any  act  injurious  to  the  surety,  or  omits  to  do  any  act  which 
is  enjoined  upon  him  by  ordinary  rules  of  equity,  the  surety 
who  is  injured  by  such  action  or  omission  on  the  creditor's  part 
will  be  discharged  by  it.*    And  it  has  been  said  that  any 

»Oarraway  v.  Oden,  66  Miss.  223  (1878). 

•Barker  v,  M'Clure,  2  Blackf.  14  (1826). 

» Ward  V.  Vass,  7  Leigh  185  (1836). 

'Alcock  V.  Hill,  4  Leigh  622  (1833). 

^Smallwood  v.  Woods,  1  Bibb  542  (1809). 

•  Willson  V.  Binford,  54  Ind.  569  (1876). 

^  Horton  v,  Frink,  5  Day  530  (1813) ;  Somersworth  Say.  Bank  v.  Worcester, 
76  Me.  327  (1884). 

•Sneed  v.  White,  3  J.  J.  Marsh.  525  (1830). 

'Lang  V.  Brevard,  3  Strob.  En.  59  (1849). 

voi*.  11.  ^ 


610  PEINCIPAL   AND   SURETY. 

dealings  will  discharge  the  surety,  which  amount  to  a  de- 
parture from  the  contract  or  tend  to  vary  it.*  And  any 
active  interference  on  the  holder *8  part,  by  which  the  surety 
is  injured,  will  discharge  him.*  So,  any  laches  on  his  part, 
in  dealing  with  collaterals,  will  discharge  the  surety  to  the 
extent  of  the  loss  occasioned.'  But  mere  delay  on  the 
holder's  part  in  pursuing  his  remedies  upon  a  lieu  or  col- 
lateral will  not  discharge  the  surety;*  although  he  was 
urged  by  the  surety  to  take  the  benefit  of  such  collateral, 
and  neglected  to  do  so  until  the  principal  had  become 
insolvent.*  And  where,  in  enforcing  a  collateral  mortgage, 
the  sale  of  the  premises  has  failed  by  reason  of  the  purchaser 
.becoming  insolvent  and  being  unable  to  take  the  deed,  the 
holder  may  resell  the  premises  and  look  to  the  surety  for  the 
deficiency  on  the  notes  secured  by  the  mortgage."  But  if 
the  holder  takes  a  chattel  mortgage  as  collateral  and  neglects 
to  file  it,  the  surety  will  be  discharged  ;^  especially  if  such 
negligence  has  occasioned  the  loss  of  the  security.* 

§  931.  Diligence  in  Prosecnting  Principal. — Even  where 
the  surety  calls  on  the  creditor  to  sue  the  principal,  the 
creditor  is  not,  at  common  law,  bound  by  such  request,  and 
his  disregard  of  it  will  not  discharge  the  surety.*  This  is 
true  also,  where  the  request  is  made  by  a  joint-maker  who 
has  added  the  word  "surety"  to  his  signature.*^  And  a 
creditor  cannot  be  compelled  to  exhaust  his  remedy  against 

»Mayhew  v,  Boyd,  5  Md.  102  (1853). 

«Sneed  v.  White,  3  J.  J.  Marsh.  625  (1830). 

'Nelson  v.  Munch,  28  Minn.  314  (1881). 

♦Farmers'  Bank  v.  Raynolds,  18  Ohio  84  (1844) ;  Clopton  v.  Spratt,  62 
Miss.  251  (1876). 

^Miller  v.  Knight,  7  Baxt.  127  (1874). 

*Fall  River  Sav.  Bank  v.  Sullivan,  131  Mass.  637  (1881). 

^Atlanta  Nat.  Bank  v,  Douglass,  51  Ga.  205  (1874).  But  see,  contra,  Lang 
0.  Brevard,  3  Strob.  Eq.  69  (1849). 

"Burr  V,  Boyer,  2  Neb.  265. 

•Pintard  v.  Davi.M,  1  Zab.  632  (1846).  affirming  Spencer  205;  Eaton  v. 
Waite,  66  Me.  221  (1877) ;  Halstead  v.  Brown,  17  Ind.  202  (1861) ;  Hartman 
«.  Burlingame.  9  Cal.  657  (1858).  So,  in  Virginia,  prior  to  act  of  1794, 
Croughton  v.  Duval,  3  Call  70  (1801). 

^Inkster  v.  First  Nat.  Bank,  30  Mich.  (1874). 
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the  principal  before  resorting  to  the  surety,  except  under 
peculiar  circumstances,  which  would  justify  the  interference 
of  a  court  of  equity.*  A  mere  notice  on  the  surety's  part, 
requiring  the  creditor  to  proceed  on  account  of  the  doubtful 
circumstances  of  the  principal,  will  not  be  binding  upon 
him  at  law,  and  the  surety's  remedy  lies  only  in  a  court  of 
equity.*  So,  mere  delay  on  the  holder's  part  in  prosecuting 
the  maker  after  such  request  from  the  surety,  will  not  relieve 
the  surety.*  And  there  is  no  sound  reason  for  permitting 
the  surety  to  discharge  himself  from  liability  by  such  request, 
it  being  always  in  his  power  to  take  up  the  note  and  proceed 
against  the  principal  himself.^ 

The  contrary  rule,  which  obtains  in  New  York,  has  been 
disapproved  in  other  States.*  And  it  has  been  held  that  it 
is  no  defense  for  the  surety  to  set  up  that,  before  the  note 
was  due,  he  urged  the  holder  to  take  proceedings  against 
the  principal,  as  he  was  squandering  his  property .•  So,  if 
the  holder,  on  being  requested  by  the  surety,  sues  the  prin- 
cipal and  afterward  discontinues  his  suit  on  receiving  part 
payment,  the  surety  will  not  be  discharged.''  So,  too,  if  the 
holder,  in  answer  to  such  request  by  the  surety,  replies  that 
he  has  received  payment  in  part  and  will  not  call  for  the 
rest."  So,  the  surety  will  not  be  discharged  by  such  request 
to  proceed  against  the  maker,  although  the  maker  is  on  the 
eve  of  bankruptcy  and  his  property  has  been  attached, 
unless  the  holder  has  agreed  with  the  surety  to  proceed  and 
the  surety  has  been  injured  by  his  failure  to  do  so.*  But 
the  holder  is  not  bound,  even  at  the  request  of  the  surety, 
to  include  a  note  in  proceedings  already  begun  by  him 
against  the  principal  on  certain  other  notes,  although  there 

^Abercrombie  v,  Knox,  3  Ala.  728  (1842). 

•Dennis  v.  Rider,  2  McLean  451  (1841). 

•Davis  V.  Huggins,  8  N.  H.  231  (1825). 

*See  remarks  of  Treat,  C.  J.,  Taylor  v.  Beck,  18  ni.  876  (1851). 

•Harris  v.  Newell,  42  Wis.  689  (1877). 

•Frois  V.  Mayfield,  33  Tex.  801  (1871). 

^Manning  v.  Shotwell,  2  South.  584  (1819). 

•Mahwein  v.  Pearson.  8  N.  H.  539  (1837). 

•Hickok  v.  Farmers',  &c.,  Bank,  35  Vt.  476  (1863). 
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were  subsequent  attachments  upon  the  principars  property, 
which  wpuld  otherwise  take  precedence  of  the  surety's  note, 
and  although  the  surety  offered  indemnity  to  the  holder.^ 
And,  in  general,  the  fact  that  the  principal  debtor  is  solvent 
at  the  time  the  request  is  made  and  becomes  insolvent  after- 
ward, will  not  affect  the  question.* 

§  932.  New  York  Rule. — In  New  York  and  in  some  other 
States  the  rule  on  this  subject  is  different,  as  we  have  already 
said,  and  in  New  York  a  surety  is  discharged  by  the  credit- 
or's refusal  to  sue  the  principal  when  requested  so  to  do,  such 
refusal  being  held  to  be  equivalent  to  an  agreement  not  to 
sue.'  But  a  mere  request  on  the  surety's  part  "  to  push  the 
maker,"  although  frequently  made  and  disregarded,  will  not 
discharge  the  surety.*  And  where  a  formal  request  to  sue 
the  principal  is  made  by  the  surety,  he  will  not  be  discharged 
by  disregard  of  it,  without  proving  that  he  has  suffered  loss 
on  that  account.*  If  the  request  has  been  disregarded,  and 
he  has  suffered  loss,  as  by  the  principal  subsequently  becom- 
ing insolvent,  he  will  be  discharged.*  But  if  the  principal 
is  insolvent  at  the  time  the  request  is  made,  the  surety  will 
not  be  discharged.^  The  request  to  proceed  against  the 
principal  must  be  full  and  explicit,  and  must  require  pro- 
ceedings without  delay .^  It  must  state  that  he  is  required 
to  take  proceedings  in  the  courts  for  the  collection  of  the 
note.*     But  a  request  to  proceed  against  the  principal  by  dis- 

^Adama  Bank  v.  Anthony,  18  Pick.  238  (1886). 

'Pickett  V.  Land,  2  Bailey  608  (1832) ;  Findley  v.  Hill,  8  Oregon  847  (1880). 

'Manchester  Iron  Co.  v.  Sweeting,  10  Wend.  162  (1833).  But  see,  contra. 
King  v.  Baldwin,  2  Johns.  Ch.  554  (1817),  reversed,  17  Johns.  884  (1819). 

*Singer  v.  Troutman,  49  Barb.  182  (1867). 

*Huflfman  v.  Hulbert,  13  Wend.  377  (1835). 

•Pain  V.  Packard,  13  Johns.  174  (1816) ;  King  v.  Baldwin,  17  Johns.  884 
(1819) ;  Kemsen  v.  Beekman,  25  N.  Y.  552  (1862) ;  Colgrove  v.  Tallman,  67 
lb,  95  (1876). 

^Merritt  v.  Lincoln,  21  Barb.  249  (1855);  Herrick  v.  Borst,  4  Hill  650 
(1843),  the  question  of  insolvency  being  left  to  the  jury;  Field  v.  Cutler,  4 
Lans.  195  (1870) ;  Marsh  v.  Dunkel,  25  Hun  167  (1881). 

•Valentine  v.  Farrington,  2  Edw.  Ch.  53  (1833). 

•Denick  v,  Hubbard,  27  Hun  347  (1882).  And  see  as  to  what  constitutes 
sufficient  notice,  Mutual  Life  Ins.  Co.  v.  Davies,  12  Jones  &  S.  172  (1878) ; 
Warner  v,  Beardsley,  8  Wend.  194  (1831),  affirmed  in  Beardsley  v,  Warner^ 
2b.  613  (1831). 
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tress  will  not  discharge  the  surety,  if  it  is  disregarded.^  The 
request  to  sue  may  be  made  verbally,  but  it  must  be  clearly 
proved  by  the  surety  to  entitle  him  to  a  discharge.^ 

§  933.  Pennsylvania  Rnle. — ^The  rule  adopted  in  New 
York  has  been  also  generally  recognized  with  some  modifi- 
cation in  Pennsylvania.  But  it  is  held  there  also,  that  at 
common  law  mere  delay  in  suing  the  principal  after  a  sim- 
ple request  to  sue  will  not  discharge  the  surety.'  The  request 
must  be  accompanied  by  a  declaration  on  the  surety's  part, 
that  unless  suit  is  brought,  he  will  be  discharged,  in  order 
to  effect  that  result.*  Thus,  a  notice  saying,  "I  will  no  longer 
be  bail.  Please  take  another  bond  from  A.  B.,"  is  not  such 
a  notice  as  will  discharge  a  surety,  since  the  notice  must 
require  suit,  as  well  as  declare  that  the  surety  will  claim  his 
discharge,  if  it  is  not  brought.'^  On  the  other  hand,  it  has 
been  held  sufficient  notice,  if  the  surety  tells  the  payee  "  to 
collect  the  note  as  he  would  not  stand  bail  any  longer."* 

A  notice  by  the  surety  to  the  creditor  to  collect  a  note, 
given  before  it  is  due,  will  not  serve  to  discharge  him.^  But 
the  notice  may  be  given  by  an  agent  or  to  one.*  A  married 
woman,  however,  is  entitled  to  personal  notice  of  such  de- 
mand, and  notice  to  her  husband  will  not  bind  her.*  The 
surety  is  not  obliged  on  making  such  request  to  tender  to 
the  creditor  the  expenses  of  suit,  unless  the  creditor  puts  his 
refusal  on  that  ground.^®  A  delay  of  four  months  on  the 
holder's  part  after  such  request  to  sue,  it  has  been  held,  is 

>  Ruggles  V.  Holden,  3  Wend.  216  (1829). 

*Cope  V.  Smith,  8  Serg.  <fc  R.  110  (1822). 

•Dehuff  V.  Turbett,  3  Yeates  157  (1801). 

^Gardner  v.  Ferree,  15  Serg.  &  R.  28  (1826) ;  Erie  Bank  v.  Gibson,  1  Watts 
143  (1832) ;  Wallesklare  v.  Searles,  45  Penna.  St.  45  (1863) ;  Skinner  v.  Jones, 
47  Penna.  St.  268  (1864). 

•Greenawalt  v.  Kreider,  3  Pa.  St.  264  (1846). 

•Strickler  v.  Burkholder.  47  Penna.  St.  476  (1864).  But  in  this  case  the 
surety  was  not  discharged  because  the  principal  was  insolvent  at  the  time 
the  notice  was  given. 

^Hellen  v.  Crawford,  44  Penna.  St.  105  (1862). 

•Wetzel  V.  Sponsler,  18  Penna.  St.  460  (1852). 

•Skinner  v.  Jones,  47  Penna.  St.  268  (1864). 

*•  Wetzel  V.  Sponsler,  supra. 
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not  a  reasonable  time.*  But  it  is  the  duty  of  the  creditor 
upon  such  request  to  avail  himself  of  every  reasonable  means 
of  prosecuting  the  debtor.* 

An  indorser  cannot,  however,  defend  against  his  indorsee 
on  the  ground  that  he  gave  him  a  written  notice  after  the 
protest  of  the  note  to  sue  the  maker  at  once.* 

§  934.  Other  States — ^Equity. — Tlie  Pennsylvania  rule  has 
been  followed  in  some  other  States.  Thus,  in  Alabama  the 
surety  will  be  discharged,  if  he  gives  such  notice  and  is 
afterward  damaged  by  the  principal's  becoming  insolvent* 
And  if  the  note  is  held  by  a  pledgee,  the  request  to  sue  must 
be  made  to  him.*  So,  a  surety  is  discharged  in  Colorado  by 
the  holder's  disregard  of  his  request  to  proceed  against  a 
principal  then  solvent;^  and  in  Kansas  by  a  written  request 
to  the  holder  to  commence  suit  against  the  principal  or  allow 
the  surety  to  do  so  in  his  name.^  And  a  postal  card  may  be 
sujQScient  evidence  of  such  demand  and  notice.^ 

In  some  States  it  has  been  held  that  a  surety  may  protect 
himself  against  delay  on  the  creditor's  part  by  applying  to  a 
court  of  equity  to  compel  him  to  proceed  against  the  princi- 
pal ;*  and  that  a  court  of  equity  may,  upon  such  application, 
compel  the  principal  to  discharge  the  debt,  although  the 
surety  has  not  paid  the  debt  himself  nor  been  sued  for  it.^® 
So,  it  has  been  held  that  a  court  of  equity  may  compel  a 
creditor  to  first  exhaust  a  collateral  security,  even  though 
it  is  in  another  State.^'    But  in  California  where  a  decree 

*  Wetzel  V.  Sponsler,  18  Penna.  St.  460  (1852).  ' 

Ubid. 

•Beebe  v.  West  Branch  Bank,  7  Watts  &  S.  375  (1844). 

*Goodnian  v.  Griffin,  3  Stew.  160  (Ala.  1830). 

•Pickens  v.  Yarborough,  26  Ala.  417  (1855). 

•Martin  v.  Skehan,  2  Col.  614  (1875). 

^Turner  v.  Hale,  8  Kans.  38  (1871). 

•Vancil  v.  Hagler,  27  Kans.  407  (1882). 

*Hartman  i;.  Burlingame,  9  Gal.  557  (1858) ;  Harris  v.  Newell,  42  Wis.  689 
(1877). 

i^Norton  v.  Reid,  11  So.  Car.  593  (1867) ;  Taylor  v.  Heriot,  4  Desaua.  227 
(1812). 

"  Hayes  v.  Ward,  4  Johns.  Ch.  123  (1819). 
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requires  the  creditor  to  proceed,  and  he  fails  to  do  so,  it  will 
not  discharge  the  surety,  if  he  has  been  ordered  by  the 
decree  to  tender  the  costs  of  such  proceedings  to  the  creditor, 
and  has  tendered  an  insufficient  amount.^ 

§  935.  Statutes  Requiring  Diligence. — In  several  States  it 
is  provided  by  statute  that  tlie  surety  may  require  the  holder 
after  maturity  of  the  debt  by  notice  in  writing  "  forthwith 
to  commence  suit"  against  the  principal.'  In  Georgia  he 
may  give  such  notice  in  writing,  and  the  creditor  must  there- 
upon sue  within  three  months  or  discharge  the  surety.^  In 
Kentucky  he  must  proceed  at  the  next  term  after  such  notice, 
and  issue  execution  within  ten  days  afler  recovering  judg- 
ment.^ In  some  States  the  statute  provides  that  when  the 
surety  apprehends  the  insolvency  or  removal  of  the  princi- 
pal, he  "  may  in  writing  require  the  creditor  forthwith  to 
sue  "  on  the  contract.*  So,  in  Iowa,  a  notice  requiring  the 
creditor  to  sue  or  to  permit  xthe  surety  to  bring  suit  at  his 
own  cost  in  the  name  of  the  creditor.®  In  Ohio  the  statute 
provides  that  such  notice  may  be  given  by  the  surety's  per- 
sonal representatives.^  Some  of  these  statutes  provide  that 
the  holder  must,  on  receiving  such  notice,  bring  suit  against 
the  principal  within  thirty  days,  "and  proceed  with  due 
diligence,  in  the  ordinary  course  of  law,  to  judgment  and 
execution,"  and  that  the  surety  shall  be  discharged  in  de- 
fault of  his  so  doing.®    The  Iowa  statute  provides  that  the 

*Dane  v.  Corduan,  24  Cal.  157  (1864). 

^Arkansas  (1884  Dig;.  Stats.  {  6398) ;  Indiana  (1881  R.  S.  {  1210) ;  Mi$9i8- 
nppi  (1880  R.  C.  {  997) ;  Miasoun  (1879  R.  8.  {  3896) ;  North  Carolina  (1883 
Code  ;  2097);  Tennessee  (1884  Code  i  2725);  Texas  (1879  R.  8.  Art.  3660), 
applying  also  to  indorsers,  guarantors  and  arawers  (lb.  Art.  3668). 

^Georgia  (1882  Code  i  2166). 

^Kentucky  (G.  8.  797). 

^lUinois  (1885  8tarr  &  Curt.  An.  Stots.  2372);  Ohio  (1880  R.  8.  {  5833); 
Virffinia  (1873  Code  993);  but  if  on  a  bond  with  collateral  condition,  he 
should  specify  the  breach  to  be  sued  on.  8o,  in  West  Virginia  (1884  Amd. 
Code  c.  101  H). 

•Iowa  (1880  R.  C.  {  2108). 

'OAu>(1880R.  8.  J5834). 

•Arkansas  (1884  Dig.  Stats.  ?  6399) ;  Mississippi  (1880  R.  C.  {  997) ;  MU- 
souri  (1879  R.  S.  {  3897) ;  Tennessee  (1884  Code  {  2725).  Only  sureties  Who 
join  in  the  note  are  (Uscharged  in  North  Carolina  (1883  Code  {  2098) ;  and 
not  sureties  who  are  secured  by  collaterals. 
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surety  shall  be  discharged  if  the  creditor  neglects,  for  ten 
days,  to  sue  or  to  permit  the  creditor  to  sue,  as  requested,  or 
refuses  to  furnish  a  copy  of  the  contract,  and,  where  neces- 
sary, to  produce  the  original  for  purposes  of  evidence,^  In 
Texas,  the  creditor  must  sue  the  principal  at  the  next  term 
or  the  term  following.*  In  other  States,  the  creditor  must 
sue  within  a  reasonable  time  after  such  request,  and  proceed 
with  due  diligence  and  prosecute  the  suit  to  judgment  and 
execution.'  In  Indiana,  he  must  sue  in  a  reasonable  time, 
on  such  notice,  and  prosecute  his  suit  to  judgment  and  exe- 
cution.^ And  in  many  States,  such  action  must  be  brought, 
upon  such  request,  by  or  against  the  legal  representatives  of 
the  original  parties.' 

§  936.  Oonstruction  of  Statutes  Requiring  Diligence. — In 
considering  the  foregoing  statutes,  it  is  to  be  remembered 
that  regard  will  be  had,  in  general,  to  the  law  of  the  place 
of  payment  rather  than  to  that  of  the  place  where  the  suit 
is  brought.  And  a  discharge  of  the  surety,  under  the  law  of 
the  place  of  contract  and  of  payment,  will  discharge  him, 
without  regard  to  a  different  law  of  the  forum.* 

In  Arkansas,  prior  to  the  statute,  such  request  would  not 
avail  to  discharge  the  surety ."^  But,  under  the  present  stat- 
ute, the  surety  may  require  the  holder  to  proceed  within 
thirty  days,  as  we  have  seen,  and  his  failure  to  do  so  will 
discharge  the  surety,  and  the  surety  may  plead  such  dis- 
charge in  bar.'  But,  where  one  surety  gives  such  a  notice, 
it  will  not  effect  the  discharge  of  his  co-surety .•    And  the 

^lowa  (1880  R.  C.  {  2109). 

*  Texas  (1879  R.  S.  Art.  3661). 

^lUinois  (1885  Starr  <fc  Curt.  An.  Stats.  2372);  Ohio  (1880  R.  S.  {  5833); 
Virginia  (1873  CJode  993) ;   West  Virginia  (1884  Amd.  Code  c.  101  {  3). 

^Indiana  (1881  R.  S.  i  1211). 

^Arkansas  (1884  Dig.  Stats,  i  6415) ;  Illinois  (1885  Starr  <fc  Curt.  An.  Stats. 
2373);  Iowa  (1880  R.  C.  2  2111);  Mississippi  (1880  R.  C.  {  997);  Missoun 
(1879  R.  S.  i  3915) ;  Ohio  (1880  R.  S.  i  5833) ;  Tennessee  (1884  Code  {  2727). 

'Tenant  v.  Tenant,  8  Eastern  Rep.  398  (Pa.  1885).    See  Chapter  1,  supra. 

» Hubbard  v,  Davis,  1  Ark.  296  (1826). 

•State  Bank  v.  Watkins,  6  Ark.  123  (1845);  Wilson  v.  Tebbetts,  29  lb.  579 
(1874). 

•Wilson  V.  Tebbetts,  supra. 
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Arkansas  statute  does  not  include  an  indorser  under  the 
-description  of  a  "  person  bound  as  security,"  and  an  indorser 
will  not  be  discharged  by  such  notice.^ 

In  Georgia,  a  notice  to  sue  entitles  the  holder  to  three 
entire  months,  and  the  surety  or  indorser  takes  the  risk 
of  the  maker's  removal  from  the  State  during  that  time. 
Under  the  Georgia  statute,  a  pledgee  is  entitled  to  receive 
such  notice.*  And  the  question  for  the  jury  to  determine 
is  whether  the  surety  required  suit  to  be  brought  or  merely 
requested  it  as  a  favor.*  If  the  surety  requests  the  holder 
to  proceed  by  distress,  and  he  promises  to  do  so,  and  after- 
wards fails  to  do  it,  the  surety  will  be  discharged  thereby.* 

In  Illinois,  the  acceptor  of  a  bill  for  the  drawer's  accommo- 
dation is  not  entitled  to  his  discharge  as  a  surety  by  request- 
ing the  holder  to  bring  suit  against  the  drawer.' 

§  987.  Indiana  Statute. — In  Indiana,  a.  notice  to  sue  the 
principal  will  not  be  of  any  avail  unless  it  is  made  in 
writing.^  And  a  verbal  notice  will  not  avail  the  surety,  even 
if  the  holder  promises  to  bring  suit  accordingly  and  neglects 
to  do  so.^  And  no  such  right  to  a  discharge  existed  in  that 
•State  at  common  law.*  It  is  sufficient  compliance  with  the 
statute  if  the  notice  requires  the  holder  to  "  proceed  at  once 
to  collect  the  note.'"®  But  a  notice  by  one  surety  will  not 
dnure  to  the  benefit  of  another."  The  surety  may,  by  writ- 
ten notice,  require  the  holder  of  a  note  payable  in  bank  to 
bring  suit  within  a  reasonable  time,  and  three  years  is  not, 
an  such  case,  reasonable  time."  And  the  surety  may  require 

'Ross  V,  Jones.  22  Wall.  576  (1874). 

"Howard  v.  Brown,  8  Ga.  523  (1847). 

•McCrary  v.  King,  27  Ga.  26  (1859). 

^Bethune  v.  Dozier,  10  Ga.  235  (1851). 

*Bullard  v.  Ledbetter,  59  Ga.  109  (1877). 

•Diversy  v.  Moor,  22  111.  830  (1859). 

'Colerick  V.  McGleas,  9  Ind.  245  (1857). 

'Mendel  v.  Cairnes,  84  Ind.  141  (1882). 

•Halstead  v.  Brown,  17  Ind.  202  (1861). 
^Franklin  v.  Franklin,  71  Ind.  573  (1880). 
"Cochran  v.  Orr,  94  Ind.  433  (1883). 
"McCoy  ».  Lockwood.  71  Ind.  319  (1880). 
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the  creditor  to  proceed  under  the  statute,  although  the  prin- 
cipal debtor  is  then  dead  and  his  estate  in  process  of  settle- 
ment.^ But  he  will  not  be  discharged  by  such  notice  after 
the  death  of  the  principal,  unless  it  appears  that  there  is 
some  estate  left  on  which  an  administration  is  possible.* 

§  938.  Other  Statutes. — In  Kentucky,  the  creditor  is  enti- 
tled, under  the  act  of  1828,  before  mentioned,  to  sixty  days' 
notice  to  proceed  against  the  principal.^  And  such  notice 
must  be  in  writing.*  In  Mississippi,  the  principal  must  be 
sued  by  the  creditor  on  statutory  notice  or  the  surety  dis- 
charged, but  notice  by  one  surety  will  be  of  no  avail  ta 
discharge  a  co-surety.*  A  statutory  requirement  that  the 
notice  should  be  in  writing  may  be  waived  by  the  creditor, 
and  a  promise  to  sue  on  receiving  verbal  notice  from  a 
surety,  will  amount  to  such  waiver.®  In  Missouri,  a  surety 
may  show  that  he  gave  such  notice  to  the  holder  to  sue  on 
the  note,  more  than  thirty  days  before."  And  where  the 
holder  under  such  notice  sues  a  principal  in  another  county, 
where  he  then  resides,  and  the  action  is  dismissed  on  account 
of  the  writ  not  being  duly  returned,  it  is  the  duty  of  the 
holder  to  proceed  by  an  alias  writ,  and  his  failure  to  do  so- 
discharges  the  surety.®  In  Ohio,  the  notice  is  of  no  avail 
under  the  statute,  unless  it  is  given  in  writing."  And  it 
must  "require"  the  creditor  forthwith  to  commence  an 
action  ,^°  and  must  announce  that  he  will  "  stand  no  longer  " 
as  surety."  In  Tennessee,  the  notice  to  proceed  must  be 
made  and  proved,  in  accordance  with  the  statute,  to  be  of 

"Daily  v.  Robinson,  86  Ind.  382  (1882). 

•Franklin  v,  Franklin,  71  Ind.  573  (1880). 

•Nichols  u.  McDowell,  14  B.  Mon.  6  (1853). 

*Hibler  v.  Shipp,  78  Ky.  64  (1879). 

*Ranney  v.  Purvis,  38  Miss.  499  (1860). 

•Taylor  v,  Davis,  38  Miss.  493  (1860). 

^Coates  V.  Swindle,  m  Mo.  31  (1874). 

"Peters  v.  Linenschmidt,  68  Mo.  464  (1874). 

•Jenkins  v.  Cferkson,  7  Ohio  72  (1836).  So,  in  Missouri,  Petty  «.  Doug- 
lass. 76  Mo.  70  (1882);  and  in  Mississippi,  Bridges  v.  Winters,  42  Misd.  136 
(1868). 

"Baker  v.  Kellogg,  29  Ohio  St.  663  (1876). 

"Iliff  v.  Weymouth,  40  Ohio  St.  101  (1883). 
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any  avail.^  And  a  surety  who  is  entitled  to  a  discharge 
under  such  a  notice  may  there  have  a  perpetual  injunction 
against  proceedings  on  the  creditor's  part,  the  principal 
debtpr  being  a  non-resident,  but  having  property  in  the 
State  and  not  being  sued  within  two  years  after  notice 
given.*  In  Virginia,  the  creditor  must  sue  within  a  reason- 
able time  or  discharge  the  surety.*  In  West  Virginia,  if  the 
surety  gives  notice  according  to  the  statute,  the  creditor 
cannot  defeat  his  statutory  claim  to  a  discharge  by  proving 
that  he  has  suffered  no  damage/ 

§  939.  Estate  of  Deceased  Principal. — ^In  Illinois  the  cred- 
itor is  required  by  statute  to  present  his  claim  against  the 
estate  of  a  deceased  principal  within  two  years  after  his  death 
on  pain  of  discharging  the  surety.*  And  this  is  necessary, 
although  the  principal's  estate  is  insolvent.®  A  subsequent 
promise,  however,  upon  the  surety's  part  will  amount  to  a 
waiver  of  such  discharge.'^  And  if  the  surety  is  himself  sucnl 
within  two  years  after  the  principal's  death,  he  cannot  avail 
himself  of  the  creditor's  neglect  to  sue  the  principal  within 
that  time.® 

But  in  the  absence  of  express  statutory  requirement,  a 
creditor  is  not  obliged  to  prove  his  debt  against  the  princi- 
pal's estate,  and  his  failure  to  do  so  will  not  discharge  tlie 
surety ••  So,  a  surety  will  not  be  discharged  by  neglect  of 
the  payee  to  prosecute  the  estate  of  the  principal  or  of  i> 
co-surety.*^   And  a  statute,  prescribing  the  time  within  whicli 

» Simpson  v,  Stah,  6  Baxt.  440  (1873). 

•Hancock  v,  Bryant,  2  Yerg.  476  (1880). 

•Wright  V.  Stockton,  6  Leigh  153  (1834). 

*Gillilan  v.  Ludington.  6  W.  Va.  128  (1873). 

•House  V,  Trustees,  83  111.  368  (1876).  The  original  act  of  1869  was  modi- 
fied in  1874  to  limit  the  surety's  discharge  to  the  damages  actually  bu;*- 
tained  by  reason  of  the  failure  to  present  the  claim,  1885  Annot.  Stats.  [S. 
&  C]  2873;  Brockman  v,  Sieverling.  6  Bradw.  612  (1880). 

•Tipton  V.  Carrigan,  10  Bradw.  318  (1882). 

'Brockman  v.  Sieverlin]^,  supra;  but  not  if  the  promise  was  made  in  igno- 
ranee  of  the  ditcharge,  Tipton  v.  Carrigan,  supra. 

•Grindall  v,  Buby.  14  Braiiw.  439  (1883). 

•Sibley  v.  McAUaster,  8  N.  H.  389  (1836). 

"Camp  V.  Bostwick,  20  Ohio  St.  337  (1870). 
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•claims  should  be  presented  against  the  estate  of  a  decesBed 
debtor,  will  not  operate  as  a  discharge  of  the  surety,  if  the 
creditor  neglects  to  present  his  claim  to  the  principal's  estate 
within  the  prescribed  time.^  The  creditor  is  not,  in  gen- 
eral, obliged  to  resort  to  the  principal's  estate,  but  in  Penn- 
sylvania he  may  be  required  by  the  surety  to  do  so.*  In 
general,  however,  mere  failure  on  the  creditor's  part  to 
prosecute  the  estate  of  a  principal  who  has  died  insolvent, 
although  requested  by  the  surety  to  proceed  against  such 
estate,  does  not  amount  to  a  *^  positive  and  willful  act "  which 
will  discharge  the  surety.' 

*  Moore  v.  Gray,  26  Ohio  St.  525  (1875). 

•CJope  V,  Smith,  8  Serg.  &  R.  110  (1822). 

'Bank  of  Manchester  v.  Bartlett,  18  Yt.  '^W  (1841). 
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n.   DISCHABGE  BY  BELEASE,   AC. 

940.  Discharge  of  other  Parties. 

941.  by  Payment. 

942.  Satisfaction — Novation. 

943.  Taking  Collateral. 

944.  Part  Payment  by  Principal— Tender. 

945.  Insolvency  of  Principal — Other  Proceedings. 

946.  Belease. 

947.  of  Principal. 

948.  Ck)venant  not  to  Sue. 

949.  Belease  Reserving  Bights. 
960.  Bankruptcy. 

951.  Belease  of  Collateral. 

952.  Misuse  of  Collateral. 

953.  Waiver  of  Discharge. 

§  940.  Discharge  of  other  Parties. — In  general,  anything^ 
which  discharges  the  principal  debtor  will  also  discharge  the 
surety.^  So,  the  discharge  of  any  party  to  commercial  paper 
works  a  discharge  of  all  subsequent  parties,  who  could  have 
looked  to  him  for  their  indemnity.*  The  discharge  of  a 
surety  on  such  paper  does  not,  however,  effect  the  discharge 
of  a  guarantor.'  But  if  the  principal  and  surety  have  signed 
the  paper  in  such  form  as  to  be  jointly  liable  to  the  holder,. 
e.  g.  as  joint  makers,  a  release  of  the  surety  will  effect  a  dis- 
charge of  the  principal  co-maker.*  But,  in  general,  a  surety 
may  be  discharged  without  discharging  the  principal  debtor. 
In  like  manner  a  party  may  be  discharged  or  released  with- 
out affecting  the  liability  of  any  prior  party. 

§  941.  Discharge  by  Payment. — ^Where  a  bill  or  note  is 
paid  by  the  principal,  or  tender  of  payment  is  made  by  him, 
even  after  maturity,  the  surety  will  be  discharged,  although 
the  payment  or  tender  may  be  insufficient  to  effect  a  com- 
plete discharge  of  the  principal.*  So,  if  a  bill  or  note  is 
partly  paid  by  a  dividend  from  the  estate  of  an  insolvent 

"Byle8  246. 

*Byles  248;  Smith  v.  Knox,  3  Esp.  46;  Claridge  v.  Dalton,  4  M.  &  S.  282;. 
Hall  V.  Cole,  4  Ad.  A  El.  577. 

•Worcester.  Ac.,  Bank  v.  Hill,  113  Mass.  25  (1872). 

*Byles  257 ;  Chitty  472;  Nicholson  v.  Revill,  4  Ad.  &  El.  675 ;  S.  C,  6  Nev. 
k  M.  192. 

*Byles  251 ;  2  Edwards  {  724. 
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principal,  who  executed  the  bill  as  drawer,  it  will  operate  as 
a  satisfaction  pro  tanto  in  favor  of  the  estate  of  the  surety 
who  signed  as  an  accommodation  acceptor;  and  if  the  surety's 
•estate  is  insolvent,  the  holder  can  only  make  proof  against 
it  as  a  creditor  for  the  balance  due.^  If  a  note  is  paid  by  the 
principal  maker,  it  will  discharge  the  surety,  notwithstand- 
ing a  secret  agreement  between  such  maker  and  the  holder 
to  keep  it  alive  as  against  the  surety.*  And  if  an  execution 
against  the  principal  is  returned  "  satisfied  in  full,"  it  will 
be  presumptive  evidence  of  payment  and  discharge  by 
him.' 

So,  if  the  holder  falsely  represents  to  the  surety  that  the 
note  is  paid,  the  surety  having  no  knowledge  to  the  contrary 
for  several  years,  the  holder  will  not  be  allowed  afterward  to 
claim  that  the  note  is  not  paid  and  the  surety  not  discharged.^ 
And  a  false  representation  of  this  sort  made  by  the  cashier 
of  the  bank  that  held  the  note  will  discharge  the  surety ; 
although  it  would  not  do  so,  it  is  said,  if  he  were  himself  a 
director  of  the  bank.* 

The  principal  who  makes  a  payment  may  direct  how  it 
shall  be  appropriated,  and  such  appropriation  will  bind  the 
surety ••  But  if  a  payment  made  by  the  principal  is  afterward 
refunded  by  order  of  the  court,  as  a  fraudulent  preference 
or  otherwise,  it  will  not  effect  his  discharge  or  that  of  the 
surety.^  So,  a  surety  will  not  be  entitled  to  the  benefit  of  a 
payment  made  by  a  creditor  of  the  principal  under  a  special 
agreement  with  the  holder,  and  made  without  the  intention 
of  satisfying  the  note.'    So,  a  principal  may  act  as  the  agent 

iCook  V.  Lister,  32  L.  J.  C.  P.  121  (1863). 

•Eastman  v.  Plumer,  32  N.  H.  238  (1856). 

'Manufacturers'  Union  Co.  v.  Todd,  4  Mo.  App.  691  (1877). 

*Whitaker  v.  Kirby,  64  Ga.  277  (1875). 

•Merchants'  Bank  v.  Rudolf,  6  Neb.  627  (1877). 

•Allen  v.  Jones,  8  Minn.  202  (1862).  But  the  holder  should  not  appro- 
priate payments  to  the  prejudice  of  the  surety,  2  Parsons  223. 

^Byles  251 ;  Pritchard  v.  Hitchcock,  6  Man.  <fc  G.  151 ;  Petty  v.  Cook,  L.  R. 
6  Q.  B.  790 ;  or  because  of  bankruptcy  of  principal,  Watson  v.  Foagfae,  42 
Iowa  582  (1876). 

•Herbert  v.  Servin,  12  Vroom  225  (1879). 
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of  another  in  taking  up  a  note,  and  such  action  will  not 
amount  to  payment  of  the  note  or  discharge  of  the 
surety.^ 

§  942.  Surety  Discharged  by  Satisflftction — ^Novation. — In 
general,  as  we  have  seen,  the  drawer  of  a  bill  is  surety  for 
the  acceptor.  But  where  the  holder,  after  non-acceptance 
by  the  drawee,  drew  a  second  bill  on  drawer  and  drawee 
jointly,  its  acceptance  by  the  latter  will  not  amount  to  a 
payment  which  will  discharge  the  drawer  from  liability." 
But  if  a  contract  is  satisfied  by  a  novation,  which  is  not 
assented  to  by  the  surety,  he  will  be  discharged  by  it.' 
This  is  the  case  where  subsequent  holders  make  an  agree- 
ment between  themselves  for  the  allowance,  by  way  of  set- 
off, of  a  remote  indorsee's  liability  to  the  maker,*  or  where 
an  arrangement  is  made  for  the  substitution  of  a  new  secur- 
ity.* A  distinction  is  made,  however,  in  such  cases,  between 
securities  taken  in  exchange  and  taken  as  collateral,  and  in 
the  latter  case  they  will  not  amount  to  a  novation  or  dis- 
charge.* 

Where  a  note  is  paid  by  the  giving  of  a  new  note,  secured 
by  mortgage,  and  the  old  note  is  surrendered,  indorsers  or 
sureties  on  it  will  be  discharged.^  So,  where  the  holder 
enters  into  an  agreement  with  the  surety  to  take  new  securi- 
ties from  the  principal,  in  satisfaction  of  the  original  note, 
and  the  arrangement  is  acted  on  by  the  surety,  he  will  be 
discharged,  although  it  becomes,  afterward,  impracticable 
for  the  principal  to  carry  it  out.®  If  the  principal  pays  a 
note  by  giving  a  check  of  his  firm,  post-dated,  it  will,  in 
like  manner,  discharge  his  indorser."    So,  if  he  pays  it  by 

>Du  BoiB  V.  Stoner,  11  Bradw.  403  (1882). 
'Buckley  v.  Furse,  15  Johns.  838  (1818). 
'Sneed  v.  White,  3  J.  J.  Marsh.  525  (1830). 
^Beed  v.  Garvin,  12  Serg.  &  R.  100  (18^). 

*  Smith  V.  Harper,  5  Cal.  830  (1855). 
•2  Edwards  {  774. 

*  Rhodes  v.  Hart,  51  Ga.  320  (1874). 
•Gardner  v.  Fisher,  87  Ind.  369  (1882). 
•Okie  V.  Spencer,  2  Whart.  253  (1836). 
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a  new  note,  even  after  the  indorser's  Kability  has  already 
become  fixed.^  So,  if  the  holder  of  a  note  receives  a  new 
note  from  one  partner,  in  payment  of  a  firm  debt,  knowing 
such  partner's  agreement  to  assume  the  debts  of  the  firm,  the 
retiring  partner,  who  has  thereby  become  a  surety,  will  be 
discharged.^  And  where  the  holder  takes  in  payment  a  new 
note,  with  a  new  surety,  without  the  original  surety's  consent, 
the  latter  will  be  discharged,  notwithstanding  an  agreement 
between  the  holder  of  the  original  note  and  the  maker  to  keep 
it  alive  as  collateral  security  for  the  new  note.*  So,  if  the 
principal  gives  to  the  holder  of  a  note  a  bill  of  sale  of  personal 
property,  from  which  the  debt  might  be  realized,  it  will  dis- 
charge the  surety.*  So,  a  surety  for  advances  on  a  bill  of 
lading  will  be  discharged  by  the  principal's  drawing  a  bill 
of  exchange  in  favor  of  the  creditor  against  such  advances, 
even  though  the  bill  was  afterward  dishonored.* 

§  943.  Effect  of  Taking  Collateral. — Wher^a  bill  is  drawn 
by  two  partners,  and  the  holder  subsequently  takes  the  note 
of  one  of  them,  retaining  the  original  bill,  with  an  express 
reservation  of  his  rights  against  the  surety  (the  other  part- 
ner) he  will  not  be  discharged  by  such  act.*  So,  the  holder 
of  a  note  will  not  discharge  the  surety  by  taking  a  separate 
note  from  the  principal  for  additional  interest  ;^  or  by  taking 
a  new  note,  with  a  new  surety,  whose  signature  proves  to  be 
forged;^  or  by  taking  a  note  which  is  itself  a  forgery  ;•  or 
by  taking  a  forged  note  as  a  renewal  and  receiving  an  ad- 
vance payment  of  interest.^®  And,  in  general,  if  the  holder 
takes  collateral  from  the  principal,  it  will  not  effect  the  dis- 

*Hill  V,  Bostick,  10  Yerg.  409  (1837). 

•Smith  V.  Shelden,  35  Mich.  42  (1876). 

•Greening  v.  Patten,  61  Wis.  146  (1881). 

*Mutual  Loan  Fund  v.  Ludlow,  28  L.  J.  C.  P.  108. 

•Bellingham  v.  Frere,  1  Moo.  P.  C.  333. 

*Byle8  250;  Chitty  461 ;  Bedford  v.  Deakin,  2  B.  <fc  Aid.  210:  S.  0.,  2  SUrk. 
178. 

^CJoats  v.  McKee,  26  Ind.  223  (1866). 

•Emerine  v.  O'Brien,  36  Ohio  St.  491  (1881). 

•Lovinger  v.  First  Nat.  Bank,  81  Ind.  354  (1882). 

^^The  interest  being  in  such   case  treated  as  a  payment  on  account, 
Lovinger  v.  First  Nat.  Bank»  supra. 
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charge  of  the  surety.^  Thus,  an  assignment  of  personal 
property  by  the  principal,  expressly  for  "  further  security," 
is  merely  for  collateral,  and  will  not  discharge  the  surety.* 
So,  a  bond  and  warrant,  to  confess  judgment,  may  be  given 
as  collateral  and  not  in  satisfaction.^  So,  taking  a  mortgage 
as  collateral  will  not  discharge  the  original  surety,*  although 
the  mortgage  may  contain  a  covenant  to  pay  the  debt  in  a 
given  time.*  So,  the  surety  will  not  be  discharged  by  the 
holder's  act  in  taking  a  deed  of  trust  from  the  principal,'  or 
in  taking  a  judgment  note  with  a  trust  deed,  but  without  an 
extension  of  time.''^  So,  taking  a  bill  of  exchange  as  collat- 
eral and  agreeing  to  apply  the  proceeds  on  the  note,  will  not 
amount  to  an  extension  of  the  note  or  discharge  the  princi- 
pal.' So,  a  second  and  larger  bill,  received  after  the  dis- 
honor of  the  first,  without  any  express  reference  to  it,  will 
be  regarded  as  collateral,  and  will  not  effect  an  extension  of 
the  debt  or  a  discharge  of  the  surety.'  And  the  surety  will 
not  be  discharged,  of  course,  where  there  is  any  evidence  of 
his  assent  to  the  taking  of  the  collateral.^' 

§  944.  Part  Payment  or  Tender  by  Principal. — ^Where 
the  holder  receives  payment  in  part,  and  takes  security  for 
the  balance  from  the  acceptor,  he  will  thereby  discharge 
an  indorser  or  surety .^^  So,  if  he  refuses  a  tender  of  pay- 
ment made  by  the  principal,  he  will  discharge  the  surety ;  ^* 
although  the  tender  is  made  after  maturity  and  is  not  kept 

^Byles  255;  2  Daniel  338;  2  Edwards  {  774;  1  Parsons  245;  Story  on 
Prom.  Notes  {  485;  Gordon  v.  Calvert,  4  Buss.  581 ;  Calvert  v.  Gordon,  7  B. 
AC.  8Q9. 

*  Twopenny  v.  Young,  8  B.  A  C.  208;  S.  C,  5  Dowl.  &  B.  259. 

'Byles  255;  Chitty  461 ;  Norris  v.  Aylett,  2  Campb.  829;  Bell  v.  Banks,  8 
Man.  A  G.  258;  S.  C,  8  Scott  N.  B.  497. 

'Thurston  v.  James,  6  R  1. 103  (1859). 

•Brengle  v,  Bushey,  40  Md.  141  (1874). 

•Miller  v.  Knight,  7  Baxt.  127  (1874) ;  S.  C,  6  i6.  508  (1878). 

\Sayre  v.  King,  17  W.  Va.  562  (1880). 

"Wade  V.  Staunton,  5  How.  681  (Miss.  1841). 

•Pring  V.  Clarkson,  1  B.  &  C.  14;  S.  C,  2  Dowl.  A  B.  78. 

"•Clark  V.  Devlin,  8  Bos.  <fe  P.  368. 

"English  V,  Darley,  2  Bos.  &  P.  61 ;  8.  C,  8  Esp.  49. 

"  Joslyn  V,  Eastman,  46  Vt.  258  (1874).  But  not  a  tender  in  Confederate 
currency,  Bonner  v.  Nelson,  57  Ga.  433  (1876). 

VOL.  II.  -^P 
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good  by  the  principal,^  But  the  contrary  has  been  held, 
and  it  is  said  that  the  surety,  in  pleading  a  tender  by  the 
principal,  must  aver  his  continued  readiness  to  pay.'  And 
where  payment  was  offered  by  the  principal  to  the  payee's 
agent,  and  the  agent  told  him  to  wait,  as  he  had  no  use  for 
the  money  at  the  time,  this  has  been  held  not  to  amount  to 
such  a  refusal  of  a  tender  as  to  discharge  th^  surety.^  A 
mere  offer  to  pay  on  the  principal's  part,  which  falls  short 
of  a  formal  tender,  will  not  discharge  a  surety.*  But  where 
a  surety  has  been  discharged  by  an  arrangement  for  pay- 
ment made  between  the  principal  and  the  payee  of  the  note, 
his  liability  cannot  be  afterward  revived  by  a  subsequent 
agreement  (to  which  he  is  not  a  party)  reconsidering  the 
first  arrangement.* 

An  actual  payment  by  the  principal  of  part  of  the  debt 
will  discharge  the  surety  to  that  extent.*  So,  an  actual  pay- 
ment of  usury  by  him  will  be  treated  as  a  part  payment  on 
account,  and  discharge  the  surety  pro  tanto?  But  a  part 
payment  by  the  principal  without  an  extension  of  time  will 
not  discharge  the  surety  beyond  the  amount  paid.*  And 
even  a  part  payment  by  the  principal,  coupled  with  the 
discontinuance  of  a  suit  against  him  or  with  his  discharge 
from  an  execution  against  his  body,  will  not  discharge  the 
surety  ;•  unless  the  part  payment  is  accepted  by  the  creditor 
in  full  satisfaction  of  the  debt.^®  So,  part  satisfaction  with- 
out the  surety's  consent  will  not  discharge  the  surety, 
although  received  by  the  holder  on  demanding  payment" 


'Fisher  v.  Stockebrand,  26  Kans.  565  (1881). 
*  Wilson  «.  McVey,  83  Ind.  108  (1882). 


•Clark  V.  Sickler,  64  N.  Y.  231  (1876). 

*  Winnie  v.  CJolorado  Springs  Co.,  3  Col.  155  (1876). 

"Gibson  v.  Rix,  32  Vt.  824  (1860). 

•Byles  253;  Walwyn  u.  St.  Quintin,  1  Boa.  A  P.  652;  S.  0.,  2  Bsp.  515. 

'Cady  V.  Goodnow,  49  Vt.  400  (1877). 

•Chitty  472;  1  Parsons  245;  Gould  v.  Eobson,  8  East  580;  Walwyn  v.  Bt. 
Quintin,  supra, 

•  'Lawson  v,  Snyder,  1  Md.  71  (1851). 

••Olendorff  v.  Union  Bank  of  Baltimore,  31  Md.  126  (1869). 

"Chitty  472;  Hewitt  v.  Goodrich,  2  Car.  <fe  P.  468;  Tassel  v.  Lewis,  2  Id 
Raym.  744;  Keliock  v.  Bobinson,  2  Stra.  745;  Hull  v.  PitEeld,  1  Wiis.  4a. 
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But  part  payment  received  in  satisfaction  of  a  debt,  with 
knowledge  of  the  relation  of  the  parties  as  principal  and 
surety,  will  discharge  the  latter/ 

§  945.  Insolvency  of  Principal — Other  Proceedings. — A 
surety  will  not  be  discharged  by  an  attachment  against  the 
principal's  property,  until  it  is  applied  in  payment  of  the 
debt."  But  if  the  drawer  of  a  bill  by  an  assignment  of  his 
property  supplies  sufficient  funds  in  the  assignee's  hands 
for  the  payment  of  the  bill,  an  accommodation  acceptor  will 
be  discharged,  and  the  creditor  will  be  required  to  resort  to 
that  fund.'  But  where  the  principal  makes  an  assignment, 
until  the  dividend  is  ascertained,  the  surety's  liability  will 
be  reduced  only  by  such  dividends  as  have  been  actually 
declared.*  Where  the  principal  conveys  his  property  to  the 
holder  of  a  bill,  the  surety  will  not  be  discharged  without 
actual  proof  of  its  delivery  to  the  creditor  and  acceptance  by 
hi'm.*  So,  a  surety  will  not  be  discharged  by  reason  of  the 
holder  or  creditor  receiving  a  dividend  from  the  estate  of  the 
bankrupt  principal;*  or  proving  his  claim  against  such 
estate,  the  dividend  not  being  yet  ascertained;^  or  by  his 
recovery  of  an  unsatisfied  judgment  against  the  principal  ;* 
or  taking  a  judgment  by  confession  against  him.*  So,  where 
one  of  several  joint  and  several  makers  confesses  judgment, 
and  a  levy  for  part  of  the  debt  is  made  against  him,  the 
others  will  not  be  released  thereby.^® 

If  the  holder,  however,  discharges  the  principal  from  a 

'Paddleford  v.  Thacher,  48  Vt.  674  (1876). 

'Amoskeag  Bank  v.  Robinson,  44  N.  H.  503  (1868). 

•Bradford  v.  Hubbard,  8  Pick.  165  (1829). 

'Lincoln  v.  Bassett,  23  Pick.  164  (1839). 

*  Haywood  v.  Lewis,  66  Ga.  221  (1880). 

•Byles  264;  Brown  v.  Carr,  2  Russ.  600;  8.  C,  7  Bing.  608;  Langdale  v. 
Parry,  2  Dowl.  &  R.  837. 

»New  Bedford  Sav.  Bank  v.  Union  Mill  Co.,  128  Mass.  27.  Proof  against 
a  bankrupt  principal,  the  dividend  not  being  ascertained,  is  no  bar  to 
recovery  against  surety. 

•Byles  264;  Claxton  v.  Swift,  2  Sbow.  441, 1  Lutw.  878;  Hardin  v.  John- 
ston, 68  Ga.  622  (1877).     .. 
•Citizens'  Sav.  Bank  v.  Oleson,  47  Iowa  492  (1877). 

"Chitty  472 ;  Ayrey  v.  Davenport,  2  New  474 ;  Ex  parte  Gifford.  6  Ves.  805; 
Nicholson  v.  Revill,  4  Ad.  &  El.  676 ;  8.  C,  6  Nev.  &  M.  192. 
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capias  ad  satisfaciendum^  he  will  thereby  discbarge  the  surety 
from  his  debt.^  So,  if  the  holder  discharges  the  principal's 
property  from  the  lien  of  an  execution,  it  will  discharge  the 
surety.*  So,  if  he  consents  to  have  such  execution  returned 
without  a  levy  which  might  have  been  made.*  In  like  man- 
ner, if  he  allows  an  execution  against  two  sureties,  which 
might  have  realized  half  the  debt  from  the  property  of  the 
co-surety,  to  be  returned  unsatisfied,  he  will  thereby  release 
the  other  surety  pro  tanto}  On  the  other  hand,  the  holder 
may  discontinue  an  attachment  against  the  principal  and 
transfer  the  note  to  the  sureties  under  the  attachment, 
thereby  suffering  the  attached  property  to  be  taken  by  other 
creditors,  without  discharging  the  original  surety.* 

§  946.  Discharge  by  Eeleaae. — If  the  holder  promises  verb- 
ally after  maturity  of  the  paper  to  look  to  the  principal  and 
exonerate  the  surety,  it  has  been  held  that  the  surety  may 
set  up  such  agreement  as  a  defense.*  But  a  parol  release  of 
the  surety  executed  without  consideration  will  not  discharge 
him.^  After  judgment  has  been  rendered  against  principal 
and  surety,  and  an  appeal  taken  by  the  surety,  an  agreement 
on  the  holder's  part  to  look  to  the  principal  only,  if  the 
surety  will  withdraw  his  appeal,  is  upon  a  sufficient  consid- 
eration, and  will  discharge  the  surety.*  So,  an  executed 
agreement  to  discharge  the  surety  and  take  another  in  his 
stead  will  release  the  surety,  and  may  be  proved  by  him  by 
parol  .• 

^Byles  253;  Chitty  464.  But  the  discharge  of  an  execution  against  the 
property  of  an  indorser  will  not  affect  prior  parties,  Hayling  v,  Mulhall,  2 
W.  Bl.  1235. 

"Sterne  v.  McKinney,  79  Ind.  578  (1881).  So,  a  discharge  of  the  acceptor 
-will  discharge  subsequent  parties,  Eoglish  v.  Darley,  2  Bos.  <fc  P.  62;  S.  C,  S 
Esp.  49. 

'Sterne  v.  Vincennes  Bank,  79  Ind.  549  (1881). 

•Rice  V.  Morton,  19  Mo.  263  (1854). 

'Bellows  V.  Lovell,  5  Pick.  307  (1827). 

•Harris  v.  Brooks,  21  Pick.  195  (1838). 

^Goodman  v.  Griffin,  3  Stew.  160  (Ala.  1830);  Miller  v.  Knight,  6  BaxU 
503  (1873). 

•Wimberiy  v.  Adams,  51  Ga.  423  (1874). 

•Reid  V.  Nunnelly,  24  Ark.  356  (1866). 
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And,  in  general,  a  release  of  one  of  two  joint-obligors  will 
discharge  the  other  ;^  except  where  the  holder's  remedy 
against  the  other  is  expressly  reserved.*  So,  it  has  been  held 
that  where  a  principal  and  surety  sign  a  joint  and  several 
bond,  and  the  holder  releases  the  principal,  or  agrees  with 
him  for  a  surrender  of  the  bond  on  his  personal  guaranty 
of  payment,  the  surety  will  be  thereby  discharged.*  But 
where  an  obligation  is  joint  and  several,  a  court  of  equity 
will  not,  in  general,  give  to  the  release  of  one  an  effect  beyond 
what  was  intended  by  the  parties  at  the  time.*  A  release  of 
one  surety  will,  in  general,  discharge  a  co-surety.*  But  a 
promise,  made  by  the  holder  of  a  joint  and  several  note  to 
one  of  the  makers,  on  receiving  part  payment  from  him, 
that  he  would  look  to  the  other  for  the  balance,  is  without 
sufficient  consideration  and  will  not  discharge  either.*  So,  a 
release  under  seal  to  one  joint-maker,  in  consideration  of 
a  part  payment  by  him,  will  not  discharge  the  other,  if  all 
rights  against  him  are  expressly  reserved.^ 

§  947.  Effect  of  Releasing  Principal.— ^In  general,  any 
change  or  alteration  of  the  original  stipulation  of  the  prin- 
cipal will  discharge  the  surety.*  Mere  delay  in  proceeding 
against  the  principal  is  not  enough,  but  the  neglect  of  any 
act  expressly  agreed  upon,  or  the  release  or  surrender  of  any 
security  held  by  the  creditor,  will  amount  to  such  discharge.* 
A  release  of  the  principal  will  discharge  the  surety,  as  we 
have  seen;^®  but  a  valid  consideration  is  necessary  to  give 
such  effect  to  the  release.^^    So,  the  release  of  an  indorser 

> Cocks  V.  Nash,  9  Bing.  346,  2  Moo.  &  So.  434. 

•Yates  V,  Donaldson,  5  Md.  889  (1854). 

•Skip  V.  Huey,  3  Atk.  91. 

♦Clagett  V.  Salmon,  5  Gill  &  J.  314  (1833). 

*Chitty  471 ;  Stirling  v.  Forester,  3  Bligh  575. 

•Smith  V.  Bartholomew,  1  Mete.  276  (1840). 

^  Ken  worthy  v.  Sawyer,  125  Mass.  28  (1878). 

•Byles  250;  Bonsor  t;.  Cox,  4  Beav.  379;  aflSrmed,  6  Beav.  110;  Polak  v. 
Everett.  L.  R.  1  Q.  B.  D.  669 ;  Croydon  Gas  Co.  v.  Dickenson.  L.  B.  2  0.  P. 
D.  46. 

•Cherry  v.  Miller,  7  B.  J.  Lea  305  (1881). 

'•Byles  251 ;  Harrison  v.  Courtauld,  3  B.  &  Ad.  36  (1832). 

"Anthony  v.  Capel,  53  Miss.  350  (1876). 
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will,  in  general,  discharge  subsequent  indorsers.^  An  agree- 
ment on  the  part  of  other  creditors  to  discharge  the  principal 
is  sufficient  consideration  for  a  like  agreement  by  the  holder 
of  a  bill  or  note.^  But  if  the  release  of  the  principal  is 
made  without  consideration,  and  after  suit  begun  against  the 
indorser,  he  will  not  be  released.*  The  holder  may  release 
the  principal,  however,  and  discharge  the  surety  at  common 
law  by  making  the  principal  his  executor.* 

If  the  holder  of  a  note  releases  the  maker,  he  will  thereby 
discharge  the  indorser;  and  if  such  release  amounts  to  a 
satisfaction  and  discharge  of  the  note,  the  indorser  will  be 
discharged,,  although  he  may  have  assented  to  it.^  And  it 
has  been  held  that  the  fact  of  a  surety  joining  in  a  release  to 
the  principal  will  not  prevent  his  own  discharge,  where 
the  holder  has  released  the  principal.*  And  even  where  the 
surrender  of  a  note  to  the  principal  was  procured  by  fraud  on 
his  part,  the  surety  would  be  discharged  if  he  was  ignorant  of 
the  fraud  and  relied  to  his  own  prejudice  on  such  surrender.^ 
So,  if  a  note  is  surrendered  and  canceled  by  mistake,  upon 
payment  of  another  note,  the  surety  cannot  be  held  liable 
upon  it  in  an  action  brought  against  him  some  months  after- 
ward, both  principal  and  payee  having  failed  in  the  mean- 
while.* 

§  948.  Oovenant  not  to  Sue. — A  general  covenant  not  to 
sue  the  principal  amounts  to  a  release,  and  as  such  discharges 
the  Surety .•  But  an  agreement  on  the  holder's  part  without 
due  consideration  not  to  sue  the  principal,  if  he  makes  cer- 
tain payments  fr(An  time  to  time,  will  not  have  that  effect.^^ 

'Hawkins  v.  Thompson,  2  McLean  111  (1840);  Newcomb  v.  Baynor,  21 
Wend.  108  (1839). 

•Paddleford  v.  Thacher,  48  Vt.  574  (1876). 

•Crawford  v.  Millspaugh,  13  Johns.  87  (1816). 

*Byle8  252. 

*Eggemann  v.  Henschen,  56  Mo.  123  (1874). 

•McDonald,  In  re,  14  Nat.  B'k'cy  Reg.  477  (1876). 

»Kirby  v.  LandU,  64  Iowa  150  (1880). 

•Brown  v.  Haggerty,  26  111.  469  (1861). 

•By lea  251. 

'•Keirn  v.  Andrews,  59  Miss.  39  (1881). 
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And  where  a  holder  says  that  he  has  made  a  gift  of  the  note 
to  the  maker,  and  afterward  changes  his  mind,  the  surety 
will  notice  discharged  by  such  proposed  release  of  the  maker, 
unless  he  has  been  prejudiced  and  induced  by  it  to  alter  his 
situation.*  So,  the  breach  of  an  agreement  on  the  creditor's 
part  with  the  principal  debtor  for  further  credit,  if  he  pro- 
cured a  certain  acceptance,  cannot  avail  the  surety  as  a  dis- 
charge ;  although  the  agreement  was  communicated  by  the 
principal  debtor  to  the  surety  without  the  knowledge  or 
assent  of  the  creditor.^  In  like  manner,  a  statement  made 
by  a  bank  cashier  entirely  outside  of  his  authority  will  not 
discharge  the  surety,  nor  create  an  estoppel  in  his  favor  as 
against  the  bank  which  held  the  paper.* 

The  release  of  any  remedy  which  belongs  to  the  holder  as 
against  the  principal  will  release  the  surety,*  e.  g.  the  release 
of  a  judgment  against  the  principal,*  or  of  an  execution.* 
But  merely  countermanding  an  execution  in  the  hands  of 
the  sheriff  before  levy  made,''  or  releasing  an  execution  against 
the  person  but  retaining  all  the  property  of  the  principal 
debtor,*  will  not  discharge  the  surety. 

§  949.  Release — ^Reserving  Rights. — A  release  of  the  prin- 
cipal, reserving  the  holder's  rights  against  the  surety  and 
the  surety's  rights  against  the  principal,  will  not  effect  a 
discharge  of  the  surety .*  So,  a  release,  "  which  is  in  no  way 
to  affect  the  liability  of  the  other  parties,"  will  be  construed 
as  a  covenant  not  to  sue  rather  than  a  release.*®  So,  it  would 
be  suflScient  reservation  of  the  holder's  rights  against  the 

»Dri8kell  v.  Mateer,  31  Mo.  326  (1861). 

•Hull  V.  Carter,  86  N.  C.  622  (1882). 

•Daviess  Co.  Sav.  Assoc,  v.  Sailor,  63  Mo.  24  (1876). 

^Byles  260;  Watts  v.  Shuttleworth,  6  Hurlst.  <&  N.  286;  affirmed  7  lb. 
863. 

•Folger  t>.  Donsuran,  37  Wis.  619  (1875). 

•Byles  253;  Mayhew  v.  Crickett,  2  Swanst.  190. 

'Humphrey  v.  Hitt,  6  Gratt.  509  (1850). 

'Commissioners  of  Berks  Co.  v.  Ross,  3  Binii.  620  (1811). 

•Stewart  v.  Eden,  2  Cai.  121  (1804). 

"Russell  v.  Adderton,  64  N.  C.  417  (1870). 
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surety,  if  he  adds  to  his  signature  the  words  "expressly 
understood  that  the  sureties  are  not  released."^  So,  after 
judgment  against  maker  and  accommodation  indorser,  a 
release  of  the  maker  with  reservation  of  rights  against  the 
indorser  will  have  no  eflfect  as  a  discharge  of  the  latter.* 
And  such  liability  will  be  preserved  by  the  holder's  reserv- 
ing "  the  securities  given  him  upon  notes  or  in  any  other 
manner."'*  And  the  holder  may  show  a  parol  agreement 
reserving  his  rights  against  the  surety.*  But  where  an 
agreement  is  made  for  a  compromise  without  such  reserva- 
tion, the  surety  will  be  discharged,  although  the  agreement 
is  not  carried  into  effect,  and  although:  a  new  note  is  after- 
ward given  with  an  express  reservation.* 

§  950.  Discharge  by  Bankruptcy. — ^The  bankruptcy  of  the 
principal,  happening  after  the  making  of  the  instrument, 
will  not  operate  as  a  discharge  of  the  surety ,•  nor  entitle  the 
surety  to  a  stay  of  proceedings  until  the  principal's  estate  is 
distributed.^  And  the  surety  will  not  be  released  by  a 
claim  on  the  holder's  part,  made  against  the  insolvent  estate 
of  a  deceased  principal,  except  so  far  as  dividends  are  re- 
ceived from  it.®  And  where  joint  debtors  are  discharged 
in  separate  bankruptcy  proceeding,  the  joint  debts  may  be 
proved  against  the  estate  of  each  joint  debtor.®  The  dis- 
charge of  a  principal  debtor  in  a  bankruptcy  proceeding  or 
by  an  involuntary  composition,  will  not  release  the  surety,^® 
especially  where  he  is  fully  indemnified.^^    So,  the  holder's 

» Mueller  v.  Dabschuetz.  89  111.  176  (1876). 

"Bell  V.  Manning,  11  Grant  U.  C.  Ch.  142. 

•Stirewalt  v,  Martin,  84  N.  C.  4  (1881). 

*Bank  of  Montreal  v.  McFaul,  17  Grant  U.  C.  Ch.  284. 

•Germania  Bank  v.  Frost,  11  Jones  <fe  8. 117  (1878). 

•Noble  v.  Scofield,  44  Vt.  281  (1872). 

^Gregg  V.Wilson,  60  Ind.  490  (1875). 

•Greathouse  v.  Kline,  93  Ind.  598  (1888). 

•Hammond,  Ex  partem  L.  R.  16  Eq.  614. 

"Byles  254;  Megrath  v  Gray,  L.  R.  9  C.  P.  216;  Jacobs,  Ezpaarte,  L.  R.  10 
Ch.  App.  211 ;  Ellis  v.  Wilmot,  L.  R.  10  Exch.  10;  Simpson  v.  Kenning^  L. 
R.  10  Q.  B.  406;  Ray  v.  Brenner,  12  Kans.  105  (1878). 

"Moore  t;.  Paine,  2  Wend.  123  (1834). 
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assent  to  an  assignment  made  by  a  co-surety,  without  negli- 
gence on  his  part,  will  not  release  the  remaining  surety.^ 
And  a  creditor  does  not  release  a  surety  by  consenting  to  a 
resolution  for  a  composition  in  bankruptcy,  as  provided  for 
by  act  of  Congress.*  On  the  other  hand,  except  as  other- 
wise provided  by  statute,  a  surety  is  released  by  a  voluntary 
■composition  with  the  principal  without  his  consent.*  But  a 
surety  who  is  a  joint  drawer  will  not  be  discharged  by  the 
fact  that  no  demand  has  been  made  of  him  until  after  a 
composition  deed  had  been  entered  into  between  the  princi- 
pal debtor  and  his  creditors.* 

If  a  composition  in  bankruptcy  reserves  the  creditor's 
rights  against  sureties,  it  will  amount  to  a  covenant  not  to 
sue,  and  will  not  discharge  the  surety.*  So,  if  the  holder 
releases  the  maker  of  a  note  on  a  general  assignment  by 
him,  excepting  "  any  lien  or  pledge  obtained  as  security  for 
the  debt,"  his  rights  will  remain  unimpaired  against  the 
indorser.*  So,  if  the  holder  enters  into  a  composition  with 
the  acceptor  of  a  bill,  reserving  all  remedies  against  other 
parties,  he  will  not  discharge  a  surety  thereby.''  So,  if  he 
signs  a  composition  deed  with  a  reservation  of  all  rights 
against  sureties.* 

If  an  indorser  or  surety  joins  the  holder  in  a  composition 
deed,  he  will  not  be  discharged  by  it.*  So,  if  the  holder 
joins  in  insolvency  prooeedings  against  the  principal,  at  the 
surety's  request,  and  receives  a  dividend  in  such  proceed- 

*Paul  V.  Logansport  Nat.  Bank,  60  Ind.  199  (1877). 

*2  Daniel  341;  2  Edwards  i  782;  Guild  v.  Butler,  122  Mass.  498  (1877); 
Act  of  1874  i  17. 

'Olendorff  v.  Union  Bank.  81  Md.  126  (1869).  8o,  too,  obiter,  Bangs  v. 
Strong,  10  Paige  11,  7  Hill  250  (1843). 

*  Perfect  v.  Musgrave,  6  Price  111. 

*  Bateson  v.  Gosling,  L.  R.  7  C.  P.  9. 

•Gloucester  Bank  v.  Worcester,  10  Pick.  628  (1830).  » 

'  Chitty  466 ;  Boultbee  v.  Stubbs,  18  Ves.  20. 

*  North  V,  Wakefield,  13  Q.  B.  258.  So  held  as  to  drawer  and  indorser  as 
sureties  for  acceptor,  Sohier  v,  Loring,  6  Cush.  537  (1850) ;  or  drawer  alone, 
Wood  V.  Bret,  9  Grant  U.  C.  Ch.  452;  or  indorser  as  surety  for  maker,  Tobey 
«.  Ellis,  114  Mass.  120  (1873). 

•Bruen  v.  Marquand,  17  Johns.  68  (1819). 
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ing?;^  or  if  he  agrees  to  discharge  an  insolvent  principal 
without  consideration  and  on  receipt  of  a  dividend  which  is 
not  paid.^ 

§  951.  Release  of  Collateral. — If  the  creditor  gives  up 
collateral  securities  held  by  him,  he  will  discharge  the  surety 
to  the  extent  of  such  collateral.'  So,  if  he  agrees  to  dis- 
charge a  collateral  mortgage  for  a  sum  less  than  its  face,  to 
be  received  in  satisfaction.*  So,  if  a  surety  has  signed  a 
note  to  be  used  as  collateral  for  another  note,  and  the  holder, 
without  his  knowledge  or  consent,  releases  an  indorser  on 
the  other  note,  it  will  discharge  him.*  If  the  holder  of  a 
note  has  a  lien  which  is  sufficient  to  satisfy  the  debt,  and 
voluntarily  surrenders  it,  he  will  discharge  the  surety.*  So, 
if  he  releases  an  execution  levied  against  the  principal,^  or 
an  attachment.^ 

If  a  surety  joins  in  executing  a  note  as  collateral  for 
another  note  made  by  the  principal  alone,  he  will  not  be 
discharged  by  the  fact  of  the  holder  bringing  suit  upon  the 
principal's  individual  note.*  So,  if  a  note  is  secured  by 
chattel  mortgage  on  personal  property,  which  the  holder 
seizes  on  another  claim  as  the  property  of  another  person, 
a  surety  on  the  note  will  not  be  discharged  thereby .^^  So, 
if  the  holder  of  a  note  and  collateral  mortgage  causes  the 

>  First  Nat.  Bank  of  Biddeford  t;.  McKenney,  67  Me.  272  (1877). 

» Warrensburg,  &c.,  Ass.  v.  Zoll,  83  Mo.  94  (1884). 

» 2  Daniel  826 ;  1  Edwards  i  414 ;  2  lb.  {  777 ;  1  Parsons  242 ;  Story  on 
Prom.  Notes  i  485;  American  Bank  v.  Baker,  4  Mete.  164  (1842);  Otis  v. 
Van  Storch,  1  Eastern  Rep.  461  (R.  1. 1885) ;  Holland  v.  Johnson.  51  Ind.  346 
(1875) ;  Barron  v.  Shields,  13  La.  An.  57  (1858) ;  Union  Nat.  Bank  t>.  Corley, 
27  lb.  202  (1875) ;  Kirkpatrick  v.  Howk,  80  111.  122  (1875) ;  Sample  v.  Coch- 
ran, 84  Ind.  594  (1882) ;  Austin  v,  Belknap,  54  Vt.  495  (1882). 

*  Paine  v.  Jones,  76  N.  Y.  274  (1879). 

* Stallings  v.  Bank  of  Americus,  59  Ga.  701  (1877). 

•Ferguson  v.  Turner,  7  Mo.  497  (1842);  Sample  v.  Cochran,  82  Ind.  260 
(1882),  the  principal  being  a  married  woman,  and  not  bound  by  her  promis- 
sory note. 

'  Curan  v.  Colbert,  3  Ga.  239  (1847) ;  Brinton  t;.  Gerry,  7  Bradw.  238  (1880). 

•Springer  v.  Toothaker,  43  Me.  381  (1857). 

•Dalton  V.  Woburn  Agric,  Ac,  Assoc,  24  Pick.  257  (1837). 

^^  Sheehan  v.  Taft,  110  Mass.  331  (1872).  But  if  the  holder  of  a  note,  secured 
by  a  collateral  mortgage,  takes  the  goods  covered  by  it  under  a  distress 
warrant  as  landlord,  he  will  thereby  discharge  the  surety,  Pearl  v.  Deacon, 
24  Beav.  186 ;  S.  C,  1  DeG.  &  J.  461. 
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land  to  be  sold,  and  the  proceeds  are  appropriated  to  the 
payment  of  prior  incumbrances,  the  surety  will  still  remain 
liable.^  And  it  seems  that  a  creditor  may  abandon  collat- 
eral security  for  other  property  that  proves  less  valuable, 
rather  than  make  advances  on  the  original  property  to  clear 
off  prior  incumbrances.*  So,  if  the  creditor  releases  part 
of  the  land  mortgaged  for  his  security,  without  the  surety's 
consent,  he  will  not  discharge  the  surety  if  sufficient  remains 
in  his  hands  for  full  indemnity  to  the  surety.'  To  release 
a  surety  by  surrendering  collateral,  it  must  be  valid  security 
and  must  have  some  value.  The  surrender  of  a  worthless 
bond,  which  could  not  have  benefited  the  surety,  will  not 
release  him.* 

Where  the  maker  of  a  note  disposes  of  property  covered 
by  a  collateral  chattel  mortgage,  without  the  holder's  con- 
sent, although  with  liis  knowledge,  it  has  been  held  not  to 
discharge  the  surety.*  And  this  is  also  the  case  if  the  holder 
releases  collateral  securities  with  the  consent  of  the  surety .•^ 

§  952.  Discharge  by  Misuse  of  Oollateral. — If  the  holder 
of  a  bill  or  note  misappropriates  collateral  securities  or  loses 
them  by  gross  negligence,  the  surety  will  be  in  like  manner 
discharged.^  So,  too,  where  the  security  is  destroyed  or  ren- 
dered valueless  by  the  holder's  negligence.®  So,  if  the  cred- 
itor, by  an  agreement  with  the  principal,  destroys  the  value 
of  a  collateral  security  or  renders  it  unavailable  to  the  surety, 
and  the  surety  pays  the  debt  in  ignorance  of  such  agreement, 

*  Riddle  v.  Bowman,  27  N.  H.  236  (18531;  Neff's  Appeal,  9  Watts  &  S.  36 
(1845). 

*McCune  v.  Belt,  38  Mo.  281  (1866). 

•Saline  Co.  v.  Buie,  65  Mo.  63  (1877). 

*Loomi8  V.  Fay,  24  Vt.  240  (1852).  So,  an  invalid  warrant  of  attorney, 
Union  Nat.  Bank  v.  Cooley,  27  La.  An.  202  (1875). 

•Freaner  v.  Yingling,  37  Md.  491  (1872). 

•  Pence  v.  Gale,  20  Minn.  257  (1873) ;  and  after  repeated  renewals  for  eight 
years,  and  large  partial  payments,  it  will  be  presumed  that  the  surety  had 
consented  to  whatever  was  done  with  the  collateral,  Bank  of  Gettysburg  v^ 
Thompson,  3  Grant  Cas.  114  (1857). 

'  Byles  252;  e,  g.  by  his  gross  neglect  in  registering  and  taking  possession 
under  a  collateral  chattel  mortgage,  Wulff  v.  Jay,  L.  R.  7  Q.  B.  756. 

•Smith  V.  Day,  23  Vt.  656  (1851). 


636  PRINCIPAL   AND   SUEETY. 

he  may  afterward  recover  the  amount  of  such  security  from 
the  creditor.^ 

If  a  creditor  who  holds  collateral  for  his  debts  subsequently 
receives  other  property  from  the  principal  as  additional  secur- 
ity for  the  debt,  and  fails  to  appropriate  it  fairly  to  that 
purpose,  he  will  discharge  a  surety  to  the  extent  of  such 
failure.*  And  an  accommodation  indorser  on  a  note,  which 
is  secured  by  collateral,  may  avail  himself  of  the  misappro- 
priation or  sale  of  the  collateral  by  the  holder.*  So,  if  a 
creditor  has  agreed  with  the  surety  on  a  note  to  apply  the 
proceeds  of  a  collateral  lien  to  its  payment,  his  failure  to  do 
so  will  discharge  the  surety.* 

But  if  a  bank  holds  funds  of  the  principal  debtor  on  a 
general  deposit,  and  fails  to  apply  them  to  the  payment  of 
a  note  held  by  it,  a  surety  on  the  note  will  not  be  discharged 
by  such  failure;*  such  deposit  not  being,  properly  speaking, 
a  collateral  security  or  a  trust  fund  held  by  the  bank  for  the 
benefit  of  the  surety.®  So,  a  bank  is  not  required  to  apply 
to  such  payment  subsequent  deposits  made  by  the  principal 
debtor.*^ 

§  953.  Waiver  of  Discharge. — A  surety  may  become  liable 
after  discharge  by  waiving  the  discharge.  If  he  acknowl- 
■edges  the  debt  after  being  informed  of  his  discharge,  it  will 
amount  to  such  a  waiver.*  And  he  may  waive  his  discharge 
by  any  words  or  acts  amounting  to  an  assent  on  his  part  to 
the  indulgence  or  other  cause  of  discharge,  and  such  waiver 
will  not  require  any  new  consideration.®  So,  a  surety  may 
revive  a  cause  of  action  against  himself  on  a  joint  note  by 
fresh  acknowledgment  of  the  debt  afl;er  judgment  has  been 

*  Chester  v.  Bank  of  Kingston,  16  N.  Y.  336  (1857). 
•Springer  v.  Toothaker,  43  Me.  381  (1857). 

•Sitgreaves  v.  Farmers',  &c.,  Bank,  49  Penna.  St.  359  (1865). 
*Taylor  v.  Scott,  62  Ga.  89  (1878). 

*  Strong  t;.  Foster,  17  C.  B.  201. 

*  Second  Nat.  Bank  v.  Hill,  7Q  Ind.  223  (1881). 
'  Voss  t;.  German  Am.  Bank,  83  111.  599  (1876). 
•Lewis  V.  Hanchman,  2  Penna.  St.  416  (1845). 

*  Mayhew  v,  Grickett,  2  Swanst.  185. 
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taken  by  confession  against  the  other  maker.^  And  where 
a  surety  waives  his  discharge  by  a  new  promise,  he  may  be 
sued  upon  the  original  liability,  and  the  action  need  not  be 
brought  on  the  new  promise.* 

On  the  other  hand,  it  has  been  held  that  a  mere  payment 
of  interest  by  the  surety  after  his  discharge  will  not  of 
itself  amount  to  a  waiver.*  So,  it  will  not  be  enough  to 
show  that  the  surety  has  taken  security  for  his  indemnity ; 
but  if  this  fact  is  coupled  with  statements  of  his  to  the 
eflfect  that  he  "  expected  to  pay,"  or  "  should  have  to  pay," 
it  will  be  for  the  jury  to  determine  whether  such  acts  and 
statements  amount  to  a  new  promise  on  his  part*  And  if 
a  surety  who  has  been  discharged  voluntarily  pays  the  debt 
to  the  creditor,  although  he  does  so  in  ignorance  of  the  facts- 
which  entitled  him  to  the  discharge,  he  cannot  afterward 
recover  the  payment  from  the  creditor.* 

» Elder  v.  Dyer,  26  Kans.  604  (1881). 

"  Brockman  v.  Sieverling,  6  Bradw.  612  (1880). 

•J6id. 

*  Fowler  v.  Brooks,  18  Vt.  240  (1842). 

^Qeary  v.  Gore  Bank,  5  Grant  U.  C.  Ch.  586. 
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in.   EXTENSION  TO  PEINCIPAL. 

954.  Extension  to  Principal. 

955.  to  Joint  Debtor — Knowledge  of  Saretyship. 

956.  Valid  Agreement  Necessary. 

957.  What. 

958.  for  Definite  Period. 

959.  Actual  Contract  Necessary. 

960.  Extension  by  taking  New  Bill. 

961.  Collateral. 

9G2.  by  Cb^now^— Agreement  not  to  Sue. 

963.  by  Part  Payment — Interest. 

964.  Consideration  Necessary. 

965.  Payment— Interest. 

966.  Other  Agreement. 

967.  Usury. 

968.  Parties  to  Agreement — Consent  of  Surety. 

969.  Waiver  of  Discharge. 

970.  Reservation  of  Rights— Indemnity. 

§  954.  Extension  to  Principal. — Where  the  holder  of  a  bill 
or  note  grants  an  extension  for  a  definite  time  to  the  princi- 
pal without  the  surety's  consent,  and  without  reservation  of 
his  rights  against  the  surety,  by  a  valid  agreement  based  on 
a  valuable  consideration,  he  will  thereby  discharge  the  surety, 
unless  the  surety  is  otherwise  secured.^  The  holder  of  com- 
mercial paper  cannot  give  time  to  the  acceptor  or  maker,  in 
such  way  as  to  preclude  himself  from  suing  and  suspend  his 
own  remedy,  without  discharging  parties  who  are  secondarily 
liable  and  who  stand  in  the  relation  of  sureties  on  the  paper.' 
An  agreement  to  give  the  maker  or  acceptor  indulgence  for 
a  definite  period  takes  away  this  right  of  immediate  action, 
and  prejudices,  and  therefore  discharges,  the  surety.' 

To  have  such  effect,  however,  the  agreement  for  extension 
must  be  a  valid  one  and  binding  on  the  creditor  as  such/ 

*  For  a  recent  article  on  this  subject,  see  20  C.  L.  J.  183. 

"Chitty  462:  Wright  v.  Simpson,  6  Ves.  734;  Trent  Nav.  Co.  v.  Harley,  10 
East  40 ;  Clark  «.  Wilson,  3  M.  <&  W.  208. 

*C1aridge  v.  Dalton,  7  M.  <fc  S.  232;  Hall  v.  Cole,  4  Ad.  &  £1.  577. 

*  Byles  250 ;  2  Daniel  330 ;  1  Edwards  {  495 ;  Story  on  Prom.  Notes  i  485 ; 
Frazer  v,  Jordan,  8  El.  &  Bl.  303 ;  Smith  v.  James,  2  J6.  50  n. ;  Bank  of  Ire- 
land V,  Beresford,  6  Dowl.  237;  Sprigg  v.  Bank  of  Mount  Pleasant,  10  Pet. 

257  (1836) ;  Waters  v.  Simpson,  7  111.  570  (1845) ;  Kennedy  v.  Evans,  3L  lb. 

258  (1863) ;  First  Nat.  Bank  v.  Pierce,  99  Id.  272  (1881) ;  Herbert  v.  Dumont, 
8  Ind.  346  (1852) ;  Lemmon  v.  Whitman,  75  26. 318  (1881) ;  Bobinson  v.  Mul- 
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Such  an  agreement  will  discharge  all  parties  secondarily 
liable.^  Thus,  an  extension  to  the  acceptor  discharges  the 
surety.*  An  extension  to  the  maker  discharges  the  indorser,» 
or  one  who  becomes  a  surety  by  an  indorsement  before  that 
of  the  payee.*  So,  where  a  partner,  on  dissolution  of  his 
firm,  assumes  the  partnership  debts,  he  becomes  the  prin- 
cipal debtor,  and  the  other  partners  are  sureties,  and  will 
be  discharged  by  a  definite  extension  given  to  him.*  So,  an 
accommodation  joint-maker  of  a  note  is  a  surety,  and  will 
be  discharged  by  an  extension  given  to  the  principal  maker 
without  his  consent.^  But  in  such  case,  as  we  shall  see,  the 
relation  of  the  parties  as  principal  and  surety  must  be 
known  to  the  holder. 

§  955.  Extension  to  One  Joint -Debtor  —  Knowledge  of 
Suretyship. — An  extension  granted  to  one  acceptor  or  maker 
will  not,  in  general,  operate  as  a  discharge  of  another  ac- 
ceptor or  maker  who  is  jointly  liable.'^  So,  an  extension 
granted  to  one  surety  will  discharge  his  co-sureties  only 
so  far  as  they  would  be  entitled  to  contribution  against  such 
discharged  surety .*  So,  the  consent  of  one  surety  to  an 
extension  granted  to  the  principal  will  not  bind  his  co- 
surety .*  On  the  other  hand,  giving  time  to  an  acceptor  on 
an  execution  against  him,  after  judgment  recovered  against 
drawer  and  acceptor,  will  not  discharge  the  drawer  of  the 

ier,  2  Bush  179  (1867) ;  Yates  v.  Donaldson,  5  Md.  889  (1854) ;  Thompson  v. 
Bowne,  10  Vroom  2  (1876) ;  Paulin  v.  Kaighn,  3  Dutch.  503  (1859) ;  S.  C.,  5  lb. 
480  (1861) ;  Nichols  v.  Parsons,  6  N.  H.  30  (1832) ;  Bangs  v.  Mosher.  23  Barb. 
478  (1856) ;  Burke  v.  Cruger,  8  Tex.  66 ;  8.  C,  11  lb,  694  (1854) ;  Clark  v.  Boyce, 
64  Ga.  486  (1880). 

'  Philpot  V.  Bryant,  4  Bing.  719. 

"  English  V.  Darley,  2  Bos.  &  P.  61. 

'Tindal  v.  Brown,  1  T.  R.  169.    So,  an  accommodation  indorser,  Hall  v. 
Oole,  4  Ad.  &  £1.  577;  and  see  j  767,  supra, 

*Bank  of  Orleans  v.  Barry,  1  Denio  116  (1846). 

* Millerd  t;.  Thorn,  56  N.  Y.  402  (1874). 

•Barron  v,  Cady,  40  Mich.  259  (1879). 

'Chitty  470;  Bedford  v.  Deakin.  2  B.  <&  Aid.  210;  David  v.  Ellice,  5  B.  A 
0. 196;  Lodge  v.  Bicas,  3  B.  <fe  Aid.  611. 

•Gile  V,  Churchill,  14  Ohio  St.  872  (1863). 

•Oroeby  v.  Wyatt,  10  N.  H.  318  (1839). 
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bill/  So,  after  judgment  is  recovered  against  the  surety, 
he  will  not  be  discharged  if  the  holder  takes  a  judgment 
against  the  principal  payable  in  installments.'  And  an  ex- 
tension to  the  acceptor  of  a  bill,  after  action  brought  against 
the  drawer  or  indorser,  will  not  discharge  the  latter.^  But 
the  surety  will  be  discharged  by  the  holder's  agreement  to 
delay  proceedings  on  a  judgment  against  the  principal.* 

If  the  relation  of  the  parties  as  principal  and  surety  does  not 
appear  on  the  paper,  or  is  not  otherwise  known  to  the  holder, 
an  extension  granted  by  him  to  the  principal  will  not  dis- 
charge the  surety.*  And  a  surety  who  claims  a  discharge 
by  reason  of  such  extension  must  allege  and  prove  that  the 
holder  had  notice  of  his  character  as  surety .•  If  the  exten- 
sion is  granted  to  one  who  is  really  the  principal  debtor, 
but  is  apparently  secondarily  liable  on  the  paper,  and  the 
holder  knows  the  actual  relation  of  the  party,  he  will 
thereby  discharge  the  surety,  although  he  obtained  such 
knowledge  after  he  acquired  the  paperJ  So,  an  accommo- 
dation acceptor,  who  is,  in  reality,  a  surety,  may  claim  his 
discharge  by  reason  of  a  contract  for  further  time  between 
the  holder  and  the  drawer  of  the  bill,  on  proof  that  the 
holder  knew  the  relation  then  existing  between  drawer  and 
acceptor.* 

§  956.  Valid  Agreement  Necessary. — An  agreement  for 
an  extension  of  time  to  the  principal,  in  order  to  effect  the 
surety's  discharge,  must  be  one  that  is  valid  at  law  and 

» Pole  V,  Ford,  2  Chit  125. 

•Jenkins  v.  Roberteon,  2  Drew  851;  S.  C,  28  L.  J.  Ch.  816. 

'  Chitty  468 ;  Pike  v.  Sweet,  1  Dans.  &  L.  159 ;  S.  C,  Moo.  &  M.  226. 

*  Storms  v.  Thorn,  3  Barb.  814  (1848). 

»1  Parsons  239;  Vary  v,  Norton,  6  Fed.  Rep.  808  (1881);  Morgan  v. 
Thompson.  60  Iowa  28()  (1882);  Lamson  v.  First  Nat.  Bank,  82  Ind.  21 
(1882);  McClosky  v,  Indianapolis  Mfg.  Union,  67  lb.  86  (1879);  Tbarp  v. 
Parker,  86  76.  102  (1882) ;  Armes  i;.  Beitman,  73  lb.  85  (1880) ;  Albright  v. 
Griffin,  78  lb.  182  (1881). 

*  Lamson  v.  First  Nat.  Bank,  tupra. 

^Byles  252;  OrienUl  Finance  Go.  v.  Overend,  L.  R.  7  Oh.  App.  142;  S.  C^ 
L.  R.  7  H.  L.  Gas.  348;  Lanman  v.  Nichols,  15  Iowa  161  (1863). 

^Meggett  V.  Baum,  47  Miss.  22  (1879). 


WHAT  AGBEEMENTS  AEE  VALID.  641 

binding  on  the  holder  of  the  paper.^  Thus,  an  agreement 
for  forbearance,  which  is  void  by  the  Statute  of  Frauds,  will 
not  have  such  eflfect.*  So,  a  parol  agreement  for  extension 
of  a  specialty  is  not,  at  common  law,  sufficient,^  and  would 
not  discharge  a  surety ;  but  he  would  be  obliged  to  resort  to 
equity  for  relief.*  So,  an  extension  granted  to  a  bankrupt 
principal  cannot  prejudice,  and  therefore  will  not  discbarge, 
the  surety.*  In  like  manner,  one  who  holds  a  bill  or  note 
for  collection  cannot,  without  express  authority  from  the 
owner,  make  a  valid  contract  to  extend  it.®  But  if  an 
agent  without  authority  gives  such  extension,  and  it  is  after- 
ward ratified  by  the  acts  of  his  principal,  a  surety  on  the 
paper  will  be  discharged.''  If  an  executor  holds  a  bill  or 
note,  he  has  authority  as  such  holder  to  extend  the  time  for 
payment.* 

§  957.  What  Agreements  are  Valid. — An  agreement  for 
extension  of  the  time  of  payment,  in  order  to  discharge  a 
surety,  must  be  such  as  to  change  the  contract  of  the  princi- 
pal, and  put  it  out  of  the  holder's  power  to  enforce  it  during 
the  time  of  forbearance  agreed  on.®  If  it  does  not  prevent 
the  holder  from  proceeding  against  the  principal,  it  will  not 
discharge  the  surety.^^  It  need  not,  however,  be  such  an 
agreement  as  could  be  pleaded  by  the  principal  in  bar  to  a 
suit  at  law.^^   Neither  need  it  be  in  express  language,  or,  in 

'  2  Daniel  828,  330 ;  Rayner  v.  Fussey,  28  L.  J.  Exch.  132 ;  Frois  v.  May- 
field,  33  Tex.  801  (1871) ;  Winne  v.  Colorado  Springs  Co.,  3  Col.  166  (1876). 

•  By les  260 ;  Chitty  468 ;  Philpot  v.  Briant,  4  Bing.  717 ;  S.  0.,  3  C.  A  P.  214. 

•Carr  v,  Howard,  8  Blackf.  190  (1846);  Brinagavi  v.  Phillipe,  1  B.  Mon. 

283(1841). 

*  Whittmer  v,  Ellison,  72  111.  301  (1874). 

'Tiernan  v.  Woodruff,  6  McLean  350  (1862). 

•Chappell  v.  Raymond,  20  La.  An.  277  (1868). 

^Woodbury  v.  Lamed,  5  Minn.  339  (1861). 

•North  v.  Walker,  66  Mo.  453  (1877). 

'Buchanan  v.  Bordley,  4  Har.  &  McH.  41  (1797) ;  Norris  v.  Crummey,  2 
Rand.  323  (1824) ;  Ripley  v.  Greenleaf,  2  Vt.  129  (1829) ;  Newell  v.  Hanaer, 
4  How.  684  (Miss.  1840);  Parnell  v.  Price,  3  Rich.  121  (1846);  McCune  v. 
Belt,  38  Mo.  281  (1866). 

••Davis  V.  Graham,  29  Iowa  614  (1870);  Grabfelder  t;. Willis,  10  Biau- 
330  (1882);  Blackstone  Bank  v.  Hill,  10  Pick.  129  (1830). 

"  Dickerson  v.  Board  of  Commissioners,  6  Ind.  128  (1855). 
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general,  ia  writiDg,  but  a  mutual  understandiug  and  inVt^- 
tion  of  the  parties  will  be  suflScient.^  It  may  be  implied 
from  circumstances.*  The  words  "received,"  "renewed," 
indorsed  on  a  note  may  be  construed  to  amount  to  such  an 
agreement.'  So,  too,  more  plainly  an  indorsement  "six 
months*  further  time  is  given  on  the  within  note  and  interest 
paid  to  "  the  end  of  such  time.*  An  extension  may  be  proved 
by  parol  evidence,  even  though  an  express  agreement  for  it 
has  been  indorsed  on  the  note  without  the  holder's  author- 
ity.* So,  where  an  agreement  for  extension  is  written  out, 
parol  evidence  may  still  be  admissible  to  show,  by  conversa- 
tions between  the  parties  before  and  afterward,  that  the 
agreement  was  made  upon  the  express  condition  that  it 
should  not  take  effect,  unless  the  surety  consented  to  it.' 
The  burden  of  proof  is  upon  the  surety  alleging  that  the 
time  for  paying  the  instrument  has  been  extended.''  And 
the  agreement  for  extension  may  be  a  conditional  one,  as  we 
have  seen.  In  this  case  the  condition  must  be  strictly  per- 
formed, and  the  surety  will  not  be  discharged  unless  it  is  so.* 

§  958.  Definite  Period  of  Extension. — A  surety  will  not 
be  discharged  by  any  agreement  giving  further  time  to  the 
principal,  unless  a  definite  period  of  time  is  given.®  And 
it  has  been  held  that  a  mere  agreement  to  extend  the  time 
for  paying  a  note  is  no  bar  to  an  action  at  law  brought  on 

» Brooks  V.  V^right,  13  Allen  72  (1866).  But  to  the  effect  that  it  muat  be 
express,  see  Miller  v.  Stern,  2  Penna.  St.  286  (1845). 

"Davis  V.  Graham,  29  Iowa  514  (1870). 

*Lime  Bock  Bank  v.  Mallett,  34  Me.  54  (1852) ;  S.  C,  42  lb.  349  (1856). 
^Dubuisson  v.  Folkes,  30  Miss.  432  (1855). 

*And  this  will  be  a  question  for  the  jury  to  determine,  Thompson  v, 
Boden,  81  Ind.  176  (1881). 

•Wilson  V.  Powers,  131  Mass.  539  (1881). 

'  Barclay  v.  Miers,  70  Ind.  346  (1880). 

•Harnsberger  v.  (ieiger,  3  Gratt.  144  (1846). 

•2  Daniel  333 ;  2  Edwards  {770;  1  Parsons  240;  Vary  v.  Norton,  6  Fed. 
Rep.  808  (1881);  King  v.  Hay n as,  35  Ark.  463  (1880);  Gardner  «.  WaUon, 
13  111.  847  (1851);  Hurd  v.  Marple,  2  Bradw.  402  (1878) ;  Tracy  v.  Quillen, 
65  Ind.  249  (1879) ;  Miller  v.  Arnold,  65  lb.  488  (1879) ;  Prather  v.  Young,  67 
lb.  480  (1879) ;  Cotes  t;  Thayer,  93  lb.  156  (1883) ;  Morgan  v.  Thompson,  60 
Iowa  280  (1882) ;  Clarke  Co.  v.  Covington,  26  Miss.  470  (1853) ;  Deal  v.  Coch- 
ran, 66  N.  C.  269  (1872) ;  Parnell  v.  Price.  3  Rich.  121  (1846) ;  Hale  v.  Forbea, 
8  Mont.  395  (1879) ;  Cherry  v.  Miller,  7  B.  J.  Lea  305  (1881). 
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the  note  within  the  time  limited.^  A  mere  agreement,  after 
due  protest  and  notice  given,  not  to  press  the  acceptor  of 
a  bill,  will  not  discharge  the  drawer.*  So,  an  agreement 
for  an  extension  of  certain  notes  "  beyond  the  day  of  their 
maturity,"  is  not  sufficiently  certain  to  discharge  the  surety.* 
So,  a  statement  on  the  payee's  part,  that  the  makers  could 
keep  the  money  for  the  same  rate  of  interest  they  had  been 
paying,  is  not  definite  enough  to  constitute  a  binding  exten- 
sion.* So,  an  agreement  to  extend  the  payment  of  a  note 
"until  fall"  would  seem  not  to  be  sufficiently  definite."  But 
the  contrary  has  been  held  of  the  expressions  "  to  the  sum- 
mer" (as  meaning  June  1st),  and  "until  fall"  (as  meaning 
September  1st).®  In  like  manner,  the  expression  "until  after 
harvest"  has  been  held  to  be  too  indefinite,"'  and  the  expres- 
sion "until  after  threshing"  to  be  definite  enough.*  So,  an 
extension  for  "twenty  or  thirty  days"  has  been  held  to  be 
sufficiently  definite.® 

If  a  note  payable  on  demand  is  extended  by  a  valid  agree- 
ment making  it  payable  in  yearly  installments,  it  will  dis- 
charge the  surety;*®  although  the  agreement  provides  for 
the  whole  note  maturing  on  default  in  payment  of  the  first 
installment."  But  if  a  holder  agrees  not  to  sue  for  eight 
months  on  a  demand  note,  he  will  not  thereby  release  an 
indorser,  who  has  indorsed  it  "  accountable  in  eight  months 
from  date.""  A  renewal  of  an  acceptance  is  the  same  thing 
as  an  extension.^*    But  an  agreement,  after  the  making  of  a 

*  Murphy  v.  Bobbins,  17  Ind.  422  (1861) ;  Nelson  v.  White,  61  76. 139  (1878). 
'Chitty  466;  Walwyn  v.  St.  Quintin,  1  Bos.  &  P.  652. 

•Ward  V.  Wick,  17  Ohio  St.  159  (1867). 

*  Turner  v.  Williams,  73  Me.  466  (1882) ;  McCune  v.  Belt,  88  Mo.  281  (1866). 

*  Cherry  v.  Miller,  7  B.  J.  Lea  305  (1881). 
•Abel  V.  Alexander,  45  Ind.  523  (1874). 
'Findley  v.  Hill,  8  Greg.  247  (1880). 
"Moulton  V.  Posten,  52  Wis.  169  (1881). 
•Hamilton  v.  Prouty,  50  Wis.  592  (1882). 
'•Gifford  V.  Allen.  3  Mete.  255  (1841). 

"  Reed  v.  Stoddard,  100  Mass.  425  (1868). 

"Bagley  v.  Buzzell,  19  Me.  8S  (1841). 

^•Thomas  v.  SteUon,  59  Me.  229  (1871):  Eoutz  v.  Vanolief,  65  Cal.  845 
(1880). 
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note,  for  its  payment  out  of  certain  business  profits,  and  {or 
renewal  for  two  years,  will  not  bar  an  action  on  the  note  or 
effect  a  release  of  the  surety.^ 

§  959.  Actual  Contract  Necessary. — To  effect  the  dis- 
charge of  a  surety,  there  must  be  a  valid  contract  for  for- 
bearance to  the  principal.*  Mere  delay  in  collecting  the  bill 
or  note  will  not  discharge  an  indorser  whose  liability  has 
been  fixed  by  proper  demand  and  notice,'  or  a  surety.  So, 
a  surety  for  goods  purchased  will  not  be  discharged  by 
mere  delay  on  the  creditor's  part  in  enforcing  the  payments 
agreed  on  by  the  principal,  in  the  absence  of  a  binding 
agreement  for  such  forbearance.*  In  like  manner,  a  surety 
will  not  be  discharged  by  indulgence  on  the  creditor's  part 
to  the  principal,  without  any  definite  agreement,  although 
the  creditor  receives  collateral  at  the  time  of  such  forbear- 
ance.* So,  an  indulgence  to  the  principal  on  an  execution, 
after  judgment  rendered  against  the  surety,  will  not  dis- 
charge the  latter.®  But  a  surety  will  be  discharged,  if  the 
creditor,  after  being  notified  under  the  statute  to  sue  the 
principal,  takes  a  judgment  against  him  by  consent,  and 
enters  a  formal  stay  of  execution  for  a  given  time.''  So,  an 
indorser  will  be  discharged  by  a  consent  on  the  holder's 
part,  at  a  meeting  of  the  maker's  creditors,  to  permit  the 
property  of  the  maker  to  be  sold  on  time,  such  sale  necessa- 
rily involving  forbearance  on  the  part  of  the  creditors.* 

It  follows,  from  what  has  been  said,  that  a  surety  will  not 
be  discharged  by  a  mere  offer  of  extension  to  the  princi- 
pal, which  has  not  been  accepted;*  or  by  giving  the  pur- 

» Thurston  v.  James,  6  R.  1. 103  (1859). 
'  Heath  v.  Key,  1  Younge  &  J.  484. 
•Page  V.  Webster,  15  Me.  249  (1839). 

*McKechnie  v.  Ward,  58  N.  Y.  541  (1874) ;  Woolfolk  v.  Plant,  46  Ga.  422 

(1872). 

•Bank  of  Utica  v.  Ives,  17  Wend.  601  (1837). 

•  Byles  253  n.;  Bray  v.  Manson,  8  M.  &  W.  668;  Pole  v.  Ford,  2  Chit.  126; 
Butler  V.  Gambs,  1  Mo.  App.  466  (1876). 

'Shields  v.  Reynolds,  9  W.  Va.  483  (1876). 

•Lobdell  v.  Niphler,  4  La.  294  (1832). 

•Byles  253;  Chitty  468;  1  Parsons  245;  Hewet  v.  Ooodrick,  2  Car.  A,  P. 
468;  Badnall  v.  Samuel,  3  Price  521. 
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chaser  to  understand  that  the  debt  "might  be"  extended  on 
payment  of  interest;*  or  by  a  proposal  on  the  principal's 
part  to  pay  extra  interest  if  the  holder  would  extend  the 
bill  ;*  or  by  an  agreement  for  extension  not  actually  carried 
out,^  and  not  resulting  in  an  extension  in  fact.* 

§  960.  Extension  by  Takinfir  New  Bill  or  Note.— If  the 
creditor  receives  from  the  principal  a  new  bill  or  note  pay- 
able in  future,  in  payment  of  the  debt,  it  will  imply  a  bind- 
ing agreement  for  extension  pending  the  running  of  such 
new  paper,  and  as  such  will  discharge  one  who  is  surety  for 
the  original  debt/  This  is  true,  also,  if  the  original  debt  is 
evidenced  by  a  bond.®  So,  if  a  joint  note  is  extended  by 
taking  a  part  payment  and  the  individual  note  of  one 
maker  for  the  balance,  although  the  original  note  is  re- 
tained by  the  holder."'  Any  negotiable  security  payable  in 
the  future,  taken  from  the  acceptor  of  a  bill  or  the  maker 
of  a  note,  will  have  the  same  effect  as  to  other  parties.*  But 
merely  giving  the  check  of  a  third  person  as  collateral  on 
the  maker's  part  will  not  effect  an  extension  or  discharge 
the  surety.'  On  the  other  hand,  taking  a  new  note  from  the 
maker,  with  fresh  collateral,  will  discharge  a  surety  on 
the  old  note.*^  And  if  the  maker  of  a  note  is  known  to 
the  holder  to  be  an  accommodation  maker,  and  therefore 
a  surety,  giving  time  to  the  indorser  accommodated,  and 
taking  his   notes,  will  discharge  the   maker.^^    So,  if  the 

'  Booth  V.  Wiley,  102  111.  84  (1882). 

'Dillon  V,  Russell,  5  Neb.  484  (1877). 

«  Balch,  Ex  parte,  2  Low.  44  (1875). 

*  Jaffray  v.  Crane,  50  Wis.  349  (1880). 

^Byles  252;  Chitty  461;  Gould  v.  Robson,  8  East  676;  English  v.  Darley, 
2  Bos.  &  P.  62;  Myers  ©.Willis,  5  Hill  463  (1843);  Millerd  v.  Thorn,  56  N. 
Y.  402  (1874) ;  Morris  Canal.Co.  t;.  Van  Vorst,  1  Zab.  100  (1847) ;  Barnum  v. 
Gilman,  27  Minn.  466  (1881) ;  Smith  v.  Sheldon,  35  Mich.  42  (1876) ;  Michi- 
gan State  Bank  v.  Leavenworth,  28  Vt  209  (1855);  Henderson  v,  Marvin, 
SI  Barb.  297  (1859) ;  or  with  dismissal  of  pending  suit,  Callaway  v.  Price,  32 
Gratt.  1  (1879). 

•Chitty  463;  Rees  v.  Berrington,  2  Ves.  540. 

'Hubbard  v.  Qurney,  64  N.  Y.  457  (1876). 

■Chitty  464;  Claxton  t;.  Smith,  3  Mod.  87. 

•Van  Etten  v.  Troudden,  67  Barb.  342  (1874). 

"Rogers  v.  School  Trustees,  46  111.  428  (1868). 

"  Westervelt  v.  French,  6  Stew.  451  (N.  J.  1881). 
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holder  takes  a  renewal  of  the  note,  which  is  a  conditional 
payment,  and  at  the  same  time  receives  interest  on  it  in 
advance,  he  will  thereby  discharge  a  surety  on  the  original 
note.^  And  it  has  been  held,  that  taking  a  note  payable 
in  future  with  interest  for  the  full  amount  of  a  debt,  as 
collateral  to  a  bond  originally  given  for  it,  will  suspend  the 
creditor's  right  to  sue  on  the  bond  and  discharge  the  surety 
on  it.^  Taking  collateral,  however,  is  to  be  distinguished 
from  taking  a  bill  or  note  in  payment,  and  will  be  consid- 
ered more  particularly  hereafter. 

Taking  part  payment  and  a  new  bill  payable  in  future 
for  the  balance  is  an  extension  of  the  original  bill  of  ex- 
change, although  it  is  retained  as  security.*  And  where  a 
new  note  is  taken  in  payment,  its  effect  as  an  extension  is 
not  diminished  by  the  fact  that  it  is  not  paid  when  due.* 
And  even  where  the  note  taken  in  payment  was  usurious  in 
itself,  and  was  not  paid  at  maturity,  it  has  been  held  to  be  a 
suflScient  consideration  for  a  contract  of  extension.'  On  the 
other  hand,  taking  a  note  payable  in  the  future  for  arrears 
of  interest  due  is  not  an  extension  of  the  time  for  paying 
the  principal.^ 

§  961.  Extension  by  Taking  Oollateral. — If  the  holder  of 
a  bill  or  note  receives  collateral  from  the  principal  debtor,  it 
will  not  amount  to  an  extension  of  the  instrument  or  a  dis- 
charge of  the  surety,  unless  coupled  with  some  agreement 
for  forbearance.'  And  even  if  the  holder,  after  maturity  of 
a  note,  takes  a  collateral  mortgage  with  a  covenant  in  it  to 
pay  at  a  certain  time  named,  it  will  not  amount  to  an  exten- 
sion.*   So,  too,  if  he  takes  as  collateral  a  deed  of  trust,  with 

• 

» First  Nat.  Bank.  v.  Leavitt,  65  Mo.  562  (1877). 

"  Armistead  v.  Ward,  2  Patt.  &  H.  604  (1857). 

'Chitty  464;  Gould  v.  Robson,  8  East  576;  Andrews  v.  Marrett,  58  Me. 
539  (1870). 

♦Norton  v.  Roberts,  4  T.  B.  Mon.  491  (1827). 

•Moulton  V.  Posten,  52  Wis.  169  (1881). 

•Gahn  v.  Niemcewicz,  11  Wend.  312  (1833). 

'  Brick  V.  Freehold  Nat.  Bkg.  Co.,  8  Vroom  307  (1875) ;  Thurston  v.  JamM, 
6  R.  I.  103  (1859) ;  Hazard  u.  White.  26  Ark.  155  (1870). 

•Brengle  v.  Bushey,  40  Md.  141  (1874). 
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a  condition  for  its  defeasance  if  the  note  should  be  paid  in  a 
given  time,  it  will  not  bar  his  right  of  action  against  the 
maker,  and  will  therefore  not  release  the  surety.^ 

On  the  other  hand,  a  deed  of  trust  given  after  the  ma- 
turity of  a  note  to  secure  its  payment,  and  providing  that 
no  sales  of  the  land  conveyed  shall  be  made  for  that  pur- 
pose for  a  certain  length  of  time,  will  be  suflScient  consid- 
eration to  support  an  agreement  for  extension.*  And  if 
additional  signatures  are  obtained  on  a  note,  as  sureties,  in 
consideration  of  an  extension  given  to  the  maker,  an  origi- 
nal surety  on  the  note  will  be  discharged  by  the  extension.* 
So,  a  surety  will  be  discharged  if  the  holder  agrees  not  to 
sue  the  principal  for  a  definite  term,  in  consideration  of  the 
conveyance  of  property  by  the  principal  to  him  as  collat- 
eral.* V 

§  962.  Extension  by  Oognovit — ^Agreement  Not  to  Sue. — 
If  the  holder  of  a  bill  or  note  gives  time  to  the  acceptor  or 
maker,  and  takes  a  cognovit  or  warrant  of  attorney  for  his 
security,  he  will  thereby  discharge  the  drawer  and  indors- 
ers.*  So,  too,  if  he  takes  a  cognovit  payable  in  installments 
at  a  distant  time,®  or  if  he  takes  a  confession  of  judgment 
with  a  long  stay  of  execution.^  But  if  the  warrant  of  attor- 
ney is  taken  without  any  agreement  to  give  time  to  the 
principal,  and  without  necessarily  eflfecting  such  extension, 
it  will  not  discharge  a  surety.*  This  is  the  case  where  a 
cognovit  is  taken  from  the  acceptor  after  action  brought 
with  an  extension  of  time  for  three  weeks  before  entering 

^Headlee  v.  Jones.  43  Mo.  235  (1869). 

"Smarr  v.  Schnitter,  38  Mo.  478  (1866). 

••Ritchie  v.  Gibbs,  7  Bradw.  149  (1880). 

*  Branch  Bank  v.  James,  9  Ala.  949  (1846). 

*Chitty  461. 

•Chitty  466,  468;  Smith  v.  Becket,  13  East  187;  King  t;.  Sheriff  of  Surrey, 
1  Taunt.  161;  Smith  v.  Knox,  3  Esp.  46;  Willison  v.  Whitaker,  2  Marsh. 
888 ;  7  Taunt.  53 ;  Hall  v.  Cole,  4  Ad.  &  El.  577. 

'  Nisbett  V.  Smith,  2  Bro.  C.  C.  581. 

•Chitty  468;  2  Edwards  {  775;  Ayrey  v.  Davenport,  2  New  Rep.  474; 
Price  V.  Edmunds,  10  B.  <fe  C.  678 ;  Clarke  v.  Wilson,  3  M.  &  W.  208;  Hulme 
V.  Coles,  2  Sim.  12.  This  rule  applies  to  indorsers,  Mohawk  Bank  v.  Van 
Home,  7  Wend.  117  (1831) ;  Sizer  v.  Heacock,  23  16.  81  (1840). 
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up  judgment,  no  delay  having  been,  in  fact,  occasioned  by 
such  extension.^  And  this  is  true  of  a  confession  of  judg- 
ment with  an  extension  for  a  longer  time,  e.  g.^  until  the 
second  term  of  court,  if  the  time  within  which  judgment 
could  be  obtained  in  the  ordinary  way  is  not  thereby  pro- 
longed;' and  even  though  an  agreement  is  made  at  the  time 
of  entering  the  judgment  by  confession  not  to  issue  an  exe- 
cution until  such  day.*  So,  it  will  be  sufficient  if  the  agree- 
ment for  stay  of  execution  is  for  forbearance  until  default 
made  in  any  installment,  the  cognovit  being  made  payable 
in  installments,  and  judgment  having  been  actually  entered 
upon  the  first  default  sooner  than  it  could  have  been  done 
in  the  ordinary  course  of  suit.* 

In  like  manner,  an  agreement  with  the  principal  for  valu- 
able consideration  to  give  him  time,  and  not  to  sue  him 
within  such  time,  will  discharge  the  surety."  And  this 
is  true  even  of  a  verbal  contract  not  to  sue  the  principal 
within  a  given  time,  if  such  contract  is  upon  valid  consid- 
eration.® And  the  assignment  of  a  judgment  by  the  prin- 
cipal to  the  creditor  would  be  such.^ 

§  963.  Extension  by  Fart  Payment — Payment  of  Interest. 
— Part  payment  of  a  note  received  by  the  holder  is  not  an 
extension  of  the  time  for  paying  the  balance  due  on  it.' 
Neither  is  the  receipt  of  interest  by  the  payee,  even  after 
the  maturity  of  a  note,  evidence  of  an  agreement  to  give 
further  time  on  it,  so  as  to  discharge  a  surety.*    So,  too,  an 

*  Jay  V.  Warren,  1  C.  &  P.  532. 

^Byles  250;  Kennard  i;.  Enott,  4  Man.  &  G.  474;  Michael  v.  Myers,  6  lb, 
702;   Snydam  v.  Vance,  2  McLean  99  (1840).     But,  in  pleading  such  an 
extension,  it  need  not  be  specially  averred  by  the  surety  that  the  time  for 
taking  judgment  was  thereby  extended,  Kennard  v.  Knott,  supra;  Isaac  v 
Daniel,  8  Q.  B.  600. 

•Hallett  V.  Holmes,  18  Johns.  28  (1820). 

*Chitty  468;  Price  v.  Edmunds,  10  B.  &  0.  678. 

•Home  V.  Bodwell.  5  Gray  457  (1855). 

•Byles  252;  Moss  v.  Hall,  6  Exch.  50. 

'  Varnum  t;.  Milford,  2  McLean  74  (1840). 

•Nightingale  v.  Meginnis,  5  Vroom  461  (1871) ;  Holderman  v.  Woodward, 
22  Kan.  734  (1879) ;  Garton  v.  Union  City  Nat.  Bank,  34  Mich.  279  (1876). 

•Freeman's  Bank  v,  Rollins,  13  Me.  202  (1836). 
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agreement  on  the  maker's  part  to  pay  interest,  in  considera- 
tion of  time  being  given  to  him,  will  not,  of  itself,  extend 
his  time  for  payment  or  discharge  his  surety,^  So,  an  agree- 
ment to  pay  a  higher  rate  of  interest  is  not  an  extension  ;* 
nor  the  actual  payment  of  extra  interest  accompanied  by 
forbearance  on  the  holder's  part;*  nor  even  the  payment  of 
interest  in  advance  after  the  maturity  of  the  note.*  It  has 
been  held,  however,  that  a  payment  of  interest  in  advance 
beyond  the  maturity  of  a  note  amounts  to  an  extension  of 
payment  and  discharges  the  surety.*  And  this  will  be 
presumed  of  the  payment  of  a  year's  interest  in  advance.* 
On  the  other  hand,  an  indorsement  in  the  words  '*  this  note 
is  extended  to  six  months,  interest  paid  up  to  March  1874," 
has  been  held  not  to  be  sufficient,  of  itself,  to  show  a  bind- 
ing contract  to  extend  the  note.^  But  a  receipt  for  a  certain 
sum  indorsed  on  a  note  may  be  shown,  in  a  surety's  behalf, 
to  have  been  for  an  advance  payment  of  interest,  and  to 
have  so  read  originally.*  And,  in  general,  an  extension  of 
time  to  the  principal  may  be  proved  by  parol  evidence." 
But  the  surety  is  not  entitled  to  inspect  deeds  or  other 
instruments  in  the  holder's  possession,  on  the  suggestion 
that  an  extension  of  the  bill  in  controversy  has  been  given 
by  such  instrument.^® 

§  964.  Oonsideration  Necessary  to  Extension. — ^Extension 
of  time  to  the  principal,  in  order  to  constitute  a  discharge 
of  the  surety,  must  be  founded  upon  a  consideration  which 

» Berry  v.  Pullen,  69  Me.  101  (1879). 

•Bucklen  v.  Huff,  52  Ind.  474  (1876). 

•Eaton  V.  Waite,  66  Me.  221  (1877). 

*  Oxford  Bank  v.  Lewis,  8  Pick.  457  (1829) ;  Freeman's  Bank  v.  Rollins,  13 
Me.  202  (1836) ;  Hosea  v.  Rowley,  57  Mo.  857  (1874) ;  Coster  v.  Mesner,  68 
lb.  549  (1875). 

•Preston  v.  Henning,  6  Bush  556  (1869):  New  Hampshire  Sav.  Bank  v. 
Ela,  11  N.  H.  385  (1840). 

•Lemmon  v.  Whitman.  75  Ind.  318  (1881). 

•    '  Grossman  v,  Wohlleben.  90  111.  537  (1878). 

•Mennet  v.  Grisard,  79  Ind.  222  (1881). 

•Artcher  v.  Douglass,  5  Denio  509  (1848). 

••Chitty  468;  Smith  v.  Winter,  3  M.  &  W.  309;  8.  0.,  4  26.  454. 


650  PRINCIPAL  AND  SUBETY. 

is  sufficient  in  law  ;^  although  it  seems  that  the  earlier  cases 
did  not  require  this.^  In  like  manner,  an  agreement  not  to 
sue  the  principal,  which  is  void  for  want  of  consideration^ 
will  not  effect  a  discharge  of  the  surety.*  An  agreement  for 
extension,  to  have  such  effect,  must  have  a  new  and  valid 
consideration;*  and  without  such  consideration  it  will  not 
discharge  the  surety.*  A  surety  may  by  parol  prove  that 
an  agreement  for  forbearance  was  made  for  a  certain  consid- 
eration, e.  g.  for  interest  to  be  paid  by  the  principal.*  So^ 
a  note  by  the  principal,  made  upon  the  same  day  with  the 
agreement  for  extension,  will  be  admissible  as  evidence  of  a 
consideration  for  the  agreement."'  And  where  there  has  been 
a  special  finding  showing  an  agreement  for  extension,  it  will 
not  be  inferred,  in  the  absence  of  such  a  finding,  that  no 
consideration  existed.® 

*  Vary  v,  Norton,  6  Fed.  Rep.  808  (1881) ;  Wilson  v.  Powers,  130  Maaa.  127 
(1881) ;  Huffman  v,  Hulbert.  18  Wend.  375  (1835) ;  Miller  v.  Stem.  12  Penna. 
St.  383  (1849) ;  Mariners'  Bank  v.  Abbott,  28  Me.  280  (1848) ;  Chute  v.  Pattee, 
87  Me.  102  (1854) ;  Blazer  v.  Bundy,  15  Ohio  St.  57  (1864) ;  Gardner  v,  Wat- 
son, 13  111.  347  (1851) ;  Hurd  v,  Marple,  2  Bradw.  402  (1878);  Henderson  v. 
Dodgson,  9  Bradw.  80  (1881) ;  Clark  v.  Bryce,  64  Qa.  486  (1880) ;  Dickerson 
V.  Board,  6  Ind.  128  (1855) ;  Halstead  v.  Brown,  17  Ind.  202  (1861) ;  Holmea 
v.  Dole,  1  Clarke  Ch.  71  (1839) ;  Branch  Bank  v.  James,  9  Ala.  949  (1846) ; 
Huey  v.  Pinney.  5  Minn.  310  (1861);  Friedenberg  v,  Robinson,  14  Fla.  180 
(1872) ;  Bowen  v.  Darby,  lb.  202;  Bonner  v.  Kelson,  57  Ga.  438  (1876). 

*Chitty  467;  Oould  v.  Robson,  8  East  576. 

•Byles  252;  Chitty  467;  Arundel  Bank  v,  Goble,  2  Chit  335;  Willison  t?. 
Whitaker,  7  Taunt.  53 ;  Brickwood  v.  Annis.  5  76.  53 ;  Walwyn  «.  St.  Quin- 
tin,  1  Bos.  <&  P.  655;  Dean  v.  Newhall,  8  T.  B.  168;  Fitch  v.  Sutton,  5  East 
280;  Carstairs  v.  Rolleston,  5  Taunt.  551;  Clarke  i;.  Wilson,  8  M.  <&  W.  208. 

*2  Edwards  {{  770,  771 ;  1  Parsons  240;  Grover  «.  Hoppock,  2  Dutch.  191 
(1857) ;  Gardiner  «.  Watson,  13  111.  347  (1851) ;  Hunt  v.  Postlewait,  28  Iowa 
427  (1870) ;  Roberts  v.  Richardson,  39  Iowa  290  (1874) ;  Dare  v.  Hall,  70  Ind. 
545  (1880);  Harter  v.  Moore,  5  Blackf.  367  (1840);  Roberts  v.  Stewart,  31 
Miss.  664  (1856) ;  Clarke  Co.  v.  Covington,  26  M-iss.  470  (1853) ;  Hunt  v. 
Knox,  34  Miss.  655  (1857);  Nichols  i;.  Douglass,  8  Mo.  49  (1843);  Farm- 
ers' Bank  v.  Reynolds,  13  Ohio  84  (1844) ;  Buckalew  i;.  Smith,  44  Ala.  638 
(1870) ;  Hunter  v,  Clark,  28  Tex.  159  (1866) ;  Burr  v,  Boyer,  2  Neb.  265. 

•Waters  v.  Simpson,  7  111.  570  (1845) ;  Hogshead  v.  Williams,  55  Ind.  145 
(1876) ;  Carr  v.  Howard,  8  Blackf.  190  (1846) ;  Hemerv  v.  Marksberry,  57 
Mo.  399  (1874);  Cherry  t;.  Miller,  7  B.  J.  Lea  305  (1881);  Payne  v.  Com- 
mercial Bank,  6  Sm.  &  M.  24  (1846) ;  Roberto  v,  Stewart,  31  Miss.  664  (1&56) ; 
Rupert  V.  Grant,  6  Sm.  <&  M.  433,  overruled;  Costello  v.  Wilhelm,  13  Kann. 
229  (1874). 

•Bradshaw  v.  Combs,  102  111.  428  (1882). 

» Hutchinson  v.  Moody,  18  Me.  393  (1841). 

•  Wendling  v.  Taylor,  57  Iowa  354  (1881). 
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§  965.  Payment  as  Consideration — ^Interest. — A  part  pay- 
ment of  the  debt  is  not,  in  general,  a  suflBcient  consideration 
for  forbearance  as  to  the  balance.*  Neither  is  such  part 
payment  sufficient,  although  coupled  with  a  promise  to  pay 
the  balance  in  installments.^  Receiving  part  payment,  how- 
ever, before  the  debt  is  due  is  sufficient  consideration  for  an 
extension  beyond  that  time  as  to  the  balance,  and  will  dis- 
charge a  surety.'  So,  an  agreement  for  extension,  in  consid- 
eration of  a  payment  advanced  on  account  of  another  debt^ 
will  be  binding  as  to  the  principal,  and  sufficient  to  discharge 
the  surety.* 

An  agreement  for  forbearance  in  consideration  of  the  pay- 
ment of  interest  already  due  is  also  insufficient.*  So,  an 
agreement  that  a  note  might  run  as  long  as  the  interest 
should  be  paid  will  not  discharge  a  surety,  even  upon  a  sub- 
sequent payment  of  the  matured  interest.®  So,  an  agreement 
in  consideration  that  the  interest  then  due  should  be  paid  at 
the  original  rate  and  that  a  portion  of  the  subsequently  ac- 
cruing interest  at  such  rate  should  be  applied  in  extinguish- 
ment of  the  principal.''  A  promise  to  pay  interest  is  not,  in 
general,  such  a  consideration  as  will  support  an  extension  of 
the  debt  and  discharge  the  surety.®  Neither  is  it  sufficient, 
if  the  principal  pays  the  same  rate  after  maturity  as  before, 

»2  Daniel  333;  Pabodie  v.  King,  12  Johns.  426  (1815).;  Jenkins  v.  Clark- 
son,  7  Ohio  72  (1835) ;  Turnbull  v.  Brock,  31  Ohio  St.  649  (1877) ;  Mason  v. 
Peters,  4  Vt.  101  (1831) ;  Wheeler  v.  Washburn,  24  16.  293  (1852) ;  Roberts 
V.  Stewart,  31  Miss.  664  (1856);  Andrews  v.  Hagadon,  54  Tex.  571  (1881) ; 
Prather  v.  Gammon,  25  Kans.  879  (1881);  Petty  v.  Douglass,  76  Mo.  70 
(1882). 

'Hunt  V.  Knox,  34  Miss.  655  (1857).  But  an  extension  to  the  maker  on 
his  making  an  extra  payment  therefor  after  maturity,  and  after  the  indorser 
had  been  nxed  by  due  notice  of  dishonor,  will  discharge  the  indorser,  Veazie 
V.  Carr,  3  Allen  14(1861). 

•Greeley  v,  Dow,  2  Mete.  176  (1840) ;  Rigsbee  v.  Bowler,  17  Ind.  167  (1861). 

*Rig8bee  v.  Bowler,  supra. 

*  Wilson  V.  Powers,  130  Mass.  127  (1881);  Stuber  v.  Schack,  83  111.  191 
(1876);  Halstead  v.  Brown,  17  Ind.  202  (1861);  Dare  v.  Hall,  70  Ind.  545 
(1880).    But  see  Grafton  Bank  v.  Woodward,  5  N.  H.  99  (1829). 

•Starret  v,  Burkhalter,  70  Ind.  285  (1880). 
'Wilson  V.  Powers.  130  Mass.  127  (1881). 

■Reynolds  v.  Ward,  5  Wend.  501  (1830) ;  Chrisman  v.  Tuttle,  59  Ind.  155 
(1877) ;  Dare  v.  Hall.  70  Ind.  545  (1880). 
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and  agrees  to  pay  the  principal  already  matured  in  install- 
ments/ But  it  has  heen  held  in  many  cases  that  an  agree- 
ment to  extend  a  bill  or  note  for  a  definite  time  on  payment 
of  interest  is  supported  by  suflScient  consideration,  although 
the  interest  be  not  paid  in  advance,  and  that  it  will  there- 
fore release  the  surety.*  An  agreement  to  pay  interest  after 
maturity  at  a  reduced  rate  has  been  held  not  to  be  a  sufficient 
consideration,*  while  an  agreement  to  pay  at  an  increased 
rate  has  been  held  good.^  And  it  is  said  that  an  agreement 
to  pay  compound  interest  on  a  note  already  due  will  not 
support  an  agreement  for  extension,*  But  payment  of  inter- 
est in  advance  is  a  sufficient  consideration  for  such  exten- 
sion.* 

§  966.  Other  Agreement  as  Oonsideration. — ^The  payment 
of  a  specified  sum  for  an  extension,  agreed  upon  at  the  time 
the  note  was  made,  will  discharge  the  surety.''  So,  the  sub- 
jecting of  exempt  property  to  execution  by  a  deed  of  trust;' 
or  giving  a  new  note  in  renewal  with  an  additional  surety.* 
So,  an  agreement  to  procure  the  signature  of  a  married 
woman,  who  had  no  separate  estate  and  whose  signature  was 
therefore  of  no  legal  efiect,  has  been  held  to  be  sufficient 
consideration  for  a  binding  extension,  thereby  releasing  the 
surety.*®   So,  it  is  sufficient  if  the  maker  agrees,  on  account 

» Woolford  V.  Dow,  34  111.  424  (1864) ;  Hume  v.  Mazelin,  84  Ind.  574  (1882). 

■Fawcett  v.  Freshwater,  31  Ohio  St.  637  (1877);  Chute  v.  Pattee.  37  Me. 
102  (1854);  Pierce  v.  Goldsberry,  13  Ind.  52  (1869);  Keirn  V.Andrews,  69 
Miss.  39  (1881) ;  Abel  v.  Alexander,  45  Ind.  523  (1874). 

•Dare  v.  Hall,  70  Ind.  545  (1880). 

*Huff  V.  Ck)le,  45  Ind.  300  (1873) :  Royal  v.  Lidsay,  15  Kans.  691  (1875). 

*Leeper  v.  McGuire,  57  Mo.  360  (1874). 

•Flynn  v,  Mudd,  27  111.  323  (1861);  Maher  v.  Lanfrom,  86  111.  513  (1877); 
Dickerson  v.  Board,  6  Ind.  128  (1855) ;  Abel  v.  Alexander,  45  Ind.  523  (1874) ; 
Kaler  v.  Hise,  79  Ind.  301  (1881);  Williams  v.  Scott,  83  Ind.  405  (1882); 
Warren  v.  Campbell,  26  Iowa  282  (1861);  Lime  Rock  Bank  v.  Mallett,  34 
Me.  547  (1852);  S.  C,  42  lb.  349  (1856);  Mariners*  Bank  v.  Abbott,  28  lb, 
280  (1848) ;  St.  Joseph  Fire,  Ac,  Ins.  Co.  v.  Hauck,  71  Mo.  465  (1880) ;  Still- 
well  V.  Aaron,  69  lb.  539  (1879);  Dubuisaon  v.  Folkes,  30  Miss.  432  (1855); 
New  Hampshire  Sav.  Bank  v.  Calcord,  15  N.  H.  119  (1844) ;  Calvert  «.  Good, 
95  Penna.  St.  65  (1880) ;  Gard  v.  Neff,  39  Ohio  St.  607  (1884). 

'  McComb  V.  Kittridge,  14  Ohio  348  (1846). 

'Semple  v.  Atkinson,  64  Mo.  504  (1877). 

•Gates  V.  Hamilton,  12  Iowa  50  (1861). 

'•Williams  v.  Jensen,  75  Mo.  681  (1882). 
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of  the  forbearance,  to  apply  money  in  his  hands  to  other 
debts  in  which  the  payee  is  interested  ;*  or  if  he  assumes  the 
payment  of  incumbrances  on  the  land,  for  which  he  gave 
the  note,  together  with  other  charges,  for  which  he  was  not 
otherwise  liable.*  So,  an  agreement  to  allow  certain  rents  to 
be  collected  and  credited  on  a  judgment  has  been  held  to  be 
sufficient  consideration  for  the  creditor's  agreement  to  for- 
bear.^ But  an  unperformed  agreement  by  the  principal  to 
give  a  confession  of  judgment  as  collateral  has  been  held  to 
be  insufficient  and  to  have  no  eflfect  on  the  surety's  liability.* 

§  967.  Uaurioua  Oonsideration. — If  the  extension  is  given 
in  consideration  of  an  executory  promise  to  pay  usurious 
interest,  it  will  not  be  a  binding  contract  and  will  not  release 
the  surety.^  But  it  has  been  held  that  such  an  agreement 
will  be  bindizig  on  actual  payment  of  the  usury,  and  will  in 
equity  discharge  a  surety,  although  the  contract  for  it  was 
originally  executory.®  Under  the  former  usury  law  of  Mis- 
sissippi, which  forfeited  the  excess  paid,  it  made  no  differ- 
ence whether  the  usury  was  actually  paid  or  not;  and  it 
has  been  held  that  a  promise  to  pay  usury  was  sufficient  con- 
sideration for  an  extension  discharging  the  surety.^  But  by 
a  later  statute  it  is  held  in  that  State  that  a  usurious  consid- 
eration is  not  sufficient  to  make  a  contract  binding.^    When 

•  Menifee  v.  Clark,  85  Ind.  304  (1871). 
•Kester  v.  Hulman,  65  Ind.  100  (1878). 
•Ducker  v.  Rapp.  67  N.  Y.  464  (1876). 
*Hunt  V.  Knox,  34  Miss.  655  (1857). 

*  2  Daniel  331 ;  2  Edwards  i  771 ;  Ferman  v,  Doubleday,  3  Lans.  216  (1870)  ^ 
Billington  v.  Wagner,  33  N.  Y.  31  (1865) ;  Kyle  v.  Bostick,  10  Ala.  589  (1846) ; 
Galbraith  v.  FuUerton,  53  111.  126  (1870);  Brainan  v.  Howk,  1  Blackf.  392 
(1825);  Halstead  v.  Brown,  17  Ind.  202  (1861);  Williams  v.  Boyd,  75  Ind. 
286  (1881);  Scott  v.  Hall,  6  B.  Mon.  285  (1845);  Tudor  v.  Goodloe,  1  lb. 
322  (1841);  Berry  v,  Pullen,  69  Me.  101  (1879);  Brown  v.  Prophet.  53  Miss. 
648  (1876) ;  Roberts  v.  Stewart.  31  lb,  664  (1856) ;  Jones  v.  Brown,  11  Ohio  St. 
601  (1860) ;  Calvert  v.  Good,  95  Penna.  St.  65  (1880) ;  Payne  v.  Powell,  14 
Tex.  600  (1855);  Burgess  v.  Dewey,  33  Vt.  618  (1861);  Meiswinkle  v.  Jung, 
30  Wis.  361  (1872) ;  St.  Maries  v.  Polleys,  47  lb.  67  (1879) ;  Irvine  v.  Adams, 
48  Wis.  468  (1879). 

•Armistead  v.  Ward,  2  Patt.  &  H.  504  (1857). 

'Brown  v.  Prophet,  53  Miss.  648  (1876). 

•Polkinghorne  v.  Hendricks,  61  Miss.  366  (1883).  See  Code  1880  {  1141,. 
forfeiting  all  interest  if  usury  taken. 
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an  extension  is  made  in  consideration  of  an  agreement  to 
pay  usury,  it  is  said  that  the  whole  amount  must  be  paid 
in  advance  in  order  to  effect  the  surety's  discharge;  and 
that  such  payment  must  be  averred  by  the  surety,  who 
pleads  that  the  debt  was  extended  for  such  consideration.* 

If  the  usurious  payment  is  actually  made,  it  is  held  in 
many  States  to  be  suflScient  consideration  for  an  extension 
which  will  discharge  the  sOrety.*  Many  cases,  however,  hold 
the  contrary,  although  the  forbearance  has  been  given  in 
accordance  with  the  agreement/  As  a  general  rule,  however, 
the  actual  payment  of  usury  is  suflScient  consideration  for 
a  binding  agreement  for  extension.*  But  if  a  collecting 
agent  receives  usury,  and  in  consideration  of  such  pay- 
ment agrees  to  extend  the  note  without  authority  from  his 
principal,  it  will  not  discharge  the  surety,  although  the  usu- 
rious payment  is  actually  received  by  the  principal;  but 
such  payment  will  be  credited  on  account  of  the  note.*^ 

Where  the  usurious  contract  is  merely  prohibited  under  a 
penalty,  and  not  made  void,  the  surety  has  been  held  to  be 
discharged  by  an  extension  to  his  principal  based  upon  it.* 
But  where,  as  in  New  York,  the  contract  for  usury  is  void, 
the  extension  granted  will  be  without  consideration  and 
without  effect  on  the  surety.''  So,  in  North  Carolina  it  makes 
no  difference  whether  the  usury  is  actually  paid  or  not,  and 

iPatton  V,  Shantlin,  14  B.  Mon.  15  (1853). 

'Kelley  v.  Gillaspie,  12  Iowa  65  (1861);  Robinson  v.  Miller,  2  Bush  179 
<1867) ;  Scott  v.  Harris,  76  N.  C.  205  (1877) ;  Moulton  v,  Posten,  52  Wis.  169 
(1881). 

•Gilder  v.  Jetter,  11  Ala.  256  (1847);  Corielle  v.  Allen,  13  Iowa  289  (1862) 
Howell  V.  Sevier,  1  B.  J.  Lea  360  (1878) ;  Smith  v,  Hyde,  36  Vt.  303  (1863) 

*2  Daniel  331 ;  2  Edwards  {  771 ;  Vary  v.  Norton,  6  Fed.  Rep.  808  (1881) 
Scott  V.  Satfold,  37  Qa.  384  (1867);  Camp  v.  Howell,  lb,  312  (1867);  Dan 
forth  V.  Semple,  73  111.  70  (1874) ;  Myers  v.  First  Nat.  Bank,  78  III.  257  (1875) 
Harbert  v.  Dumont,  3  Ind.  346  (1852);  Cross  v.  Wood,  30  Ind.  378  (1868) 
Lemmon  t;.  Whitman,  75  Ind.  318  (1881) ;  Kenningham  v.  Bedford,  1  B.  Mon 
825  (1841);  Stillweil  v.  Aaron,  69  Mo.  639  (1879) ;  Wild  v.  Howe,  74  Mo. 
551  (1881);  Wright  v.  Bartlett,  73  N.  H.  548  (1862);  Blazer  v.  Bundy,  15 
Ohio  St.  57  (1864) ;  Hamilton  v,  Prouty,  50  Wis.  592  (1880). 

*Farwell  v.  Meyer,  35  111.  41  (1864). 

•Wheat  V,  Kendall,  6  N.  H.  504  (1834). 

» Vilas  V.  Jones,  10  Paige  76, 1  N.  Y.  274  (1848) ;  National  Bank  of  Glovew- 
ville  V,  Place,  15  Hun  564  (1878) ;  Denick  v.  Hubbard,  27  Hun  847  (1882). 
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the  agreement  for  extension  based  on  it,  will  not  be  binding 
in  either  case.^  So,  too,  in  Wisconsin.*  And  in  New  Jersey 
the  payment  of  excessive  interest  will  be  treated  as  a  part 
payment,  and  an  extension  based  on  such  consideration  will 
therefore,  as  in  the  cases  of  such  payment  already  spoken  of, 
be  without  valid  consideration  and  ineffectual  as  a  discharge 
of  the  surety.' 

§  968.  Parties  to  Agreement — 06nsent  of  Surety. — It  is 
necessary,  as  we  have  seen,  that  an  agreement  for  forbear- 
ance to  discharge  the  surety  should  be  made  with  the  prin- 
cipal himself.  An  agreement  to  that  effect,  made  with  a 
stranger,  will  not  discharge  the  surety.*  So,  an  agreement 
for  extension  between  a  creditor  and  one  surety  will  not 
discharge  another  surety,  except  so  far  as  he  is  entitled  to 
contribution  against  the  surety  making  the  agreement.^ 

The  agreement  for  extension  must  not  only  be  made  on 
due  consideration  and  with  the  principal  himself,  but  it  must 
be  without  the  consent  of  the  surety.®  Thus,  an  extension 
to  the  acceptor,  without  the  drawer's  consent,  will  discharge 
the  drawer.''  So,  an  extension  to  one  joint-maker  (known  to 
be  a  surety  and  accepted  as  such)  without  consent  of  the 
other,  will  discharge  the  latter.^  But  where  the  relation  of 
joint-makers  as  principal  and  surety  is  not  known  to  the 

*  First  Nat.  Bank  v.  Linneberger,  83  N.  C.  454  (1880). 

•Meiswinkle  v.  Jung,  30  Wis.  361  (1872). 

•Nightingale  v.  ^leginnis,  5  Vroom  461  (1871). 

♦Byles  260  n.;  Chitty  462,  466;  2  Edwards  {  770;  Frazer  v.  Jordan,  8  El. 
&  Bl.  303.  But  see  Lyon  v.  Holt,  5  M.  <fc  W.  250;  Hefford  v.  Morton,  11 
La.  115  (1837). 

•Ide  V.  Churchill,  14  Ohio  St.  372  (1863). 

•  Chitty  463 ;  Bank  of  Ireland  v.  Beresford,  6  Dowl.  333 ;  Archer  v.  Hale,  4 
Bing.  464 ;  S.  C,  1  Moo.  &  P.  285 ;  Boaler  v.  Mayor,  19  C.  B.  (n.  s.  )  76 ;  Clark  v, 
Boyce,  64  Ga.  486  (1880) ;  Henderson  v.  Dodgson.  9  Bradw.  80  (1881) ;  Bla- 
zer V.  Bundy.  16  Ohio  St.  57  (1864) ;  Burr  v.  Boyer,  2  Neb.  265;  Dickerson 
V.  Board  of  Corners,  6  Ind.  128  (1855) ;  Hunt  v.  Knox,  34  Miss.  655  (1857) ; 
Cherry  v.  Miller,  7  B.  J.  Lea  305  (1881) ;  German  Sav.  As-sociation  v.  Helm- 
rick,  67  Mo.  110  (1874);  Jones  v.  Fleming,  16  La.  An.  622  (1860);  Prather 
V.  Young.  67  Ind.  480  (1879) ;  Chickasaw  Co.  v.  Pitcher,  36  Iowa  593  (1873) ; 
Treat  v.  Smith,  54  Me.  112  (1866) ;  Rose  v.  Williams,  5  Kans.  483  (1870) ; 
Claggett  V.  Salmon,  6  Gill  <&  J.  314  (1833). 

'Racine  Co.  Bank  v,  Lathrop,  12  Wis.  466  (1860). 

•Pooley  V.  Harradine,  7  El.  <fe  Bl.  431. 
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creditor,  an  extension  of  time  to  one  will  not  discharge  the 
other.' 

Where  the  extension  of  time  to  the  principal  is  without 
the  surety's  consent,  it  will  not  be  necessary  for  the  surety 
to  prove  that  he  has  been  damaged  by  it,  but  that  will  be 
presumed.^  But  if  the  indulgence  to  the  principal  is  with 
the  surety's  consent,  he  will  not  be  discharged  by  it.^  This 
is  true  where  the  forbearance  was  in  pursuance  of  the  original 
understanding  at  the -time  the  note  was  made/  But  consent 
to  an  extension  will  not  cover  a  subsequent  extension  granted 
without  consent.^ 

Consent  is  a  question  of  fact  for  the  jury.®  And  they  are 
entitled  to  consider  any  evidence  of  assent,  e.  g.  where  the 
surety  said,  ''I  know  I  am  liable,  and  if  the  acceptor  does 
not  pay,  I  will.""'  And  the  surety's  consent  may  be  implied 
from  circumstances,^  but  cannot  be  inferred  merely  from  his 
silence.®  If  the  surety  consents  to  the  creditor  "  using  any 
means  to  obtain  payment  from  the  acceptor  without  prejudice 
of  his  right  to  recover  from  the  drawer,"  it  may  imply  his 
consent  to  an  extension  of  time.^^  So,  if  the  surety  or  indorser 
was  the  holder's  attorney,  and  the  delay  grew  out  of  a  liti- 
gation which  he  was  conducting  for  the  holder,  he  cannot 
take  advantage  of  any  such  giving  of  time  to  the  principal." 
So,  if  the  surety,  at  the  time  of  signing  the  note,  knows  of 
an  agreement  with  the  principal  for  an  extension  of  time, 

*  Howell  V.  Lawrenceville  Mfg.  Co.,  31  Ga.  663  (1860) ;  Stewart  v,  Parker, 
55  Ga.  656  (1876). 

'Comegys  v.  Booth,  3  Stew.  14  (Ala.  1830).  Bat  see,  oorUra,  Browa  v. 
Wright,  7  T.  B.  Mod.  397  (1828). 

•Byles  257;  2  Daniel  335;  Clark  «.  Devlin,  3  Bos.  A  P.  863;  Wright  ir. 
Storrs,  32  N.  Y.  691  (1865) ;  Baldwin  v.  Western  Reserve  Bank,  5  Ohio  273 
(1831);  Bowling  v.  Flood,  1  B.  J.  Lea  678  (1878);  First  Nat.  Bank  v.  Whit- 
man, 66  111.331  (1872). 

*  Jones  v.  Brown,  11  Ohio  St.  601  (1860). 

•Gray  v.  Brown,  22  Ala.  262  (1853). 

•Treat  v.  Smith,  54  Me.  112  (1866). 

^Chitty  469;  Stevens  v.  Lynch,  12  East  38;  Jordan  v.  D'Heur,  71  Ind.  199 
(1880). 

•Solomon  v,  Gregory,  4  Harr.  112  (N.  J.  1842). 

•Sneed  v.  White,  8  J.  J.  Marsh.  525  (1830). 

"Chitty  469 ;  HUl  t;.  Johnson,  3  C.  <fe  P.  456. 

"Jones  V.  Hawkins,  60  Ga.  52  (1878). 
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in  consideratioQ  of  his  signature,  he  will  be  bound  by  it, 
although  he  does  not  know  the  terms  of  the  agreement.^ 
But  the  surety  will  not  be  held  to  have  waived  his  dis- 
charge by  saying  that  the  giving  of  time  "was  the  best 
thing  that  could  have  been  done."^  If  he  consents  to  an 
extension  on  condition  of  certain  acts  to  be  done  within  a 
given  time  by  the  creditor,  such  condition  must  be  strictly 
performed,  in  order  to  hold  the  surety  to  his  consent' 

§  969.  Waiver  of  Discharge. — If  the  surety  is  discharged 
by  an  extension,  a  fresh  promise  on  his  part  will  amount  to 
a  waiver  of  the  discharge,  if  it  is  made  with  full  knowledge 
of  the  facts  by  which  he  was  discharged.*  So,  he  may 
waive  such  discharge  by  a  subsequent  assent  to  it  without 
new  consideration.*  And  his  subsequent  promise  will  be  a 
waiver,  if  made  with  knowledge  of  the  extension,  although 
in  ignorance  of  the  law  which  eflfected  his  discharge.®  And 
such  promise,  and  the  surety's  knowledge  at  the  time  of 
making  it,  may,  of  course,  be  shown  by  the  creditor.^  In 
like  manner,  if  he  subsequently  pays  a  part  of  the  note, 
with  knowledge  of  the  extension,  and  promises  to  pay 
the  balance,  it  will  be  a  waiver  on  his  part.^  It  has  been 
held  that  a  new  promise  on  the  surety's  part  requires  a  new 
consideration.'  But  a  later  case  in  Ohio  lays  down  the  con- 
trary rule,  apparently  with  more  reason.^® 

§  970.  Rights  Reserved  —  Surety  Indemnified.  —  If,  in 
granting  an  extension  to  the  principal,  the  creditor  reserves 

*  McHard  v.  Ives,  6  Bradw.  400  (1879). 

'  Byles  257 ;  Witball  v.  Maaterman,  2  Oampb.  179. 

■Cartmel  v.  Newton,  79  Ind.  1  (1881). 

*2  Edwards  {782;  1  Parsons  242;  Merchants'  Ins.  Go.  v.  Hauck,  88  Mo. 
21  (1884). 

*By1es  257;  Mayhew  v.  Crickett,  2  Swanst  185;  Smith  v.  Winter,  4  M.  <& 
W.  467. 

*Byle8  257;  Stevens  v.  Lynch,  12  East  88;  Smith  v.  Winter,  4  M.  <&  W 
454. 

^Williams  v.  Boyd,  75  Ind.  286  (1881). 

•Hinds  V.  Ingham,  31  III.  400  (1868). 

•Porter  v.  Hodenpuyl,  9  Mich.  11  (1860). 

"Bramble  v.  Ward,  40  Ohio  St  267  (1888). 
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his  right  against  the  surety,  the  surety  will  not  be  dis- 
charged/ This  is  the  case  where  the  holder  of  a  bill  takes 
a  pew  note  payable  in  future,  with  express  reservation  of  his 
rights  against  the  original  drawer  and  indorser.'  But  an 
extension,  ''with  the  understanding  that  the  bond  should 
remain,  in  every  other  respect,  unaffected  by  the  agreement,'* 
has  been  held  not  to  amount  to  such  a  reservation,  and  the 
surety  was  held  to  be  discharged.'  The  reservation,  how- 
ever, of  rights  against  the  surety  need  not  be  known  to  the 
surety;*  although  it  is  said  that  it  should  appear  on  the 
instrument  unless  it  is  a  distinct  collateral  contract' 

And  in  any  case,  whether  the  holder's  rights  against  the 
surety  are  reserved  or  not,  the  surety  will  not  be  discharged 
by  the  extension  where  he  has  been  fully  indemnified  against 
loss  by  the  principal.* 

^  Byles  256 ;  2  Daniel  835 ;  2  Edwards  2  779 ;  1  Parsons  241 ;  Burke's  Case, 
6  Ves.  809;  Boultbee  v,  Stubbs,  18  Ves.  20;  Ez  parte  Glendinning,  Buck 
517;  Harrison  v.  Courtauld,  8  B.  <&  Ad.  86;  Claggett  v.  Salmon,  5  Gill  Sc  J. 
814  (1888) ;  Hunt  v.  Knox,  84  Miss.  655  (1857) ;  Sforse  v,  Huntington,  40  Yt. 
488  (1868) ;  First  Nat.  Bank  v.  Linneberger,  83  N.  G.  454  (1880). 

•Bailey  v.  Baldwin,  7  Wend.  290  (1831). 

»  Calvo  V.  Davies,  78  N.  Y.  211  (1878). 

*  Byles  266 ;  Webb  v,  Hewitt,  3  Kay  &  J.  488. 

» Byles  256,  257 ;  Ez  parte  Harvey,  4  DeG.  M.  A  G.  881 ;  Wyke  v.  Rogers, 
1  DeG.  M.  it  G.  408. 

•1  Parsons  241;  Ohilton  v.  Bobbins,  4  Ala.  223  (1842) ;  Smith  v.  Steele,  25 
Vt.  427  (1853). 
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1.   CONTBIBUTION  BETWEEN  SX7BETIEB. 

971.  General  Principles. 

972.  Equitable  Contribution — Express  Contract. 

973.  Contribution  Controlled  by  Agreement. 

974.  Depends  on  Payment. 

975.  Affected  by  Release. 

976.  Defenses— Statute  of  Limitations.. 

977.  Action  for  Contribution. 

> 

§  971.  Oontribution — General  Principles. — ^Where  there 
are  seyeral  sareties,  all  equally  liable  for  the  debt,  and  it  is 
paid  by  one  of  them,  he  is  entitled  to  receive  a  contribution 
from  the  others,  each  paying  his  proportionate  share.^  But 
where  two  sign  as  sureties  for  a  co-maker,  they  cannot  claim 
each  contribution  of  a  third  person  who  signed  as  an  accom- 
modation indorser.*  Accommodation  indorsers,  however,  who 
are  joint-payees  and  sureties  for  the  maker,  are  entitled  to 
contribution  against  one  another.*  So,  too,  a  first  and  second 
indorser,  who  have  agreed  between  themselves  to  share  all 
loss.^  But  where  there  are  joint-makers  and  joint-guaran- 
tors, and  payment  is  made  by  one  of  the  latter,  he  will  have 
no  such  right  against  the  former/  Where  a  joint  and  sev- 
eral note  is  signed  by  several  principals  and  sureties,  and 
afterwards  by  an  additional  surety,  one  of  the  sureties  pay- 

1  Whiting  V.  Burke,  L.  R.  6  Ch.  App.  842 ;  Norton  v.  Coons,  6  N.  Y.  88 
(1851) ;  Derosset  v.  Bradley,  63  N.  C.  17  (1868) ;  Lapham  «.  Barnes,  2  Vt. 
213  (1828) ;  Flint  v.  Day,  9  Vt.  845  (1887) ;  Camps  «.  SimmoDS,  62  Ga.  78 

(1878). 

«Brigg8  V.  Boyd,  87  Vt  534  (1866). 
'Steckel  v.  Steckel,  28  Penna.  St.  233  (1857). 
*  Phillips  V,  Preston,  5  How.  278  (1847). 
•Keith  V.  Goodwin,  31  Vt.  268  (1858). 
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iug  the  note  muy  call  apon  the  last  signer  for  contributiua.' 
In  like  manner^  the  estate  of  a  deceased  surety  is  liable  for 
contribution  to  a  co-surety  who  pays  the  debt.* 

§  972.  Contribution  an  Equitable  Bight — Express  Con- 
tract.— ^The  right  of  sureties  to  have  contribution  from  one 
another  is  an  equitable  one,  growing  out  of  their  relation  to 
each  other,  and  not  dependent  upon  contract  between  them.* 
As  such,  the  doctrine  was  originally  confined  to  courts  of 
equity,  but  it  is  now  applied  by  courts  of  law  as  well.*  The 
liability  may,  of  course,  be  controlled  by  a  different  contract 
between  the  sureties,  e.  g.  to  the  effect  that  one  shall  be  liable 
as  a  surety  only  on  default  of  all  the  others.*  So,  a  surety 
who  signs  his  name  "A.  B.,  100,"  intends,  it  has  been  held, 
to  limit  his  liability  in  amount  to  $100;  and  that  will  be 
the  extent  of  his  liability,  the  others  remaining  liable  for  the 
balance.'  And  where  two  persons  give  a  warrant  of  attorney 
in  order  to  release  the  property  of  a  third  from  execution, 
and  one  of  them  signs  at  the  other's  request,  taking  indem- 
nity for  so  doing,  he  will  not  be  liable  to  contributie  upon 
payment  of  the  judgment  by  the  other.^ 

On  the  other  hand,  where  A.  signs  a  note  as  co-surety 
with  B.  and  after  paying  his  half  joins  with  B.,  -in  a  new 
note,  for  the  other  half,  and  is  obliged  to  pay  it,  he  will  be 
entitled  to  look  to  B.  for  contribution  on  the  whole  amount, 
in  the  absence  of  an  express  agreement  to  the  contrary.' 
But  where  A.  and  B.  give  a  joint  note  to  C,  who  afterward 
transfers  the  note  by  indorsement,  and  it  is  subsequently 
released  by  the  indorsee  on  receiving  a  new  note  made  by  B. 
and  C.  jointly,  B.  having  been  surety  for  A.  on  the  original 

*  Monson  v.  Drakeley,  40  Conn.  552  (1873). 

•Johnson  v.  Harvey,  84  N.  Y.  363  (1881). 

'  Byles  259 ;  Graythorn  v.  Swinburne,  14  Ves.  169 ;  Reynolds  «.  Wheeler» 
80  L.  J.  0.  P.  350;  Drummond  v.  Yager,  10  Bradw.  880  (1882). 

*Drummond  v.  Yager,  iwgfra, 

*  Byles  259;  2  Daniel  353;  2  Parsons  254;  Graythome  v.  Swinbama,  li 
Ves.  160;  Harthey  t;.  OTlaherty,  Lloyd  <fe  G.  temp.  Plunk.  217. 

*KIepper  v.  Borcheniiis,  3  Bradw.  318  (1883). 

'Turner  v.  Da  vies,  2  Esp.  478. 

*  McKee  v.  Gampbell,  27  Mich.  497  (1878). 
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note  cannot  recover  contribution  against  C,  on  payment  of 
the  new  note,  C.  being  in  fact  a  surety  for  B.  on  that  note.^ 
So,  if  A.  and  B.  are  co-sureties  for  C,  and  B.  afterward  gives 
A.  a  note  to  indemnify  him  against  loss,  and  A.  pays  the 
whole  amount  of  the  original  note,  and  releases  the  principal, 
C,  at  request  of  his  co-surety,  B.,  the  note  for  indemnity 
being  without  consideration  and  unavailable,  B.  will  remain 
liable  to  A.  for  contribution  on  the  original  note.* 

§  973.  Contribution  Controlled  by  Agreement. — If  a  surety 
seeks  to  be  relieved  from  his  liability  to  contribute  to  a 
co-surety  on  the  ground  of  an  agreement  with  the  holder 
that  he  should  only  be  liable  as  a  last  indoi^ser,  he  must  show 
that  such  agreement  was  known  to  his  co-surety  and  assented 
to  by  him.^  And  if  one  signs  a  note  below  two  other  joint- 
makers  as  surety  for  them,  they  being  also  sureties,  he  will 
not  be  liable  for  contribution  as  a  co-surety  with  them,  unless 
proved  to  be  such  ;  and  the  burden  of  such  proof  rests  upon 
the  person  demanding  contribution.*  And,  in  general,  if  one 
joint-maker  sues  another  for  contribution  as  co-surety,  he 
must  prove  their  relation  to  be  such,  and  no  presumption 
will  be  made  to  that  effect.*  And  if  one  of  two  sureties  is 
really  principal  as  to  the  other,  he  cannot,  of  course,  claim 
contribution  from  him.* 

Sureties  may  also  by  contract  between  themselves  put  au 
end  to  the  right  of  contribution  previously  existing.^  Thus, 
where  a  note  is  given  by  B.  as  surety  for  A.,  the  relation 
not  being  apparent  on  the  face  of  the  paper,  and  after- 
ward signed  by  C.  and  D.  as  sureties,  on  receiving  indem- 
nity from  B.  and  on  A.'s  representations  that  he  was  the 

'Gop.tehius  V,  Calkins.  46  Mich.  328  (1881). 

•Hutcomson  v.  Thacher,  49  Vt.  486  (1877). 

•Simmons  v.  Camp,  64  Ga.  726  (1880). 

♦Robertson  v.  Deatherage,  82  III.  511  (1876). 

*Paul  V.  Berry,  78  III.  158  (1875). 

•Cubber  v.  Emery,  37  N.  H.  567  (1869),  although,  in  this  case,  the  indem- 
nity was  given  for  an  official  bond,  and  the  recovery  against  the  first  surety 
was  on  a  new  bond  signed  afterward  by  both  sureties  on  the  officiara  re- 
appointment. 

'Paul  V.  Berry,  78  111.  153  (1875). 
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principal,  if  B.  afterward  pays  the  note,  relying  on  A.  for 
repayment,  and  takes  back  from  C.  and  D.  the  security  given 
them  for  their  indemnity,  they  will  be  discharged  from  all 
liability  to  contribute  on  the  note.^ 

On  the  other  hand,  sureties  may  be  liable  to  contribute  to 
one  another,  although  their  relation  of  joint  liability  as  such 
co-sureties  is  not  known  to  them  at  the  time  of  making  the 
contract.*  Thus,  several  sureties,  who  sign  the  note  at  dif- 
ferent times  without  any  communication  with  one  another, 
are  bound  to  contribute  as  co-sureties.^  And,  in  like  man- 
ner, sureties  on  different  instruments  for  one  debt  may  be 
liable  to  contribution  between  themselves  as  co-sureties.* 

§  974.  Contribution  Depends  on  Payment. — ^The  right  of  a 
surety  to  contribution  from  his  co-surety  begins  when  he  has 
paid  more  than  his  proportion  of  the  debt,*  and  not  until 
then.^  He  must  actually  make  the  payment  before  he  can 
proceed  with  his  claim  for  contribution.^  The  liability  to 
contribute  begins,  however,  with  the  contract,  not  with  the 
payment ;  and  a  subsequent  transfer  of  property  may  there- 
fore be  impeached  by  a  co-surety  for  fraud.®  And  the 
co-surety's  rights  will  not  be  defeated  by  such  a  transfer 
fraudulently  made.*  And  where  the  principal  is  insolv- 
ent, a  court  of  equity  will  even,  at  the  instance  of  a  co-surety, 
restrain  a  surety  from  making  a  contemplated  transfer  of  that 
character.^® 

§  975.  Contribution — ^Affected  by  Release. — A  surety  wha 
has  paid  a  note  is  entitled  to  have  contribution  against  hid 
co-surety,  irrespective  of  their  ability  to  recover  against  the 

>Ayer  v.  Tilton,  42  N.  H.  407  (1861). 

•Byle8  259;  2  Daniel  353. 

•Norton  v.  Coons,  6  N.  Y.  33  (1861). 

*  Byles  268;  2  Daniel  853;  Dering  v.  Earl  of  Winchelsea,  2  Bos.  &  P.  270 

*  Davis  V.  Humphreys,  6  M.  <fe  W.  153 ;  Cowell  v.  Edwards,  2  Bos.  <fc  P.  268 
Browne  v.  Lee,  6  B.  <&  C.  421. 

*2  Parsons  254;  Magruder  v.  Admire,  4  Mo.  App.  133  (1877);  Schooley  w 
Fletcher,  45  Ind.  86  (1873). 

^Xn  re  McLean  v,  Jones,  2  U.  C.  L.  J.  (n.  b.)  206  (1866). 

•Howe  V.  Ward,  4  Me.  195  (1826). 

•Paflhby  v.  Mandigo,  42  Mich.  172  (1879). 

^<^Bowen  v,  Hoskins,  45  Miss.  183  (1871). 
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principal  debtor,  and  without  demand  of  payment  and  notice 
of  default.^  His  right  to  contribution  will  not  be  affected 
by  a  discharge  of  the  co-surety  as  to  the  principal  debtor.* 
And  he  may  have  contribution,  although  he  holds  collateral 
not  known  to,  or  shared  by,  the  co-surety.®  It  has  been  fre- 
quently held,  however,  that  collateral  given  to  one  surety  on 
a  note  will  inure  to  the  benefit  of  both.*  And  a  surety,  who 
obtains  such  collateral  from  the  principal,  must  bring  it  into 
hotchpot  for  the  benefit  of  his  co-sureties,  although  he  con- 
sented to  become  surety  only  on  condition  of  being  sepa- 
rately secured.*  But  where  two  sureties  on  different  notes 
jointly  receive  a  collateral  mortgage,  a  co-surety  of  one  will 
not  be  entitled  to  contribution  against  the  share  of  the 
mortgage  belonging  to  the  other  surety.* 

§  976.  Oontribntion — ^Defeases — Statute  of  Limitations. — 
Where  the  payment  is  made  by  a  surety  pending  suit  on  a 
note,  without  knowledge  of  existing  defenses,  his  right  to 
contribution  will  not  be  prejudiced  by  such  defenses.^  But 
if  the  debt  has  been  already  barred  by  the  Statute  of  Limita- 
tions, he  cannot  recover  contribution  from  the  co-surety.®  As 
regards  his  right  to  demand  contribution,  the  Statute  of 
Limitations  will  run  in  favor  of  the  co-surety  from  the  time 
of  payment  and  not  from  the  time  of  making  the  contract.* 
But  a  judgment  rendered  in  favor  of  one  surety  against  the 
holder  is  no  bar  to  an  action  against  the  other,  or  to  an 
action  for  contribution  by  such  other,  if  he  is  obliged  to  pay." 

*  Taylor  v.  Reynolds,  63  Cal.  686  (1879). 

"2  Parsons  254. 

•Byles  259;  2  Daniel  354;  2  Parsons  253;  Done  v.  Walley,  2  Exch.  198. 

^Aldrich  v.  Hapgood,  39  Vt.  617  (1867) ;  McCune  v.  Belt,  45  Mo.  174  (1869) ; 
Seibert  t;.  Thompson,  8  Kans.  65  (1871).  And  this  will  include  a  mortgage 
given  to  a  co-surety  for  their  joint  benefit,  Menzies  v.  Kennedy,  23  Grant  tf. 
C.  Cb.  360.  But  collateral  given  by  one  surety  to  the  holder  will  not  go  to 
another  co-surety  on  his  paying  the  note,  Bowditch  v.  Green,  8  Mete.  860 
(1841). 

*Steel  V.  Dixon,  L.  R  17  Ch.  D.  825  (1880). 

•Whiteman  v.  Harriman,  85  Ind.  49  (1882). 

'Ifichbom  v.  Fletcher,  66  Me.  209  (1877). 

•Cocke  V.  Hoffman,  5  B.  J.  Lea  ia5  (1880). 

•Camp  V.  Bostwick,  20  Ohio  St.  337  (1870). 

"Hill  V.  Morse,  61  Me.  541  (1873). 
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In  Indiana  it  is  said  that  if  two  makers  of  a  note  are  found 
to  be  sureties,  they  will  be  presumed  to  be  co-sureties  until 
shown  to  be  otherwise.^  And  if  a  judgment  is  rendered 
against  several  joint-makers,  of  whom  two  are  sureties,  and 
one  does  not  answer,  and  the  other  sets  up  and  establishes 
his  suretyship,  the  former  may  still  pay  the  judgment  and 
sue  the  latter  for  contribution  as  a  co-surety.* 

If  a  note  is  altered  after  its  delivery,  and  is  voluntarily 
paid  by  one  accommodation  joint-maker,  the  other  will  not 
be  liable  to  contribution  unless  he  has  ratified  the  alteration.* 
But  a  subsequent  agreement  that  the  note  shall  be  paid  in 
l^ank  bills,  which  are  afterwards  refused,  will  not  amount  to 
4  variation  of  the  agreement  or  discharge  a  co-surety.* 

§  977.  Action  for  Contribution. — The  proper  form  of  action 
for  contribution  by  a  co-surety  is  an  action  for  money  paid.' 
And  even  if  one  maker  of  a  note  adds  the  word  "secur- 
ity "  to  his  signature,  his  remedy  against  his  co-maker  on 
paying  the  note  should  not  be  upon  the  note  itself,  but  by 
an  action  of  this  sort*  And  such  action  cannot  be  brought 
before  the  maturity  of  the  paper,  nor  until  payment  has  been 
ictually  made.^  In  such  action  the  surety  may  also  recover 
ais  proportionate  share  of  the  costs  paid.*  But  if  a  note  n^ 
proved  for  its  entire  face  against  the  estate  of  an  insolvent 
co-surety  by  consent  of  the  other  surety,  and  is  subsequently 
paid  by,  and  transferred  to,  the  latter,  this  will  be  a  pay- 
ment of  the  note,  and  will  reduce  the  proof  against  the 
insolvent  surety  to  one-half  of  the  note  (the  share  recover- 
able by  the  co-surety),  although  the  dividend  on  the  entire 
sum  would  have  been  less  than  half.*    A  surety  will  not  be 

» Baldwin  v.  Fleming,  90  Ind.  177  (1883). 

'Leaman  v.  Sample.  91  Ind.  236  (1883). 

•Davis  V.  Bauer,  41  Ohio  St.  287  (1884). 

*Dero88et  v.  Bradley,  63  N.  C.  17  (1868). 

•Bylea  259;  Kemp  v.  Finden,  12  M.  <fe  W.  421. 

•Stevens  v.  West,  1  How.  308  (Miss.  1836). 

'Dedman  v.  Williams,  2  III.  154  (1834). 

"Davis  V.  Emerson,  17  Me.  64  (1840). 

•New  Eedford  Inst,  for  Sav.  v.  Hathaway,  134  Mass.  69  (18^2). 
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•entitled,  on  paying  his  half  of  a  bill,  to  have  his  co-surety  Y 
property  exhausted  to  raise  the  residue,  and  he  can  take  no 
measures  against  the  co-surety  until  he  has  paid  more  than 
his  share.^ 

In  an  action  for  contribution,  however,  where  there  are 
several  co-sureties,  the  number  of  solvent  sureties  will  deter- 
mine and  measure  the  damages  inter  se.^  But  a  surety  may 
recover  contribution  against  one  co-surety  even  after  releas- 
ing another.^  At  common  law  he  could  only  recover  from 
each  his  adequate  part,  although  the  others  might  be  insolv- 
ent.* And  he  was  obliged  to  betake  himself  to  equity  for 
relief  as  to  the  share  of  an  insolvent  co-surety/  Where 
several  joint-makers  have  become  sureties  for  each  other,  and 
are  all  insolvent,  the  estate  of  each  will  be  liable  for  a  divi- 
dend on  the  whole  note  as  a  several  debt  of  each.*  But  the 
extent  of  liability  to  contribute,  with  reference  to  the  share 
of  an  insolvent  co-surety,  may  be  controlled  by  contract 
between  the  sureties  themselves.'   #  • 

*Schooley  v.  Fletcher,  45  Ind.  86  (1873). 
'Magruder  v.  Admire,  4  Mo.  App.  133  (1877). 

•  2  Parsons  263. 

^Byles  259:  Cowell  v.  Edwards,  2  Bos.  <fc  P.  268;  Browne  v.  Lee,  6  B.  A  0, 
•689 ;  BaUrd  t .  Hawes,  22  L.  J.  Q.  B.  443. 

*Byle8  259. 

*  Citizens'  Bank  v.  Patterson,  78  Ey.  291  (1879). 

^Byles  259;  Swaine  «.  Ware,  1  Oh.  B.  149;  OoUins  «.  Prosser,  1  B.  A  a 
•682. 
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n.   EXONEEATIOBT   OP  SUEETY 

978.  General  Principleg. 

979.  Joint  and  Several  Actions. 

980.  Right  of  Action — Defenses. 

981.  Damages — Costs— Limitation. 

§  978.  Exoneration — Gteneral  Principles. — ^The  sarety,  irpoB 
raaking  payment,  is  entitled  to  recover  from  his  principal 
the  amount  paid.^  But  he  cannot  maintain  such  action  until 
he  has  actually  made  the  payment  for  which  he  became  lia- 
ble;* and  in  the  manner  in  which  he  was  liable,  ^.  y.  not 
before  the  maturity  of  the  paper.'  But  the  principal's  lia- 
bility as  a  debtor  to  the  surety  dates  from  the  time  of  the 
contract  and  not  from  the  payment  only.*  The  surety's 
right  to  be  exonerated  by  the  principal  does  not  depend  on 
the  manner  in  which  he  has  made  payment;^  and  he  may 
recover,  in  like  manner,  for  a  part  payment  made  by  him  on 
the  instrument.^  Inasmuch  as  the  principal's  liability  dates 
from  the  contract,  a  subsequent  fraudulent  transfer  by  him 
may  be  impeached  by  the  surety.^ 

Payment  by  the  surety  still  leaves  the  debt  due  (so  far 
as  he  is  concerned)  from  the  principal,®  and  gives  rise  to 
an  implied  contract  on  the  principal's  part  to  repay  him.* 
This  will  not,  however,  prevent  the  surety  from  suing  the 

^Byles  258;  1  Edwards  H17;  1  Parsons  243;  Pitt  v.  Pursord,  8  M.  <fe  W. 
538.  "A  surety  is  a  person  who,  being  liable  to  pay  a  debt  or  perform  an 
obligation,  is  entitled  if  it  is  enforced  against  him  to  be  indemnified  by  some 
other  person  who  ought  himself  to  have  made  payment  or  performed  before 
the  surety  was  compelled  to  do  so,  and  it  is  immaterial  in  what  form  the 
relation  of  principal  and  surety  is  established  or  whether  the  creditor  is  or 
is  not  contracted  with  in  the  two  capacities.  The  relation  is  fixed  by  the 
arrangement  and  equities  between  the  debtors  or  obligors,  and  may  be 
known  to  the  creditor  or  wholly  unknown,"  Cooley,  C.  J.,  in  Smith  v,  Shel- 
don. 35  Mich.  42  (1876). 

•Swift  V.  Crocker,  21  Pick.  241  (1838). 

•Parks  V.  Ingram,  22  N.  H.  283  (1851). 

^Choteau  v.  Jones,  11  111.  300  (1849). 

•Hulett  V.  Soullard.  26  Vt.  296  (1854). 

•Eizer  v,  Callen,  27  Kans.  339  (1882). 

'Thompson  tu  Thompson,  19  Me.  244  (1841);  Laugbridge  v,  Bowland,  52 
Mifls.  546  (1876). 

-•Edgerly  v.  Emerson,  23  N.  H.  555  (1851). 

•Hall  V,  Smith,  5  How.  96  (1847). 


JOINT  AND  SKVEBAli  ilOTIOBJi.  667 

principal  on  an  express  contract  of  indemnity.*  And  such 
a  contract  of  indemnity,  although  made  by  a  stranger  to  the 
instrument,  is  not  within  the  Statute  of  Frauds,  and  need 
not  be  in  writing,  where  the  surety  became  such  on  the 
strength  of  it*  The  surety  may  sue  the  principal  for  exon- 
eration in  an  action  for  money  laid  out  and  expended  for 
the  principal;'  and  this  seems  to  be  the  proper  form  of 
action  to  be  resorted  to/  Although  he  takes  a  transfer 
of  the  note  on  paying  it,  he  should  sue  not  on  the  note,  but 
on  the  implied  agreement.*  A  contract  by  the  principal  to 
indemnify  his  surety  will  not  extend  to  a  renewal  of  the 
note  by  his  heirs  and  the  surety,  and  cannot  be  itself  re- 
newed by  his  administrator  so  as  to  bind  his  estate.' 

§  979.  Joint  and  Several  Actions. — In  general,  each  surety 
has  a  right  of  action  against  the  principal  for  the  amount 
paid  by  him.''  And  if  several  pay  in  different  proportions, 
each  is  entitled  to  be  exonerated  to  the  amount  paid  by 
him.'  And  each  co-surety  must,  in  general,  bring  a  sepa- 
rate action  for  the  amount  paid  by  him.'  But  a  joint  suit 
may  be  maintained  by  two  sureties  who  have  paid  out  of 
joint  funds.*^  It  has  been  held,  however,  that  several  sure- 
ties on  a  note,  paying  it  by  their  joint  note,  cannot  sue 
jointly  for  their  indemnity."  But  the  more  reasonable  rule 
seems  to  be  that  the  implied  promise  of  the  prindpal  t€ 
indemnify  his  sureties  is  joint  and  several,  and  that  they 
may  bring  a  joint  action  against  him." 

*  Powell  V,  Smith,  8  Johns.  249  (1811). 

'Byles  258;  Cripps  v.  Hartnall,  32  L.  J.  £zch.  Ohamb.  881;  Batoor  ft« 
King,  4  Hurlst.  &  N.  739. 

•Rice  V.  Eice,  14  B.  Mon.  417  (1854).. 

*2  Edwards  i  724. 

*Frevert  v.  Henry,  14  Nev.  191  (1879). 

*Krugman  v.  Soule,  132  Mass.  285  (1882). 

'Odlen  V.  Greenleaf,  3  N.  H.  270  (1825). 

•Doiid  t;.  Wallen,  48  Iowa  634  (1878). 

•Stewart  t;.  Vaughan,  Rice  33  (1838). 

"Pearson  t;.  Parker,  3  N.  H.  366  (1826). 

"Bunker  v.  Tafts.  55  Me.  180  (1867).    But  see,  oorUra,  Stewait  v.  Vaughaa 
Rice  33  (1838),  where  the  payment  was  by  their  joint  and  several  note. 

"Appleton  V.  Bascom,  8  Mete.  169  (1841). 
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§  980.  Bight  of  Action — ^What  Defeats. — ^On  payment  by 
a  surety,  lie  is  entitled  to  sue  his  principal,  notwithstanding 
that  he  has  received  a  deposit  of  collateral  for  his  re-im- 
bursement.^  So,  although  the  debt  paid  is  in  a  judgment 
against  principal  and  surety,  on  which  the  surety  might  have 
execution  against  the  principal.*  And  the  principal  cannot 
defend  against  the  surety  on  the  ground  of  a  successful  defense 
made  by  him  against  the  holder,  in  an  action  which  went  to 
judgment  against  the  surety  by  his  default;'  nor  on  the 
ground  that  the  surety's  liability,  on  which  he  made  the  pay- 
ment, was  barred  by  the  Statute  of  Limitations.*  And  even  if 
the  surety,  after  judgment  against  the  principal,  receives  one- 
half  of  the  amount  paid  from  a  co-surety,  and  assigns  the 
judgment  to  a  third  person,  to  secure  repayment  to  the 
co-surety,  he  will  not  thereby  discharge  the  principal.*  On 
*the  other  hand,  the  surety,  like  any  other  creditor  of  the 
principal,  may  be  barred  by  a  composition  deed  in  bank- 
ruptcy.* And  if  an  accommodation  indorsement  is  fraudu- 
lently diverted  from  its  intended  use,  with  the  knowledge  of 
(he  surety,  he  cannot  afterward  maintain  an  action  against 
such  indorser.^  So,  if  the  surety  is  cognizant  of  a  fraud  on 
the  principal.® 

The  liability  of  principal  and  surety  may  be  changed  or 
even  reversed  by  subsequent  agreement  between  them.*  So, 
a  surety  may  become  liable  as  principal  to  another  surety, 

'Water  Power  Co.  v.  Brown,  23  Kans.  676  (1880). 

"Kimmel  v.  Lowe,  28  Minn.  265  (1881). 

'Stinson  v.  Brennan,  Cheves  15  (1839).  It  seems  that  it  would  be  other* 
wise  if  the  surety  was  privy  to  the  principal's  defense. 

^McOlatchie  v.  Durham,  44  Mich.  435. 

*Illsley  V.  Jewett,  2  Mete.  168  (1840). 

•Byles  258;  Hooper  v.  Marshall,  L.  R.  5  C.  P.  5. 

'Kasson  v.  Smith,  8  Wend.  437  (1832). 

^Dietz  t;.  Regnier,  27  Kans.  94  (1882).  But  the  burden  of  proving  his 
knowledge  of  the  fraud  is  on  the  principal. 

*E,  g,  by  purchase  of  real  estate  by  the  surety  from  the  principal,  assum« 
ing  the  judgment  on  the  original  contract  as  part  of  the  consicieration  for 
the  land,  Rhea  t;.  Preston,  75  Va.  757  (1881). 
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on  proof  that  the  latter  sigaed  the  note  at  the  request  of  the 
former.* 

A  change  may  be  made  in  the  relation  and  liability  of 
a  surety,  with  the  principal's  consent*  So,  one  who  has 
assumed,  for  valid  consideration,  to  take  the  place  of  the 
principal,  may,  even  without  previous  demand,  become  lia- 
ble as  such  to  the  surety.'  If  principal  and  surety  are  sued 
together,  and  an  execution  against  the  property  of  the  prin- 
cipal is  discharged  on  his  giving  his  bond  with  another 
surety,  the  latter  will  be  liable  before  the  original  surety  to 
the  value  of  the  property  levied  on.* 

A  court  of  equity  will  enjoin  proceedings  against  a  surety 
and  compel  payment  by  the  principal,  if  no  prejudice  is 
caused  thereby  to  the  creditor.*  But,  at  law,  a  judgment 
and  execution  against  principal  and  surety  will  be  enforced 
against  the  latter,  notwithstanding  a  levy  on  the  property 
of  the  principal.^ 

§  981.  Damages — Costs — Limitation. — In  an  action  for 
indemnity,  the  surety  can  only  recover  from  the  principal 
the  amount  actually  paid  by  him.^  Thus,  if  he  pays  one- 
half  of  the  amount  in  satisfaction  of  the  bill,  he  can  only 
hold  the  principal  for  the  amount  paid.^  And  this  is  true, 
although  the  surety  has  received  a  note  from  the  principal 
for  his  indemnity.*  So,  it  has  been  held  that  an  indorser 
who  is,  in  fact,  a  surety,  can  only  recover  from  his  principal 
the  amount  actually  paid  by  him.*^  But  the  payee  of  a  note 
may  recover  the  full  amount  of  it  from  the  maker,  although 
he  became  a  party  and  indorsed  it  for  the  maker's  accom- 

*  Whitehouse  v,  Hanson,  42  N.  H.  9  (ISfiO). 
'Remsen  v.  Beekman,  25  N.  Y.  552  (1862). 
•Rodenbarger  v.  Bramlett,  78  Ind.  218  (1881). 
♦Fletcher  v.  Menken,  37  Ark.  206  (1881). 
*Irick  t;.  Black,  2  C.  E.  Green  189  (1864). 
•Fuller  t;.  Loring,  42  Me.  481  (1856). 

'Delaware,  Ac,  R.  R.  Ck).  v,  Oxford  Iron  Co.,  11  Stew.  161  (1884). 
•Bonney  v.  Seely,  2  Wend.  481  (1829). 
•Child  V.  Eureka  Powder  Works,  44  N.  H.  354  (1862). 
'•Pace  V.  Robertson,  65  N.  C.  550  (1871).    On  payment  in  depreciated  cur« 
<«Dcy  he  can  only  recover  its  value,  Butler  v,  Butler,  8  W.  Va.  674  (1875). 
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modation^  and  afterward  bought  it  for  half  of  its  face.^  A 
surety  is  entitled,  by  the  implied  contract  of  indemnity,  to 
recover  interest  on  the  amount  paid*  and  costs  of  suit,*  ex- 
cept in  case  of  frivolous  defense ;  ^  but  not  expenses  incurred 
by  him  in  defending  a  suit  where  he  has  been  indemnified.' 
Payment  by  the  surety  relates  back,  for  some  purposes,  to 
the  time  of  the  contract  of  suretyship,  and  may  be  used  by 
him  for  a  set-ofi^,  as  a  then  existing  liability.'  But  the  right 
of  action  accrues  to  the  surety  at  the  time  of  payment  by 
him,  and  the  Statute  of  Limitations  runs  against  him  from 
that  time.'' 

^Fowler  v,  Strickland,  107  Mass.  552  (1871).  In  this  case,  the  maker  had 
received  full  value  for  the  note,  when  originally  negotiated. 

*Byles  258;  Petre  v.  Duncombe,  20  L.  J.  Q.  B.  242. 

*  Cleveland  v.  Ck)vington,  8  Strobh.  184  (1848) ;  Hale  «.  Andrews,  6  Cow.  226 

<1826). 

*1  Parsons  248. 

•Beckley  v.  Muuson,  13  Conn.  299  (1858). 

•Barney  v.  Grover,  28  Vt.  891  (1856). 

^Reynolds  v.  Doyle,  1  Man.  &  O.  753;  Bamsback  v.  Reiner,  8  Minn.  59 
<1862) ;  Reid  v.  Flippen,  47  Ga.  273  (1872);  Magee  v.  Leggett,  48  Miss.  188 
(1878). 
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m.  STJBEOQATIOlSr  OP  SUBETY. 

^82.  Subrogation— When  Applicable. 
983.  Extent  of  Right. 

985.  Form  of  Eemedy. 

§  982.  Subrogation — When  Applicable. — Payment  by  a 
Burety  entitles  him  in  equity  to  be  subrogated  to  all  rights 
and  securities  existing  against  the  principal.'  And  in  Illi- 
nois a  surety  is  entitled  to  have  a  sale  of  collateral  securities 
oefore  being  called  on  to  pay.*  In  like  manner,  an  accom- 
modation acceptor  is  entitled  to  be  subrogated  to  securities 
of  the  drawer.'  And  a  surety,  who  at  the  maturity  of  the 
note  becomes  liable  as  a  co-principal  with  the  maker,  is  in 
equity  still  entitled  to  subrogation  to  the  creditor's  rights 
upon  tender  of  the  debt.*  But  the  right  of  subrogation  does 
not  extend  to  the  surety  of  a  surety,  after  the  original  surety 
has  received  payment  from  his  principal.*  A  surety  or 
creditor  has  a  right  to  have  any  collaterals  the  debtor  may 
have  pledged  to  either  for  the  payment  of  the  debt.*  When 
security  is  given  by  the  principal  on  a  promissory  note  to  the 
indorser  or  surety  to  indemnify  him,  such  security  inures  to 
the  benefit  of  the  creditor.'^  But  if  the  security  is  given  to 
the  surety  not  for  payment  of  the  debt,  but  to  save  the 
surety  harmless  from  contingent  liability,  it  is  not  a  pledge 
or  security  for  the  benefit  of  creditors,  and  they  cannot  be 
subrogated." 

^By1e6  25d;  2  Daniel  855;  1  Parsons  242;  Copis  v.  Middleton,  1 T.  <fe  R.  224 ; 
Hodgson  V.  Shaw,  8  Myl.  &,  K.  190.  Thus  an  indorser  is  entitled  to  securities 
given  to  the  holder  by  the  acceptor,  although  unknown  to  him  at  the  time 
of  indorsing,  Duncan  v.  North  &c.  Wales  fank,  L.  B.  6  App.  Gas.  1  (1880). 

'Moore  v.  Topliff,  107  111.  241  (1883). 

*Bank  of  Toronto  v.  Hunter,  4  Bosw.  646  (1860). 

*Merriken  v.  Godwin,  2  Del.  Ch.  286  (1860) ;  Harris  v.  Newell,  42  Wis.  68S 
(1877) ;  and  in  ec^uity  he  may  compel  even  a  bona  fide  holder  to  proceed 
against  the  principal  first,  Harris  v.  Newell,  supra, 

*New  York  State  Bank  v,  Fletcher,  5  Wend.  86  (1830). 
•Price  V.  Trusdell,  1  Stew.  200  (N.  J.  1877). 

^In  re  Pickett,  72  Me.  266  (1881) ;  Thornton  v.  National  Exchange  Bank, 
71  Mo.  221  (1879) ;  Durham  v.  Craig,  79  Ind.  117  (1881). 

•Osborn  v.  Noble,  46  Miss.  449  (1872) ;  Jones  v.  Quinnipiack  Bank,  29 
Conn.  25  (1860). 
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§  983.  Subrogation — Extent  of  Right. — ^The  right  of  sub- 
rogation exists  in  favor  of  a  surety  only  after  he  has  fully 
satisfied  the  bill.^  The  surety's  right  of  subrogation  extends 
to  collaterals  received  by  the  creditor  from  the  principal,* 
and  to  all  rights,  credits  and  liens  of  his  principal."  But  if 
one  of  several  notes  secured  by  a  collateral  lien  is  paid  off 
by  the  surety,  it  will  be  thereby  so  far  discharged  as  to  let 
in  the  notes  maturing  later  as  first  entitled  to  the  collateral.* 
If  a  note,  given  by  two  makers  as  collateral,  is  paid  by  one 
who  is  a  surety  for  the  other,  he  will  be  subrogated  to  a  divi- 
dend on  the  estate  of  the  original  debtor.^  The  surety's 
right  of  subrogation  will  extend  to  a  trust  deed  held  by  the 
creditor,®  or  to  a  right  of  entry  under  a  power  contained  in  a 
mortgage  to  him."^  So,  an  indorser  is  entitled  to  the  benefit 
of  a  subsequent  mortgage  given  by  the  maker  to  his  indorsee.* 
If  a  mortgage  is  given  as  collateral  to  several  notes,  the  surety 
may  require  its  application  to  them  pro  rata  on  foreclosure.* 
But  a  surety's  right  to  have  moneys  applied  to  the  payment 
of  the  debt  is  a  personal  one  and  cannot  avail  the  principal  as 
a  defense.^** 

§  984.  Subrogation — ^Includes  What. — A  surety  who  pays 
a  debt  is  entitled  to  an  assignment  of  all  securities  which  the 
creditor  holds,  including  a  promissory  note,  and  he  is  not 
bound  to  take  such  note  without  recourse  to  the  indorser." 
It  is  provided  by  statute,  in  Vermont,  that  a  surety  shall,  on 

'But  it  is  not  necessary  that  the  creditor  should  be  paid  in  full  by  tho 
surety^  Vert  v,  Voss,  74  Ind.  565  (1881). 

•Guild  V.  Butler,  127  Mass.  386  (1879) ;  Otis  v. Von  Storch,  1  Eastern  Rep.  461 
(R.  I.  1885) ;  Price  v.  Trusdell,  1  Stew.  2CX)  (N.  J.  1877) ;  Mims  v.  McDowell, 
4  Ga.  182  (1848) ;  York  v.  Landis,  65  N.  C.  535  (1871). 

'Coffman  v.  Hopkins,  75  Va.  645  (1881);  Harris  v.  Newell,  42  Wis.  689 
(1877);  Norton  v.  Soule,  2  Me.  341  (1828);  Gerber  v.  Sharp,  72  Ind.  65a 
(1880). 

*Bank  of  Hopkinsville  v.  Rudy,  2  Bush  326  (1867). 

*Gray  v,  Seckham,  L.  R.  7  Ch.  App.  680  (1872). 

•James  v.  Jacques,  26  Tex.  320  (1862), 

'Norton  v.  Soule.  2  Me.  341  (1823). 

•O'Hara  t;.  Haas,  46  Miss.  374  (1872). 

•Wilson  V.  Allen,  11  Oreg.  154  (1884). 

"Marshall  t;.  Sloan,  26  Ark.  613  (1871). 

"Everingham  t;.  Waddell,  7  V.  L.  R.  180  (1881). 
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payment,  be  entitled  to  receive  the  note,  or,  if  it  is  lost,  a  writ- 
ten receipt  and  release.^  Sureties  are  entitled  on  payment  by 
them  to  be  subrogated  to  a  judgment  against  their  principal,* 
or  to  a  vendor's  lien,  securing  the  debt  paid.'  So,  if  the  note 
of  a,  third  party  is  given  for  the  purchase  of  land,  and  the 
maker  afterward  becomes  entitled  to  a  defense  which  makes 
him  a  mere  surety  for  the  purchaser,  he  will  be  subrogated 
as  such  to  a  vendor's  lien.*  So,  a  surety  has  the  right  to 
have  the  proceeds  of  goods  for  which  the  promissory  note  was 
given,  applied  to  the  extinguishment  of  a  particular  promis- 
sory note,  where  the  goods  were  sold  on  a  condition  that  there 
should  be  no  change  of  property  until  the  note  was  paid.* 
So,  where  a  statute  forbids  transfers  of  bank  stock  by  stock- 
holders indebted  to  the  bank,  an  accommodation  indorser 
who  has  been  compelled  by  the  bank  (holder)  to  pay  a  note 
made  by  a  stockholder,  is  subrogated  to  the  bank's  rights 
against  his  bank  stock.*  So,  the  right  of  subrogation 
includes  an  estoppel  existing  in  favor  of  the  principal.'' 
Where  goods  are  purchased  by  two  partners,  and  a  note  is 
given  by  one,  under  an  agreement  between,  them,  and  the 
goods  are  afterward  paid  for  by  the  other  partner,  unknown 
to  the  maker  of  the  note,  and  under  an  agreement  with  the 
payee  that  the  note  should  be  retained  and  collected  for  the 
benefit  of  the  partner  who  had  paid,  he  is,  in  reality,  a 
surety  for  the  maker,  and  may  recover  from  the  payee  the 
amount  subsequently  collected  by  him  from  the  maker  on 
the  note.®  But  if  the  surety  pays  after  judgment  on  the 
note,  and  the  holder  afterward  receives  the  money  from  the 

'  Verm(mt  (1880  R.  L.  {  2004-5). 

"Clason  V.  Morris,  10  Johns.  525  (1812). 

•Hevener  v.  Berry,  17  W.  Va.  474  (1880). 

*Galliher  v.  Galliher,  10  B.  J.  Lea  23  (1882). 

•Hurd  v.  Spencer,  40  Vt.  581  (1868). 

•Farmers'  Bank  v.  Gilson,  6  Penna.  St.  51  (1847).  But  be  must  proceed 
before  the  Statute  of  Limitations  has  barred  tne  claim  as  against  the  maker» 
«.  e,  within  six  years  from  the  maturity  of  the  note,  i&. 

'Campbell  v.  Goodall,  8  Bradw.  266  (1881). 

•Field  V.  Hamilton,  45  Vt.  35  (1872). 
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principal,  it  has  been  held  that  the  surety  cannot  recf^ver 
such  money  from  the  holder.^ 

§  985.  Subrogation — 'Remedy. — ^A  surety  is  entitled  to 
every  remedy  which  the  creditor  has  against  the  principal 
debtor.*  Thus,  the  court  may  order  proceedings  on  collat- 
eral held  by  the  creditor  for  the  benefit  and  at  the  cost  of 
the  surety.^  He  is  entitled,  at  law,  to  all  securities  against 
the  principal,  on  his  giving  proper  indemnity  against  loss 
and  costs.^  In  the  District  of  Columbia,  on  his  paying  the 
debt,  the  statute  entitles  him  to  an  assignment  of  such  se- 
curities, and  he  may  bring  suit  in  his  own  name/  But,  in 
general,  he  is  not  entitled  to  subrogation  until  he  pays  the 
debt.*  And  a  court  of  equity  will  enforce  a  remedy  by  sub- 
rogation only  on  the  surety's  indemnifying  the  creditor  for 
costs,  as  we  have  seen.'' 

»Dalton  V.  Woburn  Agric.  Ac.  Assoc,  24  Pick.  257  (1887). 

^Magee  v.  Leggett,  48  Miss.  189  (1878) ;  Hayes  v.  Ward,  4  Johns.  Ch.  128 

(1819). 

»/n  re  Babcock,  8  Story  893  (1844). 

« Byles  258 ;  19  and  20  Vict.  c.  97  {  5 ;  Batcbellor  v.  Lawrence,  9  G.  B.  (n.  &) 
548. 

^Diilricl  of  Columbia  (1868  Thomp.  Dig.  89  2  1). 

'Findlay  v.  Bank  of  the  United  States,  2  McLean  44  (1889). 

'  Beardsley  v.  Warner,  6  Wend.  618  (1881). 
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§  986.  Bona  Fides — Qeneral  Principles. — A  bona  fide 
holder  is  one  "  who  acquires  the  paper  in  good  faith  without 
notice  or  knowledge  of  defenses  or  of  circumstances  which 
should  put  him  on  inquiry,  for  valuable  consideration."^ 
As  defined  by  the  Code  of  California,  he  is  one  "  who  bona 
fide  in  the  ordinary  course  of  business,  for  value,  before 
apparent  maturity  or  presumptive  dishonor,  and  without 
knowledge  of  actual  dishonor,  acquires  a  negotiable  instru- 
ment duly  indorsed  to  him  or  indorsed  generally  or  payable 
to  bearer/'  ^  To  entitle  a  holder  to  the  immunities  granted 
by  the  law  merchant  to  a  bona  fide  holder  as  above  described 
three  things  are  necessary.  First,  he  must  be  a  purchaser 
for  value.  This  has  been  considered  already  in  the  earlier 
chapters  of  this  work  relating  to  consideration.  Second,  he 
must  be  a  purchaser  before  maturity,  actual  or  apparent. 
This  will  be  considered  in  the  succeeding  chapter.    Third, 

U  Parsons  254.    So,  1  Daniel  718;  1  Edwards  {  516. 

^QOifomia  (1880  1  HiU.  Codes  2  8123) ;  Dakota  (1877  B.  0.  478  2  1852). 
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he  must  be  a  purchaser  in  due  course  of  business  and  in 
good  faith.  It  is  the  object  of  the  present  chapter  to  con- 
sider the  third  point  only.  The  phrase,  "6o/ia  fde  holder/' 
has  been  used  in  two  ways :  to  designate  either  a  holder  for 
value,  or  a  holder  for  value  without  notice  of  fraud  or  other 
defense.^  Unless  otherwise  stated  it  is  used  in  the  latter  and 
fuller  sense  throughout  this  chapter.  One  who  purchases  a 
bill  or  note  from  the  payee  with  knowledge  of  circumstances 
amounting  to  a  valid  defense  stands  in  precisely  the  position 
of  the  payee.*  So,  if  one  who  is  .a  guarantor  for  the  payee 
takes  up  a  note,  he  will  not  be  a  bona  fide  holder  as  against 
the  maker.* 

If  the  note  is  made  to  an  agent,  the  principal  receiving  it 
by  indorsement  from  such  payee  will  not  be  in  the  position 
of  a  bona  fide  holder.*  And  this  is  true  conversely  of  one 
who  takes  the  note  from  the  payee  as  the  payee's  agent  \^ 
e.  g.  as  a  collecting  agent.®  And  this  has  been  held  to  be 
true  of  a  bank  taking  a  note  as  collecting  agent,  although  it 
had  allowed  the  indorser  a  credit  on  which  he  had  drawn.^ 
But  in  this  case  the  character  of  the  holder  was  left  to  be 
determined  as  a  question  of  fact  by  the  jury,  and  the  bank 
had  refused  to  meet  a  subsequent  check  drawn  on  it  by  the 
indorser  pending  its  action  brought  on  the  note.  It  has  been 
held,  however,  that  an  indorsement  made  for  collection  to  a 
bank  will  constitute  the  bank  a  bona  fide  holder  for  value.* 
Where  the  note  or  bill  is  transferred  to  the  payee's  agent, 
the  fact  that  he  afterwards  becomes  the  beneficial  owner  of 
the  paper  will  not  constitute  him  such  holder.^  On  the 
other  hand,  his  having  taken  the  note  in  order  to  sue  upon 

'  Byles  123. 

'Zabriskie  v.  Spielman,  17  Vroom  86. 
•Putnam  v.  Tash,  12  Gray  121  (1858). 
*Neil  V,  Cummings,  76  111.  170  (1874). 

*  Dewey  v.  Living,  8  Allen  22  (1861);  McDonongh  v.  Goale,  8  La.  ^172 

(1835). 

•Johnson  v.  Barney,  1  Iowa  631  (1856). 
'Merchants'  Nat  Bank  v,  McNulty,  36  Iowa  229  (187S>. 
•State  Savings  Assoc,  v.  Hunt,  17  Kans.  632. 
•Foit  V.  Whitehead,  50  Ga.  76  (1873). 
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it  in  the  United  States  Court,  which  his  indorser  could  not 
have  done,  is  not  a  fact  which  will  impeach  his  good  faith, 
if  he  or  his  indorser  is  in  other  respects  a  bona  fide  holder 
for  value.^  And  a  purchaser  who  acts  in  good  faith  as  agent 
for  a  thief,  receiving  negotiable  coupons  from  him  and  pay- 
ing over  the  proceeds  to  him,  is  entitled  to  be  protected  as  a 
bona  fide  holder,  and  will  not  be  liable  for  such  proceeds  to 
the  real  owner.* 

§  987.  What  is  a  Bona  Fide  Holder. — From  what  has  been 
already  said  it  follows  that  one  may  be  a  bona  fide  holder 
notwithstanding  the  mala  fides  of  his  indorser.^  Thus,  one 
who  purchases  a  bill  of  exchange  in  good  faith  from  a 
pledgee,  who  had  no  right  to  transfer  it,  is  a  bona  fide 
holder.* 

And  one  who  purchases  a  bill  or  note,  with  notice  of  de- 
fects in  it,  from  a  bona  fide  owner  without  any  such  notice, 
is  by  the  law  merchant  a  holder  in  good  faith.*  And  this 
has  been  held  to  be  so  even  in  a  case  where  the  indorser 
was  a  bank,  of  which  the  purchaser  was  a  director,  and  not- 
withstanding the  facts  that  the  purchaser  was  the  payee's 
father  and  that  the  note  was  given  for  illegal  margins  in 
stock,  and,  therefore,  void  except  in  the  hands  of  a  bona  fide 
holder.* 

So,  a  purchaser  after  maturity  from  a  bona  fide  holder, 
who  took  the  paper  for  value  before  maturity,  is  entitled  as 

"Lanning  v.  Lockett,  10  Fed.  Rep.  451  (1882). 

*Spooner  v.  Holmes,  102  Mass.  503  (1869). 

•1  Daniel  719;  1  Parsons  261 ;  Masters  v.  Ibberson,  8  0.  B.  100  ;  Ayer  v. 
Tilden,  16  Gray  178  (1860) ;  Dillingham  v.  Blood.  66  Me.  140  (1877) ;  Witte 
V.  Williams,  8  So.  Car.  290  (1876) ;  Cotton  v.  Sterling,  20  La.  An.  282  (1868). 

♦Merchants'  Bank  v.  Comstock,  55  N.  Y.  24  (1873). 

•1  Daniel  753;  1  Parsons  254;  May  v.  Chapman,  16  M.  <&  W.  355:  Com- 
missioners of  Marion  Co.  v.  Clark,  4  Otto  278  (1876) ;  Hascall  v.  Whitmore, 
19  Me.  102  (1841) ;  Woodman  t;.  Churchill,  52  lb.  58  (1862) ;  Bovd  v.  McCann, 
10  Md.  118  (1856) ;  Baasett  v.  Avery,  15  Ohio  St.  299  (1864) ;  Hereth  v.  Mer- 
chants* Nat.  Bank,  34  Ind.  380  (1870);  Riley  v.  Schwacker,  50  lb.  592 
(1875);  Simon  t;.  Merritt,  33  Iowa  537  (1871);  Glenn  v.  Farmers'  Bank,  70 
N.  C.  191  (1874) ;  Bank  of  Sonoma  Co.  v.  Gove,  63  Cal.  355  (1883) ;  Kinney  v. 
Kruse,  28  Wis.  183  (1871) ;  Matthews  v.  Poytheress,  4  Ga.  287  (1848) ;  Hogan 
V.  Moore,  48  lb.  156  (1873) ;  Watson  v.  Flanagan,  14  Tex.  354  (1855). 

•Shaw  V.  Clark,  49  Mich.  384  (1882). 
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a  bona  fide  holder  before  maturity  to  the  rights  of  his  in- 
dorser.^  And  this  is  true  in  such  a  case,  where  the  purchaser 
knew  that  the  paper  had  been  dishonored,  but  did  not  know 
of  the  defenses  existing  against  it.*  But  where  the  original 
payee  purchases  from  a  horia  fide  holder,  he  is  not  entitled 
to  be  regarded  and  protected  as  a  bona  fide  purchaser,' 

§  988.  Usual  Course  of  Business. — A  bona  fide  holder  must 
be  a  purchaser  "in  the  usual  course  of  business."*  If  he 
has  taken  the  paper  out  of  the  usual  course  of  business  and 
under  circumstances  sufficient  to  impart  notice  of  defects,  he 
will  not  be  such  holder.*  Thus,  the  paper  must  be  actually 
delivered  to  him  ;  and  a  mere  promise  to  deliver  it  in  future 
will  not  be  sufficient.*  So,  it  will  not  be  enough  to  have  the 
paper  assigned  to  him,  while  it  is  not  in  the  possession  of  the 
assignor  or  its  absence  explained  to  the  assignee.^  So,  one 
who  makes  a  loan  on  a  bill  of  exchange  to  arrive  by  an 
incoming  steamer,  and  takes  an  equitable  assignment  of  it 
without  indorsement  or  delivery,  is  not  entitled  to  be  pro- 
tected as  a  bona  fide  holder  in  due  course  of  business.*  So, 
one  who  takes  as  collateral  security  a  receipt  for  a  bill  given 
by  ah  agent,  in  whose  hands  the  bill  had  been  placed  for 
collection  by  one  who  himself  held  it  as  collateral,  is  not  a 
holder  in  due  course.® 

Not  only  delivery  but  indorsement  is  necessary  to  consti- 
tute the  holder  a  purchaser  in  the  ordinary  course  of  busi- 
ness.^°   Unless  the  paper  is  payable  to  bearer  and  transfera- 

*  1  Edwards  {  517 ;  Chalmers  v.  Lanion,  1  Campb.  383 ;  Smith  v.  Hiscock, 
14  Me.  449  (1839) ;  Thomaa  v.  Ruddell,  66  Ind.  826  (1879) ;  Peabody  v.  Rees, 
18  Iowa  671  (1864) ;  Cook  v.  Larkin,  19  La.  An.  507  (1867) ;  Bank  of  Sonoma 
Co.  V,  Gove,  63  Cal.  355  (1883). 

•Markley  v.  Hull,  51  Iowa  109  (1879). 

•Kost  v.  Bender.  25  Mich.  516  (1872). 

*Merriam  v.  Granite  Bank,  8  Gray  254  (1857). 

•Moore  v.  Moore,  39  Iowa  461  (1874). 

•Russell  V,  Scudder,  42  Barb.  31  (1863). 

^O'Mulcahy  v.  HoUey,  28  Minn.  31  (1881). 

"Muller  V.  Pondir,  55  N.  Y.  325,  affirming  6  Lans.  472  (1878). 

•Evans  v.  Smith,  4  Binn.  366  (1812). 

»1  Daniel  731 ;  1  Edwards  {  519 ;  Mills  v.  Porter,  5  T.  A  C.  68  (1874) ;  Losee 
t?.Bi8sell,76Penna.St.459(1874);  Gibson  v.  Muller,  29  Mich.  355  (1874);  Bil- 
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ble  by  mere  delivery,  an  indorsement  is  necessary,  although 
the  note  is  payable  to  a  member  of  a  partnership  and  held 
by  his  firm.^  And  it  is  necessary,  where  a  note  is  held  by 
a  bank  or  other  corporation,  that  the  indorsement  should 
be  made  by  a  duly  authorized  officer.* 

It  is  necessary,  also,  that  the  indorsement  and  delivery 
should  both  be  before  maturity,  and  it  will  not  be  due 
course  of  business  if  the  note  is  delivered  before,  and  in- 
dorsed after,  maturity,*  or  transferred  before,  and  indorsed 
after,  maturity.*  So,  the  purchaser  of  an  unindorsed  check, 
certified  as  "  good  when  properly  indorsed,"  is  not  a  holder 
in  due  course  of  business.* 

§  989.  ludorsement  Necessary. — On  the  other  hand,  if  a 
note  is  payable  to  bearer,  its  indorsement  by  the  actual 
payee  will  not  afiect  the  character  of  the  indorsee  as  a 
holder  in  good  faith  and  ordinary  course  of  business.*  So, 
if  a  note  is  payable  to  A.  B.  or  bearer  and  unnecessarily 
indorsed*  by  A.  B.^  And  if  such  a  note  is  transferred  with- 
out A.  B.'s  indorsement,  the  payee  saying  that  "  it  must  be 
taken  at  the  purchaser's  risk,"  the  purchaser  will  still  be  a 
holder  in  ordinary  course  of  business  without  notice.*  And 
this  is  true  where  a  note  made  payable  in  such  manner  is 
originally  negotiated  to  a  different  person  from  the  one  indi- 
cated as  payee." 

An  assignment  of  a  note  is  not  equivalent,  for  the  pur- 
pose in  question,  to  its  indorsement  and  delivery,  although 
the  assignment  recites  a  valuable  consideration.^^    So,  an 

derbach  v.  McConnell,  48  Mich.  345  (1882) ;  AUum  v.  Perry,  68  Me.  232 
(1878) ;  Boody  v.  Bartlett,  42  N.  H.  558  (1861) ;  Sturges  v.  Miller,  80  111.  241 
(1875). 

*  Norton  v.  Pickena,  21  La.  An.  576  (1869). 

"Smith  V.  Lawson,  18  W.  Va.  212  (1881). 

'Lancaater  Nat.  Bank  v.  Taylor,  100  Mass.  18  (1868). 

^Southard  v.  Porter,  43  N.  H,  379  (1861). 

•Dorsey  v.  Abrams,  85  Penna.  St.  299  (1877). 

•Smith  V,  Rawaon,  61  Ga.  208  (1878). 

*Lane  v.  Krekle,  22  Iowa  399  (1867). 

•Cone  V,  Baldwin,  12  Pick.  545  (1832). 

•Laub  V.  Rudd,  37  Iowa  617  (1873). 

"Hull' v.  Swarthout,  29  Mich.  249  (1874). 
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assignment  of  a  note,  contained  in  a  bond  and  changing  the 
time  of  payment,  will  not  be  in  due  course  of  business/  nor 
an  oral  assignment  without  indorsement.'  So,  a  purchaser 
of  a  note  after  its  maturity,  under  an  execution  against  a 
collecting  agent,  will  not  be  a  holder  in  due  course.*  On  the 
other  hand,  the  fact  that  a  Banking  Act  requires  paper  pur- 
chased by  the  bank  to  have  two  indorsers  will  not  destroy 
the  character  of  the  bank  as  a  bona  fide  holder  in  due 
course  of  business,  where  the  note  purchased  has  but  one 
indorsement.*  So,  where  a  statute  required  Texas  Indem- 
nity Bonds  to  be  indorsed  by  the  governor  of  the  State,  the 
bonds  being  payable  to  bearer,  the  want  of  such  indorse- 
ment will  not  affect  the  holder's  character  as  a  purchaser  in 
good  faith  and  ordinary  course  of  business.* 

§  990.  Purchaser  firom  Acceptor — Drawer — ^Receiver. — In 

England,  it  has  been  held  that  the  purchaser  of  a  bill  of 
exchange  from  the  acceptor  is  a  purchaser  in  good  faith  and 
ordinary  course  of  business,  inasmuch  as  the  bill,  not  being 
yet  matured,  cannot  be  supposed  to  have  been  paid  "  accord- 
ing to  its  tenor."*  But  in  New  York  a  contrary  rule  has 
been  adopted,  under  the  implication  that  the  bill  could  only 
be  in  the  acceptor's  hands  for  the  purpose  of  acceptance  or 
as  a  voucher  after  its  payment  by  him.^ 

One  who  purchases  a  bill  of  exchange  from  the  drawer, 
under  misrepresentations  of  the  drawer  as  to  his  title  to  it, 
is,  nevertheless,  not  a  bona  fide  holder  of  the  bill  as  against 
the  acceptor,  but  stands  only  in  the  position  of  the  drawer.* 
So,  one  who  takes  a  note  from  the  maker  with  an  accommo- 

*Peck  V.  Bligh,  87  III.  317  (1865). 

•Miller  v.  Tharel,  75  N.  C.  148  (1876). 

•McCormick  v.  Williams,  54  Iowa  50  (1880). 

♦Roberts  v.  Lane,  64  Me.  108  (1874). 

•National  Bank  of  Washington  v.  Texas,  20  Wall.  72  (1873). 

•Morley  v.  Culverwell,  7  M.  <fc  W.  174.    So,  too,  Witte  v.  Williams,  8  So. 
Car.  304  (1876). 

^Central  Bank  v.  Hammett.  50  N.  Y.  158  (1872). 

•Hatch  V,  Searles,  2  Sm.  &  G.  147 ;  S.  C,  24  L.  J.  Ch.  22. 
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datioQ   partnership  indorsement  on  it  is  not  a  bona  fide 
holder  as  against  such  indorser.' 

A  receiver  is,  of  course,  not  a  bona  fide  holder  in  due 
course  of  business.'  Neither  is  an  assignee  under  a  bank- 
rupt or  insolvent  law,*  nor  a  trustee  who  takes  paper  in  trust 
to  collect  and  pay  creditors  and  return  the  balance,  if  any, 
to  the  indorser.* 

§  991.  Consideration — ^Its  Relation  to  Bona  Fides. — ^What 
consideration  is  sufficient  to  constitute  a  holder  for  value 
has  been  already  considered.  The  good  faith  of  a  holder  is 
often  affected,  and  in  some  degree  evidenced  by  the  charac- 
ter or  amount  of  consideration  paid.  Thus,  one  is  not  a 
bona  fide  holder  if  he  takes  a  note  by  way  of  advancement 
and  anticipation  of  a  share  in  his  father's  estate.'  On  the 
other  hand,  it  is  not  necessary  that  a  bona  fide  holder  should 
pay  the  face  value  of  a  bill  for  it,  even  though  he  purchases 
it  from  a  bill  broker.*  And  evidence  of  mere  inadequacy 
of  consideration  will  not,  of  itself,  impeach  his  good  faith.^ 
So,  one  who  purchases  a  note  for  less  than  its  face,  from  a 
bona  fide  holder,  is  himself  a  holder  in  good  faith.^  And 
this  has  even  been  held  to  be  true  of  bank  bills  purchased 
at  a  large  discount.*  So,  the  purchase  of  a  note  just  before 
maturity,  at  a  discount  of  three  per  cent,  will  not  imply 
notice  of  defenses.'^ 

On  the  other  hand,  a  smaller  discount  (two  per  cent.) 
paid  a  few  days  before  maturity,  has  been  held  to  be  evi- 
dence for  the  jury  to  consider  on  the  question  of  the  pur- 

»Hendrie  v.  Berkowitz,  37  Gal.  113  (1869). 

•Brings  V.  Merrill,  58  Barb.  389  (1870) ;  Litchfield  Bank  v.  Peck,  29  Conn. 
584  (1860). 

•Billings  t;.  Collins,  44  Me.  271  (1857). 

^Roberts  v.  Hall,  87  Conn.  205  (1870). 

•Hicks  v.  Jennings,  4  Fed.  Rep.  855  (1880). 

•Tilden  v.  Blair,  21  Wall.  241  (1874). 

'Brown  v,  Penfield,  36  N.  Y.  473  (1867). 

•Vinton  t;.  Peck,  14  Mich.  287  (1866). 

•Dabney  v.  Bank  of  South  Carolina,  3  So.  Oar.  124  (1871). 

••Murray  v.  Beckwith,  81  111.  48  (1875). 
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chaser's  good  faith.^  But  even  a  large  discount  of  twelve 
per  cent,  has  been  held  not  to  destroy  the  bona  fide  charac- 
ter of  the  purchaser,  although  the  maker  was  solvent  and 
resided  in  the  same  place.^  So,  too,  even  a  discount  of  one- 
third.^  But  a  discount  of  one-half  has  been  held  to  fall 
short  of  the  "  fair  and  reasonable  value  "  which  is  necessary 
for  such  holder.*  Even  a  discount  of  this  extent,  however, 
has  been  held  not  to  establish  the  bad  faith  of  the  purchaser;* 
especially  where  the  paper  in  question  was  purchased  with 
other  notes,  on  information  that  it  was  given  for  a  patent, 
but  without  any  knowledge  of  fraud.*  And  in  the  absence 
of  proof  of  fraud,  a  sale  made  by  a  sheriflF  for  less  than 
one-fifth  the  face  of  the  note  has  been  held  sufficient  to 
constitute  a  bona  fide  purchaser.^ 

§  992.  Inadequate  Consideration. — The  adequacy  of  the 
consideration  paid  by  the  purchaser  is  immaterial  except  as 
evidence  of  bad  faith.®  Gross  inadequacy  is  admissible  and 
entitled  to  consideration  as  evidence  of  mala  fides?  And  in 
examining  into  the  question  of  good  faith  in  the  purchaser, 
the  inadequacy  of  the  consideration  paid  is  always  an  element 
to  be  considered.^^  Thus,  an  oflTer  to  sell  a  parcel  of  notes  for 
one-fifth  of  their  face  is  a  circumstance  that  should  arouse 
suspicion  and  at  least  expose  the  good  faith  of  the  purchaser  to 
close  scrutiny."  Gross  inadequacy  of  consideration  amounts 
to  implied  notice  of  existing  defenses."   This  has  been  held 

'  Murray  v.  Beckwith,  48  111.  391  (1868). 

«Tod  V,  Wick,  36  Ohio  St.  370  (1881). 

•Sully  V.  Goldsmith,  32  Iowa  397  (1871);  Citizens'  Bank  v.  Ryman,  12 
Neb.  641  (1882). 

^Baily  v.  Smith,  14  Ohio  St.  396  (1863).    But  see,  contra,  Lay  o.  Wissman, 
86  Iowa  305  (1873). 

^Cannon  v.  Canfield,  11  Neb.  506  (1881). 

•State  Bank  v.  McCoy,  69  Penna.  St.  204  (1871). 

Urby  v.  Blain,  31  Kans.  716  (1884). 

•Tod  V,  Wick,  mipra, 

•l  Daniel  728;  1  Edwards  2  452;  Story  on  Promissory  Notes  2  197;  and 
see  supra,  i  448. 

^<^Lay  17.  Wissman,  36  Iowa  305  (1873) ;  Hereth  v.  Merchants'  Nat.  Bank, 
84  Ind.  380  (1870). 

"/n  re  Hook,  11  N.  B.  R.  282  (1875). 

»1  Daniel  726;  1  Edwards  i  452. 
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in  the  case  of  a  sale  of  a  bill  for  one-eighth  of  its  face.^ 
So,  a  fortiorij  the  sale  of  a  $300  note  of  a  solvent  maker  for 
$5.*  So,  where  the  inadequacy  of  consideration  is  coupled 
with  other  circumstances  which  might  reasonably  excite 
suspicion.' 

In  Vermont,  where  one  purchased  the  note  of  a  good 
maker,  at  a  large  discount,  from  the  payee,  who  was  a 
stranger  to  him,  and  who  refused  to  guarantee  it,  it  was 
held  to  be  a  question  for  the  jury  whether  the  plaintiff,  "on 
reasonable  inquiry,  could  have  ascertained  that  the  note  was 
without  consideration."*  This  case  goes  somewhat  farther 
than  the  rule  now  generally  recognized  as  to  the  need  of 
inquiry.  Where  a  purchaser  bought  at  a  large  discount, 
knowing  the  maker  to  be  a  foreigner  with  property,  but 
with  little  knowledge  of  English,  and  the  indorser  to  be  an 
unknown  and  irresponsible  vendor  of  patents,  and  asking  no* 
questions,  he  was  held  not  to  be  entitled  to  protection  as  a  bona 
fide  holder.*  So,  where  the  purchaser  knows  the  maker  to 
be  in  embarrassed  circumstances,  and  buys  the  note  at  an 
excessive  discount,  he  has  been  held  to  be  entitled  to  prove 
his  claim  in  bankruptcy  against  the  maker's  estate  only  for 
the  amount  actually  paid  by  him.®  In  like  manner,  the 
holder's  damages  have  been  limited  to  the  amount  paid, 
where  he  had  ample  opportunity  for  inquiry  and  paid  a 
very  inadequate  consideration.''  But,  in  the  absence  of 
notice  or  of  circumstances  amounting  to  it,  the  purchaser 
of  a  bankrupt's  note  for  less  than  its  face,  may  recover  or 
prove  in  bankruptcy  for  the  whole  amount.® 

§  993.  Collateral  Security. — Taking  a  note  as  collateral 

Un  re  Gomersall,  L.  R.  1  Ch.  D.  142  (1875) ;  affirmed  as  Jones  v.  Gordon,. 
L.  R.  2  App.  Cas.  617. 

«De  Witt  v.  Perkins,  22  Wis.  451  (1868). 

•Hunt  V.  Sandford,  6  Yerg.  387  (1834). 

*  Gould  V.  Stevens,  43  Vt.  125  (1870). 

•Boyce  v.  Geyer,  2  Mich.  N.  P.  71  (1871). 

•Jones  V,  Gordon,  L.  R.  2  App.  Cas.  616  (1877). 

^Collger  V.  Francis,  2  Baxt.  422  (1873). 

^Ex  parte  Lee,  1  P.  Wms.  782;  and  see  2  452,  ttipm. 
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security  for  advances  made  at  the  time,  is  sufficient  consid- 
eration to  make  the  purchaser  a  holder  for  value  and  in  good 
faith.^  And  this  is  true,  although  the  original  note  secured 
is  aflerward  renewed  for  a  larger  amount  with  additional 
security.*  So,  a  bank  is  a  bona  fide  purchaser,  where  it 
refuses  a  discount  of  the  note  to  the  payee,  but  takes  it 
(whether  by  way  of  discount  or  pledge)  with  leave  to  the 
payee  to  draw  against  it.'^  A  pledgee  is  a  holder  in  good 
faith.^  And  taking  a  bill  or  note  as  collateral  amounts  to  a 
purchase  of  it  in  the  ordinary  course  of  business.*  And  the 
character  of  such  holder  is  not  aflfected  by  the  fact  that  he 
has  other  collateral  more  than  sufficient  for  his  security.' 
So,  one  who  takes  by  way  of  pledge,  not  from  the  payee  but 
from  a  later  bona  fide  holder,  becomes  himself  a  bona  fide 
holder.'^ 

§  994.  Damages  Becoverable. — Where  a  negotiable  instru- 
ment is  void  between  the  parties,  a  bona  fide  holder  can  only 
recover,  it  is  said,  "  what  he  or  some  prior  holder,  through 
whom  he  derives  his  title,  paid  for  it,  with  interest."*  His 
character  as  a  bona  fide  holder  of  collateral  extends  only 
to  the  amount  of  the  debt  actually  secured.*  But  he  may 
recover  in  bankruptcy  the  amount  due  notwithstanding 
defenses  existing  and  available  against  his  pledgor.^®  So,  if 
the  paper  was  given  in  consideration  of  an  agreement,  which 

*  Belmont,  &c.,  Bank  v.  Hoge,  35  N.  Y.  65  (1866) ;  Lyon  v.  Ewings,  17  Wis. 
61  (1863) ;  Curtis  v.  Mohr,  18  Wis.  616  (1865) ;  Miller  v,  Boykin,  70  Ala.  469 
(1881) ;  Brown  v.  Callaway,  41  Ark.  418  (1883). 

•Miller  v.  Pollock,  99  Peuna.  St.  202  (1881). 

"Piatt  V.  Beebe,  67  N.  Y.  339  (1874). 

« Fisher  v,  Fisher,  98  Mass.  303  (1867) ;  Smith  v.  Isaacs,  23  La.  An.  454. 

^Gardner  «.  Gager,  1  Allen  602  (1861). 

•Lord  V.  Ocean  Bank,  20  Penna.  St.  384  (1853). 

'Prentice  v.  Zane,  2  Gratt.  262  (1845). 

"Van  Fleet,  V.  C,  in  Dekay  v.  Hackensack  Water  Co.,  11  Stew.  163  (1884) ; 
Holcomb  V.  Wyckoff,  6  Vroom  35  (1870).  So,  too.  Huff  v,  Wagner,  63  Barb. 
215  (1872) ;  Todd  v.  Shelbourne,  8  Hun  510  (1876) ;  Petty  v.  Hannum,  2 
Humph.  102  (1840) ;  and  see  {  452  supra, 

•Stoddard  v.  Kimball,  6  Cush.  469  (ia50) ;  Smith  v.  Hiscock,  14  Me.  449 
(1837);  Valette  v.  Mason.  1  Ind.  288  (1848);  Stevens  v.  Campbell,  18  Wis. 
419  (1861).  So,  by  statute  in  Georgia,  Code  i  2788,  2139;  Bealle  v.  Southern 
Bank  of  Georgia,  57  Ga.  274  (1876). 

^"^Ex  parte  Kelly,  1  Low.  394  (1869). 
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has  not  been  performed,  a  bona  fide  holder  will  be  entitled 
to  be  protected  as  such  only  to  the  extent  of  the  money 
actually  paid  by  him.^  Where  the  purchaser  takes  a  note 
for  advances  to  be  made  by  him  and  has  made  only  a  part 
of  the  advances  agreed  on,  he  is  a  bona  fide  holder  only  so 
far.*  And  where  a  bill  has  been  taken  to  secure  advances, 
it  may  be  redeemed  on  a  tender  of  the  amount  advanced.* 

So,  the  purchaser  of  an  accommodation  bill,  knowing  its 
character  and  making  advances  on  it,  is  only  entitled  to  pro- 
tection as  a  bona  fide  holder  to  the  extent  of  his  advances.* 
And  if,  upon  the  holder's  bankruptcy,  there  is  a  set-off 
existing  in  favor  of  his  indorser  against  him,  the  accommo- 
dation maker  or  indorser  will  be  entitled  to  the  benefit  of 
it.*  It  has  been  held,  indeed,  that  one  who  purchases  an 
accommodation  note  in  good  faith  for  less  than  its  face  is> 
only  entitled  to  recover  from  the  maker  the  amount  actually 
paid  by  him.*  And  if  an  accommodation  note  has  been 
fraudulently  diverted  from  its  intended  use,  and  is  bought  in 
good  faith  by  one  who  gives  his  indorsement  and  agrees  to 
give  further  indorsements  in  consideration  of  it,  he  will  only 
be  a  bona  fide  holder  to-  the  extent  of  the  liability  actually 
incurred."'  So,  one  who  takes  a  bill  or  note  as  indemnity  is 
only  a  bona^fide  holder  to  the  extent  of  the  risk  covered.* 
But  taking  such  paper  in  pledge  as  indemnity  against  a 
liability  assumed  as  indorser,  is  in  the  ordinary  course  of 
business  and  constitutes  the  purchaser  a  bona  fide  holder  ;*^ 
although  the  contrary  has  been  held  as  to  indemnity  against 
future  loss  on  a  contract  of  suretyship.^® 

>  Watson  V.  Ruseell,  3  B.  <fc  S.  S4  (1862). 

'Allaire  v.  Hartehorne,  1  Zab.  665  (1847). 

•Key  V.  Flint,  8  Taunt.  21. 

*Wiflfen  v.  Roberts,  1  Esp.  261. 

•Jones  v.  Hibbert.  2  Stark.  270. 

•Holeman  v.  Hobson,  8  Humph.  107  (1847).   But  see  Fowler  v.  Strickland,. 
107  Mass.  552  (1871). 

'  Williams  v.  Smith,  2  Hill  801  (1842). 

•Colman  v.  Post,  10  Mich.  422  (1862). 

•Stotts  t;.  Byers.  17  Iowa  303  (1864). 

^^Bank  of  Mobile  v.  Hall,  6  Ala.  639  (1844) ;  Bertrand  v.  Barkman,  13  Ark. 
160  (1852). 
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The  giving  of  credit  on  an  overdrawn  bank  account  is 
Bufl&cient  consideration  for  such  holder.^  So,  it  is  sufficient 
if  a  bank  takes  a  draft  on  deposit  to  the  general  credit  of 
the  drawer,  and  the  money  is  checked  out  before  notice 
of  defense.*  But  merely  discounting  a  note  and  crediting  it 
on  the  indorser's  account,  without  parting  with  any  value 
for  it,  is  not  enough.' 

§  995.  Bona  Fide  Holder  for  Existing  Debt. — It  is  now 
generally  acknowledged,  although  formerly  questioned,  that 
payment  of  an  existing  debt  is  sufficient  consideration  to 
oonstitute  a  bona  fide  holder  for  value.*  So,  too,  if  part  is 
payment  of  an  existing  debt,  with  fresh  consideration  for 
the  balance.**  So,  an  existing  debt  coupled  with  an  exten- 
sion given  on  account  of  the  new  security.*  Taking  a  note 
for  an  existing  debt  constitutes  the  purchaser  a  holder  for 
value  to  the  extent  of  the  debt  and  not  the  face  of  the  note.^ 
And,  although  the  note  is  taken  by  a  preferred  creditor 
from  an  embarrassed  debtor,  he  will  still  be  a  holder  for 
value.®  In  New  York,  however,  the  rule  as  to  the  suffi- 
ciency of  an  existing  debt  to  constitute  one  a  holder  for 
value  is  different.® 

Where  part  of  the  consideration  was  an  old  debt,  and  the 
balance  was  paid  in  cash,  and  the  note  purchd^ed  from  a 

^In  re  Carew's  Estate  Act,  31  Beav.  39. 

•Southwick  V.  First  Nat.  Bank,  84  N.  Y.  420  (1881),  and  see  2  457  tupra; 
Fox  V,  Bank  of  Kansas  City,  30  Kans.  441  (1883). 

•Central  Nat.  Bank  v.  Valentine,  18  Hun  417  (1879) ;  Scott  «.  Ocean  Bank, 
23  N.  Y.  289  (1861) ;  Fulton  Bank  v.  Phoenix  Bank.  1  Hall  662  (1829) ;  Mann 
V.  Second  Nat.  Bank  of  Springfield,  30  Kans.  412  (1883).  But  see  Ez  parte 
Richdale,  L.  R.  19  Ch.  D.  409  (1881). 

*Swift  V.  Tyson,  16  Pet.  1  (1842) ;  Riley  v,  Anderson,  2  McLean  689  (1841) ; 
Lannin^  v.  Lockett,  10  Fed.  Rep.  451  (1882) ;  Currie  v.  Misa,  L.  R.  10  Ex. 
163  (1876);  Gould  v.  Segee,  6  Duer  260  (1*56);  Homes  v.  Smyth,  16  Me. 
177  (1839);  Knox  v.  Clifford,  38  Wis.  651  (1876);  Hodges  v.  Black,  76  Mo. 
637  (1882) ;  Reddick  v.  Jones,  6  Ired.  107  (1846) ;  Russell  v.  Hadduck,  8  111. 
233  (1846) ;  Stevenson  v.  Heyland,  11  Minn.  198  (1866) ;  Wood  v,  Seitzinger, 
14  Phila.  430  (1880) ;  Dixon  v.  Dixon,  81  Vt.  450  (1859) ;  Draper  v.  Cowlefl, 
27  Kans.  484  (1882).    And  see  {2461-6,  aujpm. 

•Riggs  V.  Hatch,  16  Fed.  Rep.  838  (1883). 

'Johnston  Harvester  Co.  v.  McLean,  67  Wis.  268  (1883). 

^Citizens'  Bank  v,  Payne,  18  La.  An.  222  (1866). 

•Savings  Bank  of  New  Haven  v.  Bates,  8  Conn.  604  (1831). 

•Turner  v.  Treadway.  63  N.  Y.  660  (1873).    And  see  i  462,  tupra. 
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broker  of  bad  repute  and  of  no  responsibility,  the  purchaser 
{having  reason  to  know  that  the  note  did  not  belong  to  the 
broker)  was  only  allowed  to  recover  as  a  bona  fide  holder  for 
the  amount  actually  paid.^  So,  if  an  accommodation  bill, 
with  the  payee's  name  left  blank,  is  fraudulently  diverted, 
and  is  delivered,  after  the  failure  of  the  drawer,  to  his  sister, 
as  payee,  with  full  notice,  for  an  existing  debt,  she  will  not 
be  a  purchaser  "in  the  usual  course  of  business/'^  The 
good  faith  of  the  purchaser  is  not,  however,  impeached  by 
the  mere  fact  of  his  taking  the  note  as  security  for,  or  in 
payment  of,  an  existing  debt;*  although  taking  it  as  security 
for  such  debt  may  be  held  not  to  be  sufficient  to  make  him 
a  holder  for  value  in  the  mercantile  sense  of  the  term.*  And 
one  who  takes  up  a  note  on  which  he  was  himself  liable, 
and  receives  security  at  the  same  time  for  the  amount  ex- 
pended in  so  doing,  has  been  held  not  to  be  such  a  holder/ 

^Buckner  v.  Jonea,  1  Mo.  App.  638  (1876). 

•Thompson  v.  Poeton,  1  Duv.  389  (1864). 

'Pugh  V.  Durfie,  1  Blatch.  412  (1849);  Manning  v,  McGlure,  36  III.  490 
(1865) ;  Wood  v.  Seitzinger,  2  Fed.  Rep.  843  (1880) ;  National  Bank  i>.  Brook- 
lyn, (&c.,  B.  R.  Co.,  14  Blatch.  242  (1877) ;  Straughan  v.  Fairchild,  80  Ind. 
598  (1881) ;  Curtis  v.  Mohr,  18  Wis.  645  (1864) ;  O^ood  v.  Thompson  Bank, 
80  Conn.  27  (1861). 

^Maynard  v.  Sixth  Nat.  Bank,  98  Penna.  St.  250;  Scott  v.  Betts,  Hill  (&  D. 
863  (1844) ;  Bice  v.  Baitt,  17  N.  H.  116  (1845). 

«LinU  V.  Howard,  18  Hun  424  (1879). 
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n.   SUSPICION   AND   NEGLIGENCE. 

996.  Suspicion — Inquiry. 

997.  Gill  V.  Cubitt—Fol lowed. 

998.  Abandoned. 

999    Negligence — Presumption  of  Bad  Faith. 
1(M^0.  may  be  Disproved. 

1001.  Gross  Negligence. 

§  996.  Suspicion — Inquiry. — The  original  rule,  now  re- 
established, did  not  require  diligence  or  inquiry  on  the  pur- 
chaser's part,  nor  require  him  to  investigate  circumstances 
of  suspicion,  except  so  far  as  they  affected  his  actual  good 
faith.  In  1824,  however,  a  departure  from  this  rule  was 
made  in  the  English  courts  by  Lord  Chief  Justice  Abbott, 
who  laid  down  the  rule  in  Gill  v.  Cubitt,  that  circumstances 
which  ought  to  excite  the  suspicion  of  a  prudent  and  careful 
man  make  inquiry  necessary  on  his  part  and  destroy  his 
character  as  a  bona  fide  holder,  if  such  inquiry  is  not  made.^ 
And  due  caution  in  such  case  is  a  question  of  fact  for  the 
jury  to  determine.^  This  rule  was  followed  in  England  for 
some  years,  and  has  since  been  followed  to  some  extent  in 
the  United  States.  Under  it  such  circumstances  as  the  fol- 
lowing have  been  held  fit  to  excite  suspicion  and  suflBcient 
to  defeat  the  good  faith  of  the  purchaser,  e.  g.  taking  a  lost 
check  five  days  after  its  date  from  a  stranger  in  payment  for 
goods  purchased;*  changing  a  Bank  of  England  note  of 
£500  for  a  stranger  in  a  small  town,  the  purchaser  not 
knowing  that  the  note  had  been  stolen  and  advertised;^ 
taking  a  lost  bank  note  for  £1,000,  from  a  person  who  was 
known  to  be  in  pecuniary  difficulty,  without  asking  any 

»Cbitty  292,  293 ;  1  Daniel  720;  Gill  v.  Cubitt,  3  B.  &  C.  466  (1824) ;  Roths- 
child V.  Corney,  9  B.  &  C.  388  (1829). 

"Gill  V.  Cubitt,  swpra;  Beckwith  v.  Corral,  11  Moo.  506;  S.  C,  8  Bing.  444 
(1826) ;  2  C.  &  P.  261. 

•Down  V.  Hallings,  4  B.  &  C.  330  (1825) ;  S.  C,  6  Dowl.  &  Rv.  455,  2  C.  & 
P.  11.  This  case  was  decided  by  Abbott,  C.  J.  (afterward  Lord  Tenterden), 
on  the  ground  that  the  check  was  ^*  to  be  considered  in  the  same  light  as  a 
bill  of  exchange  overdue."  It  had  been  taken  by  a  shopkeeper  for  goods 
purchased  for  a  less  amount  and  the  balance  paid  by  him  in  cash. 

«Snow  V.  Peacock,  11  Moo.  286;  S.  C,  8  Bing.  406  (1826) ;  2  C.  &  P.  215. 
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questions;^  taking  a  stolen  bill  from  an  unknown  person 
representing  himself  as  coming  from  the  country,  such  pur- 
chase not  being  in  the  ordinary  course  of  business;*  cashing 
a  bank  note  for  £100,  eight  days  after  it  had  been  lost  in 
another  town,  for  a  stranger  who  gave  a  fictitious  address 
in  an  illiterate  hand,  the  banker  who  cashed  the  note  making 
no  inquiry  as  to  the  stranger's  inn  or  other  circumstances.' 

§  997.  American  Oases  Following  Gill  v.  Oubitt. — Many 
American  cases,  since  the  decision  of  Gill  v,  Cubitt,  have 
followed  the  ruling  in  that  case.*  And  in  Georgia  it  is  now 
provided  by  statute  that  circumstances  sufficient  to  put  a 
prudent  man  on  his  guard  in  purchasing  negotiable  paper 
constitute  notice  to  a  purchaser  before  maturity.*  And  it 
has  been  held  in  Connecticut  that  the  erasure  or  partial 
erasure  of  the  word  *'  renewal "  on  a  bill  is  a  circumstance 
which  ought  to  excite  the  suspicion  of  a  prudent  and  careful 
man,  and  that  the  purchaser  under  such  circumstances  takes 
without  due  caution  and  is  subject  to  defense.*    So,  in  a  later 

"Chitty  294;  Egan  v.  Threlfall,  5  D.  &  R.  526;  Solomons  v.  Bank  of  Eng- 
land, 13  East  135. 

•Slater  v.  West,  3  C.  &  P.  325  (1828) ;  S.  C,  1  Dans.  &  L.  15. 

•Strange  v,  Wigney,'  4  Moo.  &  P.  470;  S.  C,  6  Bing.  677  (1830). 

M  Daniel  722;  1  Parsons  258;  Safford  v.  Wyckotf,  1  Hill  11  (1841),  affirm- 
ing 4  Ih.  442  (1842) ;  Pringle  v,  Phillips,  5  Sandf.  157  (1851) ;  Beltzhoover  v, 
BInckstock,  3  Watts  2()  (1834) ;  Russell  v.  Hadduck,  8  111.  233  (1846) ;  Greer 
V.  Yosti,  50  Mo.  307  (1874) ;  Nicholson  v.  Patton,  13  La.  2(13  (1839) ;  Roth  v. 
Calvin,  32  Vt.  125,  136  (1859).  In  the  language  of  Poland,  J.,  in  this  case  : 
'^The  rule  laid  down  in  Gill  v.  Oubitt  was  generally  adopted  by  the  American 
courts,  and  seemed  to  have  become  the  settled  law  of  this  country  until  the 
later  decisions  in  England  and  the  promulgation  of  them  by  Judge  Story  and 
Prof  Greenleaf,  in  their  legal  treatises.  *  *  *  We  have  been  referred 
to  the  case  of  Pringle  v,  Phillips,  5  Sandf.  157,  decided  by  the  Superior 
Court  in  the  city  of  New  York,  in  1851;  the  whole  subject  is  there  most 
ably  examined  by  Duer,  J.,  and  all  the  cases,  both  English  and  American, 
are  carefully  and  ably  reviewed.  That  court,  upon  the  fullest  considera- 
tion, both  upon  authority  and  reason,  established  the  rule  as  laid  down  in 
Gill  V.  Cubitt.  It  is  but  just  to  say  that  the  decisions  of  no  tribunal  in  the 
country,  upon  questions  of  commercial  law,  are  entitled  to  more  considera- 
tion than  those  of  the  Superior  Court  of  New  York,  at  the  date  of  that  deci- 
sion. *  *  *  In  our  judgment,  that  docrine  is  best  sustained  by  author- 
ity. But  if  the  question  were  wholly  new,  and  we  were  now  called  upon 
to  establish  a  rule  for  the  first  time,  we  should  feel  no  hesitation  in  saying 
that  such  rule  should  be  the  rule  to  govern  the  purchase  and  transfer 
of  negotiable  securities." 

*  Georgia  (1882  Code  i  2790). 

•Hall  V.  Hale,  8  Conn.  33  (1831). 

voi*.  u.  2t 
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case  in  Illinois,  it  has  been  held  that  one  who  purchases  a 
bill  from  his  prospective  brother-in-law  (the  drawer),  and  is 
told,  on  questioning  him,  that  there  are  "  all  sorts  of  rumors 
on  the  street,  but  the  bill  has  been  taken  care  of,"  is  not  a 
bona  fide  purchaser  of  such  bill,  where  he  could  have  learned 
in  a  few  minutes,  by  convenient  inquiry,  that  the  indorser  of 
the  bill  had  stopped  its  payment/  So,  where  a  check  on  a 
New  Orleans  bank  was  lost  and  was  taken,  twenty-five  days 
after  its  date,  at  St.  Louis  (a  distance  of  1,500  miles),  from  a 
steamboat  passenger,  and  money  and  goods  given  for  it,  and 
the  bill  subsequently  sold  at  a  discount  of  five  per  cent,  to 
the  plaintiflT,  it  was  held  that  inquiry  on  his  part  was  neces- 
sary and  that  he  was  not  entitled  to  recover  on  it  as  a  bona 
fide  purchaser.*  So,  it  was  formerly  held  in  Massachusetts 
that  inquiry  was  necessary  to  good  faith,  if  the  circumstances 
were  such  as  to  put  the  purchaser  on  his  guard.^ 

And  circumstances  sufficient  to  put  a  purchaser  on  his 
guard  have  been  held  to  amount  to  notice  of  the  defense.* 
So,  it  has  been  held  in  a  late  case  in  Missouri,  that  circum- 
stances necessarily  casting  a  shade  on  the  transaction  amount 
to  notice;'^  and,  in  Tennessee,  that  circumstances  sufficient 
to  put  a  purchaser  on  inquiry  amount  to  notice  of  what  the 
inquiry  would  have  disclosed.®  So,  if  one  takes  a  bill  as 
collateral  under  circumstances  which  would  lead  a  man  of 
ordinary  prudence  to  suspect  that  the  holder  had  no  power 
to  pledge  it,  it  has  been  held  to  be  his  duty  to  make  inquiry, 
and  that  he  is  not  a  bona  fide  holder  in  the  absence  of  such 
inquiry.^  So,  if  the  purchaser  of  a  note  knows  that  the 
maker  is  insolvent,  with  other  facts  that  ought  to  have  put 

>Sturge8  V,  Metropolitan  Nat.  Bank  of  N.  Y.,  49  lU.  220  (1868). 

*  Vairin  v,  Hobson,  8  La.  50  (1835). 

'But  in  a  transfer  made  long  before  maturity,  for  full  consideration,  the 
fact  of  the  indorser  saying  that  the  purchaser  must  take  it  at  his  own  risk| 
and  he  would  not  be  responsible  for  it,  is  not  notice,  Gone  v.  Baldwin,  13 
Pick.  545  (1832). 

♦Nutter  V.  Stover,  48  Me.  163  (1859). 

^Hamilton  v.  Marks.  52  Mo.  78  (1873). 

•Merritt  v.  Duncan,  7  Heisk.  156  (1872). 

^Buckner  v.  Jones,  1  Mo.  App.  538  (1876). 
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him  on  inquiry.*  But  if  he  has  made  inquiry  on  the 
strength  of  such  circumstances  without  discovering  anything 
wrong  about  the  paper,  he  may  then  take  the  bill  and  be 
protected  as  a  bona  fide  holder.*  So,  it  has  been  held  that 
one  who  takes  bank  notes  under  suspicious  circumstances  is 
bound  to  make  inquiry  concerning  them.*  And  it  has  even 
been  held  that  where  a  promissory  note  contains  a  recital 
that  it  is  given  for  land,  the  purchaser  should  know  that  the 
peaceable  possession  of  the  land  has  passed  to  the  purchaser, 
although  he  need  not  know  whether  the  purchase-money  has 
been  fully  paid.*  Where  one  takes  a  note  without  due  cau- 
tion and  without  paying  value  for  it,  he  is,  of  course,  not 
entitled  to  protection  as  a  bona  fide  holder  for  value.* 

The  rule  in  Vermont  seems  to  still  follow  Gill  v.  Cubitt, 
and  it  is  there  held  to  be  a  question  for  the  jury  whether  a 
holder,  "  on  reasonable  inquiry,  could  have  ascertained  that 
the  note  was  without  consideration,"  the  purchaser .  in  this 
case  having  bought  the  note  at  a  discount  and  the  indorser 
having  refused  to  guarantee  that  the  maker  was  good.* 

§  998.  Gill  v.  Oubitt  Abandoned. — A  few  years  after  Lord 
Tenterden  laid  down  the  rule  requiring  caution  on  the  part 
of  the  purchaser,  this  doctrine  was  abandoned  as  one  that 
obstructed  the  negotiation  of  commercial  paper.''  In  1834, 
it  was  modified  by  Lord  Denman,  who  held  that  one  might 
be  a  purchaser  in  good  faith,  notwithstanding  suspicious 
circumstances,  except  in  case  of  gross  negligence.'  And  it 
has  been  held  that  circumstances  of  gross  negligence,  e.  g. 
where  the  purchaser  must  have  known  that  the  indorser  was 
without  title,  amount  to  mala  fides^  and  as  such  affect  the 

^Anderson  v.  Van  Alen,  11  Johns.  343  (1815). 

•Williamson  v.  Brown,  15  N.  Y.  854  (1857). 

^Steinhart  v.  Boker,  34  Barb.  436  (1861). 

^Ryland  v.  Brown,  2  Head  273  (1858). 

•Sandford  v.  Norton,  14  Vt.  228  (1842). 

•Gould  V.  Stevens,  43  Vt.  125  (1870). 

'Chitty  293;  1  Parsons  269;  Story  on  Promissory  Notes  {  197. 

*1  Daniel  720;  1  Parsons  258;  Crook  v.  Jadis,  5  B.  <fc  Ald«  909. 
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character  of  the  purchaser.^  This  modification,  making  an 
exception  to  the  old  rule  in  the  case  of  gross  negligence^ 
was,  however,  soon  abandoned  by  Lord  Denman  himself, 
and  the  rule  is  now  established,  both  in  England  aiid  in 
this  country,  that  a  purchaser  may  become  a  bona  fide 
holder,  notwithstanding  gross  negligence,  unless  the  circum- 
stances of  suspicion  are  such  as  to  amount  to  bad  faith  on 
his  part.*  Mere  suspicion  is  not,  of  itself,  bad  faith,  and 
will  not  raise  a  presumption  of  bad  faith.^  And  any  sus- 
picion which  falls  short  of  bad  faith  is  immaterial  and  does 
not  amount  to  notice.*  The  purchaser  is  not  even  bound  by 
circumstances  which  would  put  a  prudent  man  on  inquiry.* 
.  He  may  be  a  bona  fide  holder,  although  by  caution  and 
vigilance  he  might  have  known  the  defects  in  the  instru- 
ment.® Facts  which  would  put  a  reasonable  man  on  further 
inquiry  are  not  equivalent  to  notice  of  defects  which  the 
inquiry  might  lead  to."'     Nor  is  it  sufficient  proof  of  notice 

^Biit  what  a  prudent  and  cautious  man  would  have  done  is  immaterial,. 
Backhouse  v.  Harrison,  5  B.  <&  Ad.  1098;  S.  0.,  a  N.  <&  M.  188. 

•Chilly  293;  1  Edwards  U  517,  449;  1  Daniel  721;  1  Parsons  258;  Story 
on  Promissory  Notes  {  197;  Lord  Denman  in  Goodman  v,  Harvey,  4  Ad.  & 
E.  870  (1836);  Swan  v.  North  British  Company,  2  Hurlst.  &  C.  184;  Good- 
man V.  Simonds,  20  How.  343  (1857) ;  Murray  v.  Lardner,  2  Wall.  110  (1864)  ^ 
Hotchkiss  V.  National  Banks,  21  lb,  354  (1874);  Hamilton  v,  Vought,  5> 
Vroom  187  (1870);  Phelan  v.  Moss,  6-7  Penna.  St.  59  (1870);  Comstock  v. 
Hannah,  76  111.  550  (1875);  Farrell  v.  Lovett,  68  Me.  326  (1878);  Trustees 
of  Iowa  College  v.  Hill,  12  Iowa  474  (1861) ;  Fox  v.  Bank  of  Kansas  City,. 
80  Kans.  441  (1883).  Especially  where  the  purchaser  takes  from  a  prior 
bona  fide  holder,  Mornyer  v.  Cooper,  35  Iowa  257  (1872).  "The  doctrine 
introduced  hy  Lord  Tenterden  stands  at  the  present  moment  marked  with 
the  disapproval  of  the  highest  judicial  authority.  Nor  does  such  disap- 
proval rest  upon  merely  speculative  grounds.  That  doctrine  was  put  in 
practice  for  a  course  of  years,  and  it  was  thus  by  experience  found  to  be 
inconsistent  with  true  commercial  policy.  Its  defect,  a  ^reat  defect  as  I 
think,  was  that  it  provided  nothing  like  a  criterion  on  which  a  verdict  wa» 
to  be  based,"  Beasley,  C.  J.,  in  Hamilton  v.  Vought,  5  Vroom  191  (1870). 

•Colson  V.  Arnot,  67  N.  Y.  253.  270  (1874). 

*  Johnson  v.  Way,  27  Ohio  St.  374 ;  Frank  v.  Lilienfeld,  SSGratt.  877  (1880) ; 
Hamilton  v,  Marks,  63  Mo.  167  (1876). 

^Ex  parte  Estabrook,  2  Low  547  (1877) ;  Bank  of  Sh«rman  v.  Apperson,  4 
Fed.  Rep.  25  (1880) ;  Lafayette  Savings  Bank  v.  St.  Louis  Stoneware  Co..  4 
Mo.  App.  276  (1877);  Magee  v.  Badger,  30  Barb.  246  (1859).  Especially 
where  he  had  made  inquiry  and  obtained  credible  information  which  re- 
moved his  suspicions,  Belmont  Branch  Bank  v.  Hoge,  7  Bosw.  543  (1861). 

•Belmont  Branch  Bank  v.  Hoge,  35  N.  Y.  65  (1866),  affirming  7  Bosw.  543^ 

*Lane  v.  Evans,  49  Iowa  156  (1878) ;  Lake  v.  Reed,  29 16.  258  (1870). 


BAD   FAITH  IMPLIED   FBOM   NEGLIGENCE.  693 

to  show  that  the  holder  might  have  heard  his  indorser 
speak  of  the  defects  in  the  note  before  its  transfer.^  And 
even  if  the  purchaser  buys  at  a  large  discount  a  note  which 
has  been  released  before  maturity,  and  the  fact  might  have 
been  easily  ascertained  by  him  with  ordinary  diligence,  his 
good  faith  will  still  be  unimpeached.* 

§  999.  Bad  Faith  Implied  from  Negligence. — If  the  cir- 
cumstances are  such  as  to  invite  inquiry  and  imply  bad  faith 
on  the  purchaser's  part  in  neglecting  to  inquire,  they  will 
defeat  his  character  as  a  bona  fide  holder.^  But  even  where 
stolen  railroad  bonds  were  purchased  for  ten  per  cent,  of  their 
face  from  a  New  York  banker,  through  information  from  a 
bank  cashier  in  Portland,  Maine,  without  knowledge  of 
their  having  been  lost  or  advertised,  the  purchaser  was  still 
held  to  be  a  bona  fide  holder  and  not  liable  for  negligence 
in  making  further  inquiries,  the  bonds  having  at  the  time 
defaulted  in  interest  and  having  then  no  known  market 
value.*  And  it  is  said  that  inquiry  is  unnecessary  except 
in  case  of  actual  or  constructive  notice  to  the  purchaser 
from  the  paper  itself  or  otherwise.*  Constructive  notice  is, 
however,  suflBcient,  and  suspicious  circumstances  amounting 
to  notice  have  the  same  effect  as  actual  notice."*  If  the 
holder  suspects  fraud,  and  willfully  or  fraudulently  fails  to 

»Earhart  v.  Gant,  82  Iowa  481  (1871). 

"Schoen  v.  Houghton,  50  Cal.  628  (1876). 

•Chitty  295;  1  Daniel  746;  1  Edwards  J  517;  1  Parsons  260;  Story  on 
Promissory  Notes  2  197. 

*Smith  V.  Harlow,  64  Me.  510  (1874).  In  the  words  of  Barrow,  J.,  in,  this 
case:  ''When  the  proffered  trade  is  attended  with  circumstances  justly 
calculated  to  excite  suspicion  that  the  seller  has  no  legal  title  to  dispose  of 
the  property  which  he  proposes  to  sell,  not  only  does  ti)e  regular  course  of 
business  require  a  reasonable  attempt  to  ascertain  the  facts,  but  under  such 
circumstances  a  neglect  to  use  the  means  at  hand  to  ascertain  them  could 
scarcely  be  distinguished  from  the  gross  neglect  which  is  so  often  held  to 
be  equivalent  to  bad  faith.  Perhaps  it  would  be  more  exact  to  say  that  it 
is  evidence,  from  which  one  could  not  fail  to  draw  the  conclusion,  that  the 
purchaser  was  acting  mcdafide  and  not  in  the  due  course  of  business." 

*1  Daniel  724;  1  Edwards  {  449. 

•Horton  v.  Bayne,  52  Mo.  633  (1873) ;  Johnson  v.  Butler,  31  La.  An.  770 
(1879) ;  Grencoux  v.  Wheeler,  6  Tex.  615  (1851) ;  Bennett  v.  Forlina,  56  Mo. 
309  (1874).  So,  it  is  said,  the  holder  **  must  be  without  any  circumstances 
to  cause  reasonable  belief  of  suspicious  facts/'  Lapice  v.  Clifton,  17  La.  162 
(1841). 
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make  inquiry,  from  a  belief  that  such  inquiry  would  result 
in  finding  that  the  bill  or  note  was  invalid,  he  will  not  be  a 
bona  fide  holder,  but  will  take  the  instrument  with  notice 
of  the  defect.^  So,  if  a  purchaser  taking  a  bill  of  lading, 
which  was  negotiable  by  statute,  had  reason  to  believe  that 
the  indorser  had  no  title  to  it,  he  would  not  be  a  bona  fide 
holder.*  So,  where  the  note  was  in  a  form  peculiar  to,  and 
used  only  for  discount  at,  a  particular  bank,  and  was  not  so 
discounted,  this  circumstance  has  been  held  to  imply  such 
suspicion  as  to  defeat  the  holder's  good  faith.^  So,  the  fact 
that  the  paper  is  sold  at  an  unusually  large  discount,^  or 
is  sold  by  a  traveling  vendor  of  patent  rights,  who  is  a 
stranger  in  the  place,  the  paper  itself  being  made  by  a 
neighbor  of  the  purchaser.*  But  one  may  be  a  bona  fide 
holder  notwithstanding  his  knowledge  that  the  paper  was 
given  for  the  purchase  of  a  patent,  and  although  he  may  be 
negligent  or  suspicious  about  it.*  But  it  has  been  held  that 
his  knowledge  of  the  existence  of  a  criminal  prosecution 
against  the  maker  and  his  fear  that  the  note  was  given  to 
compound  it,  coupled  with  the  fact  that  he  was  advised  to 
have  a  new  note  made,  will  amount  to  notice."' 

§  1000.  Presumption  of  Bad  Faith  Rebutted. — In  general, 
circumstances  raise  at  most  a  presumption  of  bad  faith  and 
are  not  conclusive  evidence.  Thus,  if  a  check  is  taken  by  a 
bank  from  its  customer  eight  days  after  date,  the  good  faith 
of  the  bank  is  a  question  for  the  jury.'  So,  if  one  purchases 
stolen  bonds,  which  lack  a  certificate  of  convertibility  into 
stock  referred  to  in  the  body  of  the  bond,  it  may  be  a  cir- 
cumstance to  put  a  prudent  man  on  his  guard  and  raise  a 

» Oakley  v.  Ooddeen,  2  F.  &  F.  656  (1861);  Craft's  Appeal,  42  Conn.  14ft 

(1875). 

«Shaw  v.  Railroad,  11  Otto  557  (1879). 

•Fowler  v.  Brantly,  14  Pet.  818  (1840). 

*Auten  v.  Gruner,  90  111.  800  (1878). 

•Taylor*.  Atchison,  54  111.  196  (1870). 

•Comstock  v.  Hannah,  76  111.  550  (1875). 

'Pierce  v.  Kibbee,  51  Vt.  559  (1879). 

•London,  &c.y  Bank  v.  Groom e,  L.  R.  8  Q.  B.  D.  288. 
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presumption  of  bad  faith/ but  will  not  be  conclusive  evidence 
of  it.*  And  where  mala  fides  is  charged,  it  is  always  com- 
petent for  the  plaintiff  to  introduce  evidence  to  the  contrary.* 
Thus,  if  he  knew  of  a  previous  sale  of  stolen  bonds,  he  may 
show  that  such  sale  had  been  explained.' 

And  mere  knowledge  on  the  purchaser's  part  of  dishonest 
methods  on  the  seller's  part  has  been  held  to  be  evidence  of 
bad  faith.*  The  purchaser  is  not,  however,  put  upon  in- 
quiry as  to  whether  a  note  was  made  for  an  illegal  sale  of 
liquor,  because  he  knows  the  maker  to  be  a  liquor  dealer.^ 
Neither  does  he  take  the  paper  with  notice  by  reason  of  its 
being  bought  from  an  attorney-at-law ;  *  or  because  he  knew 
the  indorser  to  be  a  person  who  dealt  in  options,  and  even 
suspected  that  the  note  had  been  made  in  such  a  transac- 
tion ;^  or  because  he  purchased  from  the  payee  himself  and 
knew  of  former  usurious  transactions  of  his.® 

And  the  fact  that  the  payee  has  taken  up  the  paper,  in  the 
hands  of  a  bona  fide  holder,  at  maturity,  and  struck  out  his 
own  indorsement,  will  not  defeat  the  good  faith  of  a  pur- 
chaser from  him.*  So,  the  purchaser  is  not  put  upon  in- 
quiry by  the  fact  that  the  note  was  indorsed  by  a  corporation, 
by  its  general  agent,  and  subsequently  indorsed  by  the  agent 
individually,  although  it  may  be  the  custom  of  banks  on 
discounting  paper  to  credit  it  to  the  last  indorser.*^  So,  the 
fact  of  a  note  being  marked  "  ne  varietur  "  will  not  affect 
the  good  faith  of  the  purchaser." 

In  like  manner,  it  is  not  necessary  that  the  purchaser 
should  inquire  into  the  suflSciency  of  collaterals  ordered  to 

*Welch  V,  Sage,  47  N.  Y.  143  (1872). 

•Skidmore  v.  Clark,  47  Conn.  20. 

•Dutchess  County  Ins.  Co.  v.  Hachfield,  73  K  Y.  226  (1878). 

*Ormsbee  v.  Howe,  54  Vt.  182  (1881). 

*Bottomley  v.  Goldsmith,  36  Mich.  27  (1877). 

•Grencoux  v.  Wheeler,  6  Tex.  515  (1851). 

'Mitchell  V.  Catchings,  23  Fed.  Rep.  710  (1885). 

•Sherman  v.  Blackraan,  24  111.  345  (1860). 

•Bank  of  Montreal  w.  Denar,  6  Bradw.  294  (1880). 

"Edwards  v.  Thomas,  66  Mo.  468  (1877). 

"Bank  of  Kentucky  v.  Goodale,  20  La.  An.  50  (1868). 
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be  deposited  by  the  board  of  directors  ot  a  corporation  on 
the  execution  of  a  negotiable  instrument  by  its  chairman.* 
So,  a  bank,  which  discounts  drafts  with  forged  bills  of  lading 
attached,  is  not  bound  to  examiDe  into  the  genuineness  of 
such  collaterals,  and  the  acceptor  of  the  drafts  cannot  recover, 
after  making  payment  of  them  to  such  bona  fide  holder.* 

§  1001.  Bad  Faith  Presumed  from  Gross  Negligence. — If 
the  negligence  of  the  purchaser  is  so  gross  as  to  imply  bad 
faith  on  his  part,  he  will,  of  course,  be  no  longer  entitled  to 
the  presumption  that  he  is  a  bona  fide  holder.^  The  ques- 
tion is,  however,  in  all  cases  one  of  good  faith  and  not  of 
mere  prudence  or  caution  on  his  part.*  And  caution  is 
unnecessary,  except  so  far  as  the  want  of  it  implies  bad  faith 
on  his  part.'^  Negligence,  however  gross,  is  not  of  itself 
mala  fidea.^  And  notwithstanding  such  negligence  the  pur- 
chaser may  be  a  bona  fide  holder.^  And  the  negligence  is 
immaterial,  except  as  evidence  of  bad  faith.*  And  it  is  to 
be  remembered  that  a  bank  or  other  finaucial  institution  is 
bound  to  no  greater  degree  of  caution  in  purchasing  negotia- 
ble paper  than  a  prudent  business  man.* 

» Jn  re  Land  Credit  Co.  of  Ireland,  L.  R.  4  Ch.  App.  460  (1869). 

•Hoflfman  v.  Bank  of  Milwaukee,  12  Wall.  181  (1870). 

•Chitty60;  1  Daniel  746;  1  Parsons  259;  Story  on  Promissory  Notes  2 
197. 

*Carlon  v.  Ireland,  5  El.  &  Bl.  765. 

*  Stephens  v.  Foster,  1  C.  M.  &  R.  849;  Foster  v.  Pearson,  lb.;  Matthews 
V.  Poythress,  4  Ga.  287  (1848) ;  Murray  v,  Beckwith,  81  111.  43  (1875) ;  Sal- 
ander  v.  Lockwood,  66  Ind.  285  (1879) ;  Maitland  v.  Citizens*  Nat.  Bank  of 
Baltimore,  40  Md.  540  (1874) ;  Howry  v.  Eppinger,  34  Mich.  29  (1876). 

•Gage  V.  Sharp,  24  Iowa  15  (1867);  Shreeves  v.  Allen,  79  111.  553  (1875). 

•Brown  v.  Spofford, 4  Otto  474  (1877) ;  Craft's  Appeal,  42  Conn.  146  (1875) ; 
Mears  i'.  Waples,  4  Houst.  62  (1868) ;  Magee  v.  Badger,  34  N.  Y.  247,  affirm- 
ing 30  Barb.  246  (1866) ;  Chapman  v.  Rose,  56  N.  Y.  137  (1874) ;  City  Bank 
of  New  Haven  v.  Perkins,  29  N.  Y.  554  (1864);  Worcester  County  Bank 
v.  Dorchester  &c.  Bank,  10  Cush.  488  (1852);  Frank  v,  Lilienfeld,  33 
Gratt.  377  (1880);  Matthews  v.  Poythress,  supra;  Citizens*  Nat.  Bank  tf. 
Hooper,  47  Md.  88  (1877);  New  Orleans  &c.  R.  R.  Co.  v.  Mississippi  Col- 
lege, 47. Miss.  560  (1873) ;  Smith  v.  Culton,  5  Bradw.  422  (1879). 

•Seybel  v.  National  Currency  Bank,  54  N.  Y.  288  (1873).  In  this  case  the 
purchaser  had  negligently  overlooked  a  printed  notice  of  loss  left  at  its 
banking  house. 

*  Bedell  v.  Burlington  Nat.  Bank,  16  Kans.  130  (1876). 
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m.   NOTICE — ^EXPBESS  OB  IMPLIED 

1002.  Notice— What. 

1003.  to  Agent — Partner. 

1004.  Agent's  Knowledge — When  Material. 

1005.  Before  Payment. 

1006.  on  Face  of  Paper— Overdue  Bill. 

1007.  Interest  Overdue — Post-Dating. 

1008.  Bestrictive  Indorsement — "  Without  Becourse." 

1009.  Memoranda  on  Bill. 

1010.  Indorsement  in  Official  Capacity. 

1011.  Peculiar  Marks  or  Words. 

1012.  Indorsement  by  Agent. 

1013.  Memoranda — Blanks. 

1014.  Implied  from  Belation  of  Parties. 

1015.  Common  Partner. 

1016.  Authority  of  Corporation. 

1017.  Statutory  Provisions. 

1018.  Consideration. 

1019.  Failure. 

1020.  A<?commodation. 

1021.  Material  Facto. 

1022.  Fictitious  or  Deceased  Party — Defenses. 

1023.  in  Collateral — Lis  Pendens, 

§  1002.  What  is  Notice. — It  is  not  in  any  case  necessary 
that  the  purchaser  of  a  bill  or  note  should  have  formal  notice 
of  existing  defenses.  Knowledge,  however  acquired  by 
him,  is  equivalent  to  notice.^  And  knowledge  on  the  part 
of  an  individual  will  bind  an  estate  represented  by  him  as 
executor," 

But  to  defeat  the  purchaser's  good  faith,  the  defect  which 
comes  to  his  knowledge  must  be  such  as  would  have  been 
clearly  available  against  his  indorser.*  Thus,  a  surety's 
remonstrance  at  the  time  against  the  purchase  is  not  enough 
to  show  bad  faith.^  And  a  broker  is  not  competent  as  an 
expert  witness  to  prove  what  facts  amount  to  a  notice  of 
defects.* 

§  1003.  Notice  to  Agent — Partner. — Notice  of  defenses  in 
the  sale  of  commercial  paper  falls  under  the  general  rule 

»1  Daniel  739;  Wagner  v.  Diedrich,  50  Mo.  484  (1872). 

*DeKay  v.  Hackensack  Water  Ck).,  11  Stew.  168  (1884), 

•1  Parsons  260,  261. 

^Ransom  v.  Turley,  50  Ind.  278  (1875). 

'Rowland  v.  Fowler,  47  Conn.  847. 
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that  notice  to  ao  agent  is  notice  to  the  principal.^  And  thi» 
applies,  of  course,  to  corporation  officers.  Thus,  notice  to  a 
bank  director  has  been  held  to  be  notice  to  the  bank.*  So^* 
if  a  corporation  note  is  discounted  by  a  bank  under  a  general 
order  of  the  directors  to  discount  all  of  its  paper,  notice  to 
the  cashier  will  bind  the  bank.' 

In  like  manner,  notice  to  a  partner  is  notice  to  his  firm.* 
And  if  a  note  is  made  to  one  partner  on  the  sale  of  partner- 
ship property  and  afterward  transferred  to  the  other  partner^ 
the  latter  is  in  effect  the  payee  and  cannot  recover  on  it  as  a 
bona  fide  purchaser.*  So,  where  indorser  and  indorsee  are 
jointly  concerned  and  practically  partners,  although  for  that 
transaction  only.® 

§  1004.  BLnowledge  of  Agent — When  not  Notice. — ^To  con- 
stitute notice  to  the  principal,  the  agent's  knowledge  should 
have  been  acquired  in  the  transaction  itself,  or  recently 
enough  to  be  still  in  bis  mind.^  Thus,  where  one  of  several 
makers  (who  are  vestrymen  and  add  the  official  title  to  their 
signatures)  is  cashier  of  the  bank  that  discounts  a  note,  the 
bank  will  be  bound  by  the  knowledge  of  the  cashier  as  to  its 
object  and  consideration.* 

But  the  knowledge  of  a  solicitor,  not  shared  by  his  prin- 
cipal and  not  received  in  his  business,  will  not,  in  general, 
bind  him.®  So,  too,  the  knowledge  of  a  corporation  director, 
which  was  not  obtained  in  his  official  character.^®  So,  the 
fact  that  a  draft  by  one  firm  on  another  is  offered  for  dis- 
count by  A.,  who  is  a  member  of  both  firms  and  a  director 

>  1  Daniel  752;   1  Edwards  I  105,  519;  Oakley  v.  Ooddeen,  2  F.  &  F.  656; 
Devries  v.  Shumate,  53  Md.  211  (1879). 

*Bogg8  v.  Lancaster  Bank,  7  Watte.  &  S.  881  (1844). 

'Mann  v.  National  Bank,  80  Kans.  412  (1888). 

*  Powell  V,  Waters,  8  Cow.  699  (1826) ;  Quinn  «.  Fuller,  7  Cuah.  224  (1851), 

»0ti8  V.  Adams,  41  Me.  258  (1856). 

'Pease  v.  McClelland,  2  Bond  42  (1866). 

» 1  Daniel  752. 

•Tilden  «.  Barnard,  43  Mich.  376  (1880). 

•Eyre  t>.  M'Dowell,  14  Ir.  C.  L.  R.  (n.  s.)  314. 

1' Atlantic  State  Bank  v.  Savery,  82  N.  Y.  291  (1880),  affirming  18  Hun  8S 
(1879). 
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of  the  bank,  under  an  agreement  between  the  two  firms  that 
it  shall  be  taken  care  of  by  A.,  will  not  amount  to  notice 
to  the  bank.^  So,  the  knowledge  of  a  director,  who  did  not 
impart  his  knowledge  to  the  bank  and  who  was  not  present 
when  the  note  was  discounted,  will  not  bind  the  bank.* 

And  where  the  corporation  agent  is  himself  the  other 
party,  or  representing  the  other  party  to  the  transaction,  his 
knowledge  will  not  bind  the  corporation  to  which  he  makes 
the  transfer.  Thus,  if  the  note  is  made  by  a  bank  director, 
with  a  separate  agreement  for  its  conditional  surrender,  and 
is  deposited  by  the  president  of  the  bank,  who  had  reason 
to  know  this  fact,  as  collateral  for  a  debt  of  his  own,  the 
bank  will  not  be  bound  by  the  president's  knowledge.* 
And,  a  fortiori^  where  the  agent's  act  is  itself  a  fraud  upon 
the  principal,  the  latter  will  not  be  bound  by  the  knowledge 
of  the  former.* 

§  1005.  Notice — Before  Payment. — Notice  of  a  defect 
must  precede  the  purchase  of  a  bill  or  note,  if  it  isto  affect 
the  purchaser's  good  faith.  Notice  received  after  purchase 
is  immaterial.*  This  means,  however,  after  the  purchase  is 
complete.  Thus,  if  the  purchaser  gets  notice  before  paying 
the  consideration,  he  will  be  bound  by  it.®  But  a  mere 
request,  made  after  the  purchase  of  the  paper,  that  he 
should  retain  the  indorser's  funds,  will  not  be  sufficient  to 
render  him  liable.''    If  a  note  is  delivered  before  maturity, 

*  Fisher  v.  Murdock,  13  Hun  485  (1878). 

•Third  Nat.  Bank  v.  Tinsley,  11  Mo.  App.  498  (1882). 

•Gates  V.  National  Bank,  10  Otto  239  (1879). 

^In  re  European  Bank,  L.  R.  5  Ch.  App.  358  (1870) ;  First  Nat.  Bank  v, 
Christopher,  11  Vroora  435  (1878);  DeKay  v.  Hackensack  Water  Co.,  11 
Stew.  158  (1884).  In  the  words  of  Van  Fleet,  V.  C,  page  161 :  "  Where  an 
agent  representing  two  principals  concocts  a  scheme  to  defraud  one  of 
them  for  the  benefit  of  the  other,  it  will  be  presumed  that  he  did  not  dis- 
close to  the  principal  he  intende'd  to  cheat  the  means  by  which  he  intended 
to  effect  his  purpose." 

*l  Daniel  739;  Swan  v.  Steele,  7  East  210;  Bassettv.  Avery,  15  Oliio  St 
299  (1864) ;  Perkins  v.  White.  36  Ohio  St.  530  (1881). 

•1  Edwards  {  518;  De  La  Chaumette  v.  Bank  of  England,  9  B.  &  C.  208; 
Crandall  v.  Vickery,45  Barb.  156  (1865) ;  Delaware  Co.  Bank  v,  Duncombe, 
48  Iowa  488  (1878) ;  Kerr  v.  Cowen,  2  Dev.  Eq.  356  (1836). 

'Sloan  V,  Union  Banking  Co.,  67  Penna.  St.  470  (1871). 
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fls  collateral  for  a  discount  to  be  made,  and  the  discount  is 
not  actually  made  until  after  the  note  matures,  the  pur- 
chaser may  still  be  entitled  to  protection  to  the  extent  of 
the  agreed  discount,  as  a  bona  fide  holder  for  value.^  Notice 
may  be  received  after  part  payment,  but  before  final  pay- 
ment. In  such  case,  the  purchaser  is  a  bona  fide  holder  to 
the  extent  of  the  payments  made  before  notice.*  Even  an 
agreement  to  pay  is  not  payment  until  it  is  executed,  and 
does  not  make  a  bona  fi^e  holder  as  to  payments  actually 
made  under  it  after  notice.'*  So,  if  the  purchaser  pays  part 
in  cash  and  gives  his  note  for  part,  he  is  not  a  holder  iu 
good  faith  as  to  the  latter  part,  if  he  receives  notice  of  de- 
fenses before  he  pays  the  note.*  But  if  he  sells  personal 
property  for  a  note  held  by  the  buyer,  and  receives  notice 
of  defenses  to  the  note  before  delivery  of  the  last  install- 
ment of  the  property,  he  may  still  be  entitled  to  protection 
against  a  defrauded  party  who  has  estopped  himself  by  his 
own  negligence  in  using  the  means  available  for  his  secur- 
ity.* On  the  other  hand,  if  the  purchaser  takes  a  note  as 
a  security  for  another  note  discounted  by  him,  and,  after 
receiving  notice  of  defenses  to  the  collateral  note,  discounts 
a  third  note  on  the  strength  of  an  earlier  agreement  to  do 
80,  if  the  first  note  discounted  should  be  paid,  and  on  the 
eame  security,  he  will  not  be  a  bona  fiAe  holder  as  to  such 
last  note.®  So,  if  a  second  debt,  independent  of  the  debt 
first  secured  and  paid,  is  contracted  by  the  purchaser  after 
notice,  he  will  be  bound  as  to  the  latter  debt  by  the  notice.^ 
But  the  purchaser's  good  faith  will  be  extended  to  a  re- 
newal of  the  original  note,  notwithstanding  notice  received 
by  him  in  the  meanwhile.®     And  the  same  thing  is  true  of 

'Spering's  Appeal,  10  Penna.  St.  235  (1849), 
»1  Daniel  739;  1  Edwards  }  518. 

•Dresser  v.  Missouri  <fec.  Ry.,  8  Otto  92  (1876);  Hubbard  v,  Chapin,  2 

Allen  328  (1861). 

*Adam8  «.  Soule,  33  Vt.  538  (1860). 

*Merritt  v.  Bagwell,  70  Ga.  578  (1883). 

•Watson  v.  Cabot  Bank,  6  Sandf.  423  (1852). 

^Merchants*  &c.  Nat.  Bank  v.  Masonic  Hall,  62  Ga.  271  (1879). 

•1  Parsons  261;  Hopkins  v.  Boyd,  11  Md.  107  (1857). 
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an  extension  granted  afler  notice.^     But,  in  a  late  case  in 
Georgia  this  was  denied  in  the  case  of  a  renewal.* 

§  1006.  Notice  on  Face  —  Overdue  Paper. — When  the 
defect  is  apparent  on  the  face  of  a  bill  or  note,  the  question 
of  notice  is  one  of  construction  for  the  court.*  If  a  bill  has 
been  dishonored  by  refusal  to  accept  it,  and  this  does  not 
appear  on  the  paper,  it  will  not  be  a  notice  to  the  purchaser, 
or  enable  the  drawer  to  set  up  a  defense  against  him.*  If, 
however,  a  bill  or  note  has  the  marks  of  a  bank  upon  it, 
showing  that  it  has  been  offered  for  discount  at  a  bank  and 
refused,  this  will  amount  to  a  notice  to  the  purchaser  and  he 
will  not  be  a  bona  fide  holder.*  But  notarial  marks  are  not 
in  themselves  notice,  and  only  serve  as  evidence  touching 
the  good  faith  of  the  purchaser.*  If  the  paper  appears  on 
its  face  to  be  overdue,  the  holder  will,  of  course,  be  bound 
by  notice  of  that  fact,  and  cannot  claim  to  be  a  bona  fide 
holder  before  maturity.'  So,  if  a  government  bond  is  offered 
for  sale  after  it  became  due  and  fundable,  the  purchaser  will 
not  take  it  in  good  faith,  and  can  obtain  no  better  title  than 
that  of  his  vendor ;  and  if  the  bond  is  stolen,  he  will  get  no 
title  against  the  rightful  owner.®  So,  if  a  bill  is  transferred 
after  its  maturity  it  will  be  subject,  as  we  have  seen,  to 
equities  attaching  to  it,  e.  g.  that  it  was  purchased  with 
money  stolen  from  one  who  claims  it  as  owner;®  or  trans- 
ferred by  the  payee,  who  was  a  mere  agent  for  the  maker^ 
in  violation  of  his  trust  and  in  payment  of  his  individual 
debt.^^  So,  if  a  check  is  transferred  six  months  after  its  date 
to  a  neighbor  of  the  drawer,  who  made  no  inquiry  about  it, 

»Hoge  V.  Lansing,  85  N.  Y.  136  (1866). 

'Merchants'  <&c.  Nat.  Bank  v.  Trustees,  62  Ga.  271. 

•1  Parsons  259. 

*0'Keeffe  v.  Dunn,  1  Marsb.  613;  S.  C,  5  M.  &  S.  282. 

•1  Edwards  |  448;  Brown  v.  Taber,  5  Wend.  566  (1830). 

•Goodman  v.  Harvey,  4  Ad.  &  El.  870;  -S.  C,  6  N.  &  Man.  870. 

n  Daniel  738;   1  Edwards  J|  517.  378;  Ayer  v.  Hutchins,  4  Mass.  870 
(1808) ;  In  re  Sime,  12  Nat.  Bankruptcy  Reg.  315  (1875). 

•United  States  v,  Vermilye,  10  Blatch.  280  (1872). 

^In  re  European  Bank,  L.  R.  5  Ch.  App.  368  (1870). 

"Templeton  v.  Poole,  59  Cal.  286  (1881). 
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it  will  be  treated  as  overdue  at  the  time  of  transfer  and  there- 
fore subject  to  defense.^ 

But  if  a  note  payable  one  day  after  date  is  transferred 
several  days  afterwards  by  indorsement,  the  indorsee  is  still 
held,  in  North  Carolina,  to  be  presumptively  a  bona  fide 
holder  before  maturity,  such  note  being  an  exception  to  the 
rule  as  to  overdue  paper.*  If  a  note  is  transferred  after  its 
maturity  with  an  extension  indorsed  on  it,  another  note  being 
given  for  the  interest  pending  the  extension,  it  will  still  be 
an  overdue  note,  and  the  purchaser  will  not  take  as  a  bona 
fide  holder.*  But  if  a  note  is  only  apparently  overdue  by 
reason  of  a  mistake  of  a  year  in  its  date,  the  purchaser  will 
be  a  bona  fide  holder  before  maturity.* 

§  1007.  Interest  Overdue — ^Post-Dating. — A  purchaser  may 
be  a  bona  fide  holder,  although  he  purchases  a  note  or  a 
bond  with  an  overdue  coupon  attached.  This  is  so  where 
there  is  but  one  such  coupon,  and  no  proof  that  it  had  been 
presented  and  payment  refused.*  So,  too,  even  where  there 
is  an  overdue  coupon  attached,  and  the  number  of  the  bond 
indicates  an  excessive  issue.*  But  where  the  overdue  coupons 
indicate  interest  long  in. arrears,  e.  g.  eight  years  overdue, 
the  purchaser  will  take  the  bond  with  notice.^  So,  if  the 
bond  has  an  overdue  coupon  attached  and  an  indorsement, 
refferred  to  in  the  bond  as  indicating  the  place  of  payment, 
has  not  been  filled  out.®  Where  interest  is  overdue  on  the 
paper,  as  in  the  case  of  annual  interest  nearly  a  year  in 
arrears,  it  has  been  held  to  constitute  notice  of  defenses  to  the 
purchaser;*  especially  where  the  note  is  transferred  without 

*  First  Nat.  Bank  v.  Needham,  29  Iowa  249  (1870). 

•Parker  v.  Stallings,  1  Phillips  590  (N.  C.  1868). 

•Dryer  v.  Merchants'  Bank,  4  Mo.  App.  598  (1877). 

^McSparran  v,  Neely,  91  Penna.  St.  17  (1879),  although  the  stamp  had 
been  omitted. 

•Cromwell  v.  County  of  Sac,  6  Otto  51  (1877). 

•Stole  V.  Cobb,  64  Ala.  127  (1879). 

'Chouteau  v.  Allen,  70  Mo.  290  (1879). 

•Parsons  v,  Jackson,  9  Otto  434  (1878). 

•Hart  V.  Stickney.  41  Wis.  630  (1877).    But  see  Kelley  v.  Whitney,  45  R. 
110,  overruling  this  case. 
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indorsemeitt  by  the  payee,  and  without  the  transfer  of  a  col- 
lateral mortgage.^  So,  if  interest  due  semi-annually  does 
not  appear  by  receipts  to  have  been  paid,  and  the  note  (pay- 
able in  four  years)  has  already  run  more  than  three,  this  fact 
is  admissible  as  evidence  to  the  jury  on  the  question  of  the 
purchaser's  good  faith.* 

The  mere  fact  that  a  note  has  been  post-dated  and  trans- 
ferred before  its  date,  is  not,  of  itself,  sufficient  ground  to 
defeat  the  purchaser's  bona  fdes?  And  this  has  been  held 
to  be  true  of  a  check  transferred  one  day  before  its  date.^ 
But  it  has  been  held,  on  the  contrary,  that  a  post-dated 
check  cannot  be  transferred  in  the  due  course  of  business 
and  carries  notice  on. its  face  until  its  date.^ 

§  1008.  Special  Indorsements — "Without  Recourse." — If 
a  note  is  indorsed  "for  my  use,"  is  will  be  notice  to  the 
purchaser  of  defenses  on  the  part  of  such  indorser.'  So, 
where  a  note,  held  merely  as  collateral,  has  a  memorandum 
on  it  that  "  this  note  is  held  by  me  for  the  note  of  A.  B."^ 
So,  if  a  note  is  drawn  expressly  "  for  the  benefit  of  A.  B.,"* 
or  is  indorsed  in  trust  for  another.' 

On  the  other  hand,  the  good  faith  of  the  purchaser  will 
not  be  affected  by  the  fact  that  the  paper  is  indorsed  with- 
out recourse,*®  or  even  by  the  fact  of 'a  special  indorsement 
without  recourse,  stating  that  the  indorser  had  no  knowl- 
edge as  to  the  original  consideration  of  the  note.**  So,  if  a 
note  is  given  for  a  patent,  and  this  is  known  to  the  pur- 

^Bilderback  v.  McConnell,  48  Mich.  345  (1882). 

^National  Bank  of  North  America  v,  Kirby,  108  Mass.  497  (1871). 

*1  Edwards  {  517;  Brewster  v.  McCardel,  8  Wend.  478  (1832). 

« Walker  v,  Geisse,  4  Whart.  252  (1838). 

^Clarke  Nat.  Bank  v.  Bank  of  Albion,  52  Barb.  592  (1868)i. 

•Treuttel  v,  Barandon,  8  Taunt.  100 ;  Sigourney  v.  Lloyd,  8  B.  <&  C.  622. 

'National  Security  Bank  v.  McDonald,  127  Mass.  82  (1879). 

•Carrillo  v.  McPhillips,  55  Cal.  130  (1880). 

•Payne  v.  Eden,  3  Cai.  213  (1805). 

"Epler  V.  Funk,  8  Penna.  St.  468  (1848) ;  Kelley  i>.  Whitney,  45  Wis.  110 ; 
Stevenson  v.  O'Neal,  71  111.  314. 

^  Bussel  9.  Ball,  2  Johns.  50  (1806). 
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chaser  who  takes  it  by  an  indorsemeDt  without  recourse,  he 
will  not  be  held  to  have  notice  of  defenses,^ 

§  1009.  Memorandnm  as  to  Security,  Protest,  Ac. — ^Where 
a  note  appears  by  its  recitals  to  be  "  secured  by  real  estate 
mortgage,"  and  is  indorsed  without  recourse  by  the  payee, 
this  fact  will  not  amount  to  notice  to  the  purchaser.*  Neither 
will  the  indorsement  of  a  waiver  of  protest  coupled  with  a 
statement  that  the  maker  is  good.^  But  an  indorsement 
"for  collection"  merely  will  be  notice  that  the  indorser  is 
the  owner  of  the  paper  and  his  indorsee  a  mere  agent.* 
And  such  an  indorsement,  amounting  to  notice,  will  defeat 
a  set-off  against  the  indorser  individually  acting  as  such 
agent.^  So,  a  restrictive  indorsement  referring  to  collateral 
security  is  a  notice  to  the  purchaser.®  So,  an  indorsement 
by  the  holder  as  collateral  will  be  notice  of  the  indorsee's 
claim,  although  he  had  consented  to  a  sale  by  the  indorser 
on  condition  of  the  secured  debt  being  paid,  and  although 
the  purchaser  was  a  foreigner  who  did  not  read  the  indorse- 
ment.^ 

§  1010.  Indorsement  in  Official  Oapacity. — Where  a  paper 
is  held  by  a  trustee  or  guardian,  and  this  appears  on  its  face, 
it  will  put  the  purchaser  upon  inquiry  as  to  the  authority 
and  title  of  such  officer.®  Thus,  a  note  made  to  "A.  B., 
Trustee,"  taken  for  property  sold  by  the  trustee  by  order  of 
the  court  and  indorsed  by  the  trustee  as  such,  is  not,  prop- 
erly speaking,  commercial  paper,  and  a  fraud  by  the  trustee 
on  his  cestui  que  trust  is  admissible  as  a  defense.*    So,  in 

^Goddard  v,  Lyman,  14  Pick.  268  (1833) ;  Borden  v.  Clark,  26  Mich.  410 
(1873). 

"Kelley  v,  Whitney,  45  Wis.  110  (1878). 

•Fox  V.  Bank  of  Kansas  City,  30  Kans.  441  (1883). 

*Bnnk  of  Metropolis  v.  First  Nat.  Bank,  7  N.  J.  L.  J.  112  (1884) ;  S.  C,  19 
Fed.  Rep.  301. 

^Cecil  Bank  v.  Farmers'  Bank  of  Maryland,  22  Md.  148  (1864). 

•Haskell  v.  Brown,  65  111.  29  (1872). 

»Pier  V.  Bullis,  48  Wis.  429  (1879). 

•Shaw  V.  Spencer,  100  Mass.  382  (1868).    And  see  {  158  9Upra, 

•Third  Nat.  Bank  v.  Lange,  51  Md.  138  (1878). 


i 


PECULIAR   MARKS  OR   WORDS.  705 

Louisiana,  an  indorsement  by  "A.  B.,  syndic."^  This  is 
true  also  of  a  note  payable  to  one  person  as  guardian  of  an- 
other,* or  so  indorsed.*  In  Missouri,  however,  a  different 
rule  seems  to  have  been  adopted,  and  it  has  been  there  held 
that  the  addition  of  the  word  "curator,"*  or  other  official 
designation,^  does  not  amount  to  a  notice  to  the  indorsee,  or 
make  him  in  any  way  a  trustee  for  the  person  represented 
by  such  officer.  This  has  been  held,  too,  of  a  note  payable 
to  "A.  B.,  Sheriff.""  The  fact  that  a  bill  or  note  was  pur- 
chased from  a  note  broker  is  not  of  itself  notice  to  the 
buyer.''  But  where  a  bank  takes  county  warrants  from  a 
public  officer  (the  treasurer  of  the  county)  as  collateral  for 
his  individual  debt,  knowing  the  purpose  of  the  deposit,  it  will 
not  be  able  to  hold  such  warrants  as  B,bona  fide  purchaser.' 

§  1011.  Peculiar  Marks  or  Words. — Where  the  paper  pur- 
chased is  in  any  important  respect  peculiar,  this  may  consti- 
tute notice  of  defenses  to  the  purchaser.  This  ib  true  of 
peculiar  scrip  of  a  railway  which  had  been  abandoned,  there 
being  no  other  scrip  of  the  same  character  on  the  market, 
and  its  genuineness  being  denied.*  So,  a  sealed  note  with 
the  name  of  the  payee  blank  and  with  the  consideration 
specified,  originally  negotiated  for  a  different  consideration, 
carries  notice  on  its  face.^^  So,  in  Massachusetts,  a  sealed  note 
secured  by  collateral  mortgage  and  making  express  reference 
to  it.^*  So,  a  note  with  the  words  "  to  be  held  as  collateral " 
written  acro^  its  face.^'   So,  a  negotiable  bond  marked  *^  con- 

^ Nicholson  v.  Chapman,  1  La.  An.  222  (1846). 

"Strong  V.  Strauss,  40  Ohio  St.  87  (1881). 

'Langdon  v.  Baxter  Nat.  Bank,  1  Eastern  Bep.  228  (Vt.  1885). 

*PauIette  v.  Brown,  40  Mo.  62  (1867). 

*PowelI  V.  Morrison,  35  Mo.  244  (1864). 

•Fletcher  v.  Schaumberg,  41  Mo.  601  (1867). 

'Atlas  Nat.  Bank  v.  Savery,  127  Mass.  75  (1879). 

•laom  v.  First  Nat.  Bank,  52  Miss.  902  (1876). 

•Lambert  v.  Heath,  15  M.  &  W.  486. 

^Mills  V.  Williams,  16  So.  Car. ,593  (18<*1). 

"  Jewett  V.  Tucker,  1  Eastern  Rep.  430  (Mass.  1885)» 

"Gibson  v.  Hawkins,  69  Ga.  865  (1882). 

YOL.  n.  2u 
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Bolidated  "  and  reciting  a  collateral  mortgage.^  So,  a  check 
marked  "Mem./'  payable  to  bearer  and  indorsed  several 
years  after  its  date,  is  not  in  the  usual  course  of  business  and 
puts  the  purchaser  on  inquiry.*  So,  if  the  fact  that  a  note 
was  given  for  usurious  interest  appears  on  its  face,  it  will  be 
notice  to  the  purchaser.'  So,  too,  if  the  name  of  one  surety 
is  erased.^  But  the  fact  that  an  indorsement  is  struck  out  is 
not  a  suspicious  circumstance  amounting  to  evidence  of  bad 
faith  ;^  nor  the  fact  that  one  indorsement  is  erased  and  an- 
other nearly  so.'  So,  in  England,  where  crossed  checks  are 
of  common  occurrence,  the  fact  that  a  check  is  crossed  will 
not  affect  the  good  faith  of  the  purchaser.*^ 

§  1012.  Indorsement  by  Agent. — ^A  bill  may  be  drawn 
payable  to  a  wife  and  be  indorsed  by  her  husband  in  her 
name  and  his  own,  in  the  regular  course  of  business,  with- 
out exciting  suspicion.'  But,  in  general,  if  a  bill  or  note  is 
signed  or  indorsed  by  an  agent  as  such,  it  is  notice  to  all 
takers  of  the  signer's  character  as  agent.'  So,  if  a  note  is 
given  by  a  public  officer  or  to  one,  his  official  character 
appearing  on  the  paper  is  notice  to  purchasers.  Thus,  a 
purchaser  cannot  in  good  faith  take  a  note,  which  is  made 
payable  to  a  county  treasurer  and  indorsed  without  author- 
ity by  a  clerk  in  his  office.^'  So,  one  who  buys  a  draft 
accepted  by  a  public  officer,  such  as  the  Secretary  of  War, 
takes  it  with  notice  of  all  limitations  of  the  officer's  author- 
ity.^^ In  like  manner,  one  cannot  become  a  bona  fide  holder 
of  a  check  drawn  by  a  bank  president  on  his  own  bank  and 

*Caylu8  v.'New  York  Ac.  R.  E.  Co.,  10  Hun  295  (1877). 

'Skillman  v.  Titus,  3  Vroom  96  (1866). 

*HamiIl  v.  Mason,  51  III.  488  (1869). 

*McCramer  «.  Thompson,  21  Iowa  244  (1866). 

•CJolson  V.  Arnot,  57  N.  Y.  253,  271  (1874). 

•Crosby  v.  Grant,  36  N.  H.  273  (1858). 

*  Smith  v.  Union  Bank  of  London,  1  L.  R  Q.  B.  D.  81. 

•Dawson  v.  Prince,  2  De  G.  &  J.  41  (1857). 

•Alexander  t;.  McEenzie.  6  C.  B.  760 ;  Attwood  v.  Munninga,  7  B.  &  0. 
278;  S.  C,  1  Man.  &  Ry.  78. 

"People  v.  Bank  of  North  America,  75  N.  Y.  647  (1879). 

**  Floyd  Acceptonces,  7  Wall.  666  (1868). 
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certified  by  himself/  or  of  a  certificate  of  deposit  given  by  a 
bank  cashier  in  the  name  of  the  bank  and  indorsed  and 
deposited  by  him  to  his  own  credit.* 

But  it  has  been  held  that  an  agent  may  under  a  general 
power  of  attorney  indorse  notes  payable  to  his  principal, 
and  pledge  them  for  his  own  indebtedness,  and  the  pledgee 
may  hold  them  as  a  bona  fide  purchaser  against  the  princi- 
pal.^ And  the  fact  that  negotiable  paper  is  offered  for  sale 
by  the  manager  of  a  bank,  is  no  notice  to  purchasers  of  the 
misappropriation  of  bank  funds  or  bank  paper.*  And,  as 
we  have  seen  in  an  earlier  part  of  this  work,  an  agent  is 
not  obliged  to  sign  in  such  way  as  to  make  the  agency 
appear  on  the  paper,  although  he  should  properly  do  so. 
In  case  of  his  signing  a  note  in  his  principal's  name,  with- 
out indication  of  his  own  relation  to  it  as  agent,  a  purchaser 
may  become  the  holder  of  it  in  good  faith,  notwithstanding 
the  fact  that  it  was  made  payable  to  the  agent  individually.^ 
And  the  mere  fact  of  an  indorsement  being  made  by  an 
agent  in  his  principal's  name  will  not  affect  the  purchaser's 
good  faith.* 

§  1013.  Effect  of  Memoranda — ^Blanks. — ^A  memorandum 
on  the  face  of  a  negotiable  bill  or  note  will  not,  in  general, 
be  notice  of  anything  not  directly  and  naturally  implied  by 
its  terms.  Thus,  the  words  "F.  and  L.  bonds  as  collateral," 
on  the  face  of  a  note,  will  not  amount  to  notice  of  an  agree- 
ment between  principal  and  surety  for  a  deposit  of  such 
collateral.''  So,  the  words  "  given  for  a  patent  right "  will 
not  be  notice  to  a  purchaser  inconsistent  with  his  bona  fide 
character.* 

^aaflin  V.  Farmers'  <&c.  Bank,  25  N.  Y.  293  (1862),  reversing  86  Barb. 
540  (1861). 

«Lee  v.  Smith,  20  C.  L.  J.  212  (Mo.  8.  C.  1885). 

•Bank  of  Bengal  «  Fagan,  7  Moo.  P.  C.  61  (1849). 

*Ex  parte  OrienUl  Commercial  Bank,  L.  R.  5  Cli.  App.  858  (1870). 

•Read  v,  Abbott,  16  Vroom  303  (1883). 

'Bank  of  Bengal  v.  Macleod,  5  Moo.  Ind.  App.  1 ;  S.  C,  7  Moo.  P.  0.  85. 

^Fitchburg  Savings  Bank  v.  Rice,  124  Mass.  72  (1878). 

*Goddard  v.  Lyman,  14  Pick.  268  (1833) ;  Hereth  v.  Merchants'  Nat.  Bank, 
34  Ind.  380  (1870) ;  Doherty  v.  Perry,  38  Ind.  15  (1871). 
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In  like  manDer,  a  bona  fide  bolder  is  none  the  less  so 
because  of  tbe  payee's  name  baying  been  left  blank  and 
filled  in  by  a  forgery  on  the  indorser's  part;^  or  because  of 
blanks  left  in  the  instrument  at  the  time  it  was  discounted;* 
or  because  the  required  revenue  stamp  was  omitted.*  So, 
the  words  **  marginal  letter  of  credit,"  indicating  an  accom- 
panying bill  of  exchange,  do  not  put  the  purchaser  on  in- 
quiry as  to  the  purpose  for  which  the  bill  was  issued.*  One 
may  even  be  a  bona  fide  holder  of  a  bill  which  has  been 
torn  into  two  pieces  and  pasted  together;*  or  of  a  note  given 
for  a  reaping  machine  and  containing  a  stipulation  that  the 
machine  should  not  become  the  property  of  the  buyer  until 
the  note  was  paid.*  So,  the  acceptance  of  a  contractor's 
draft,  "if  his  contract  be  complied  with,*'  is  no  notice  to  the 
holder  tliat  the  drawer  was  in  default  in  his  contract  at  the 
time  such  acceptance  was  made.''  So,  the  words  "Second 
of  Exchange,  First  unpaid,"  are  not  notice  to  a  purchaser 
that  the  agent  of  the  acceptor  (for  whose  benefit  the  bills 
were  negotiated)  had  already  disposed  of  the  first  part.®  And 
even  a  receipt  agreeing  to  account  to  the  payee  for  the  pro- 
ceeds of  the  paper  is  not  notice  of  want  of  title  or  of  author- 
ity to  sell,  the  receipt  being  in  the  indorser's  possession  and 
the  indorser  alleging  that  the  note  was  a  gift  from  the  payee.* 

§  1014.  Notice  from  Relation  of  Parties. — ^Notice  may  in 
some  cases  be  implied  from  the  identity  of  the  parties  or 
their  relation  to  one  another.  But  the  mere  fact  that  a  bill 
or  note  is  drawn  to  the  maker's  own  order  will  not  raise  such 
presumption.^^ 

*Awde  V.  Dixon,  6  Exch.  869. 

"Chemung  Canal  v.  Bradner,  44  N.  Y.  680. 

•Buraon  v.  Huntington,  21  Mich.  415  (1870) ;  First  Nat  Bank  «.  Doaghertr. 
29  Iowa  260  (1870). 

^Maitland  v.  Chartered  Mercantile  Bank  of  India,  2  H.  <&  M.  440. 

*  Ingham  v.  Primrose,  7  C.  B.  (n.  s.)  82. 
•Heard  v.  Dubuque  Co.  Bank,  8  Neb.  10  (1878). 

*  United  States  v.  Bank  of  the  Metropolis,  15  Pet.  877  (1841). 
■Bank  of  Pittsburgh  v.  Neal.  22  How.  96  (1859). 

•Benior  v.  Paquin.  40  Vt.  199  (1867). 
"Roberto  v.  Lane,  64  Me.  108  (1874). 


NOTICE  FBOM   RELATION  OP  PARTIES.  709 

Od  the  other  hand^  a  partnership  indorsement  on  a  note 
negotiated  by  the  maker  is  notice  of  its  character  to  one 
taking  the  note  from  the  raaker.^  So,  too,  if  the  instrument 
is  made  by  a  limited  partnership  and  that  fact  appears;'  or 
if  it  is  made  in  a  firm  name  after  the  dissolution  of  the 
maker's  partnership  and  the  fact  of  dissolution  is  known  to 
the  purchaser.'*  So,  if  a  partnership  note  or  acceptance  is 
received  knowingly  for  the  individual  debt  of  one  partner;* 
or  is  taken  in  renewal  of  an  accommodation  note  of  the  indi- 
vidual partner;*  or  if  a  partnership  note,  made  by  A.'s  firm 
to  the  order  of  B.,  is  used  to  take  up  A/s  individual  check 
with  B/s  indorsement/  If  the  purchaser  knows  that  a  part- 
nership note  was  made  for  the  individual  debt  of  one  partner, 
he  will  not  be  a  bona  fide  holder,  although  the  note  was  not 
made  to  him  as  creditor,^ 

And  it  has  been  held  in  Vermont  that  the  jury  may  find 
that  a  purchaser,  who  bought  a  note  from  one  partner  rely- 
ing on  the  property  of  the  other  for  its  payment,  should 
have  been  put  upon  inquiry  by  that  fact  and  cannot  claim 
to  be  a  bona  fide  holder  against  the  injured  partner.®  But 
if  a  firm  keeps  its  bank  account  and  does  its  business  in  the 
individual  name  of  one  partner,  and  this  is  known  to  the 
bank,  which  discounts  a  note  indorsed  by  the  individual 
name  of  such  partner,  this  will  not  amount  to  notice  of  any 
fraud  on  the  firm.'  So,  it  will  not  affect  the  buyer's  good 
faith  that  a  note  made  and  indorsed  by  the  payee  is  indorsed 
by  his  firm  also.'® 

^1  Edwards  \  105. 

■Livingston  v.  Roosevelt,  4  Johns.  251  (1809). 

•Booth  V.  Quinn,  7  Price  193.  • 

*Arden  v.  Sharpe,  2  E^p.  524;  Ex  'parte  Agace,  2  Cox  312;  Eastman  v. 
Cooper,  15  Pick.  276  (1834);  Livingston  v.  Hastie,  2.Cai.  246  (1804);  Me- 
cutchen  v.  Kennady,  3  Dutch.  230  (1858). 

•Gansevoort  t;.  Williams,  14  Wend.  133  (1835). 

•Union  Nat.  Bank  v.  Underhill,  21  Hun  178  (1880). 

'^Ez  parte  Bonbonus,  8  Ves.  540;  King  r.  Faber,  22  Penna.  St.  21  (1853); 
Tyree  v.  Lyon,  67  Ala.  1  (1880). 

•Roth  V.  Colvin,  32  Vt.  125  (1859). 

•Mohawk  Nat.  Bank  v.  Van  Slyck,  29  Hun  188  (1883). 

"Redlon  v.  Churchill,  73  Me.  146  (1882). 
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It  has  been  said  that  if  a  note  is  made  by  a  firm  to  one 
partner,  this  circumstance  of  itself  "  has  a  tendency  to  show 
that  it  was  not  a  regular  business  note,  but  that  there  might 
be  circumstances  between  the  parties  to  it  which  might  affect 
the  validity  or  the  amount  of  it."^  But  in  recent  cases  it 
has  been  settled  that  the  purchaser's  good  faith  is  not  affected 
by  the  fact  that  the  note  was  made  by  a  partner  to  his  firm 
and  discounted  for  the  firm,*  or  even  made  by  him  to  his 
firm  and  fraudulently  indorsed  by  him  in  the  firm  name.' 

§  1015.  Firms  Having  Oommon  Partner. — So,  a  purchaser 
may  be  a  bona  fide  holder  of  a  note  which  is  made  by  one 
firm  payable  to  another,  although  both  firms  have  a  common 
partner  and  the  makers  were  in  reality  accommodation  par- 
ties only  ;^  or  although  the  note  is  made  by  one  who  is  a 
common  partner  to  the  two  firms  appearing  on  it  as  first  and 
second  indorsers;*  or  even  although  it  is  pledged  by  the 
payee's  indorsement  made  by  a  partner  common  to  the  payee 
firm  and  to  the  firm  receiving  it  as  a  pledge  ;•  or  although 
it  is  made  by  one  who  is  the  common  partner  of  the  firms  and 
who  indorses  for  both  of  them,  and  it  is  offered  for  discount 
by  a  broker,^  and  is  used  by  him  in  fraud  of  both  firms  for 
the  payment  of  his  individual  debt.^ 

So,  one  may  be  a  bona  fide  holder  of  a  note  made  by  a 
firm  to  one  of  its  partners.  A.,  and  indorsed  by  another  firm 
of  which  A.  was  a  member,  all  in  A.'s  handwriting.'  On 
the  other  hand,  it  has  been  held  that  one  takes  a  bill  of 
exchange  with  notice,  if  it  is  drawn  by  one  firm  on  another 
and  accepted  by  the  other,  the  signatures  and  handwritiqg 
being  all  made  by  a  partner  common  to  both.^® 

^Thompson  v.  Hale,  6  Pick.  259  (1828). 

"Atlas  Nat.  Bank  v.  Savery,  127  Mass.  76  (1879). 

•Parker  v.  Burgess,  5  R.  I.  277  (1858). 

*Stimson  v.  Whitney,  130  Mass.  691  (1881). 

•Freemans'  Nat.  Bank  v.  Savery,  127  Maas.  78  (1879). 

•Walker  v,  Kee,  14  So.  Car.  142. 

'Atlas  Bank  v.  Savery,  127  Mass.  76  (1879). 

•Moorehead  v.  Gilmore,  77  Penna.  St.  118  (1874). 

*  Miller  v.  Consolidation  Bank,  48  Penna.  St.  514  (1865). 

"Dickson  v.  Primrose,  2  Miles  366  (1840). 
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If  the  purchaser  of  a  bill  knows  that  the  partnership  name 
on  it  was  signed  as  a  surety  for  another,  he  will  not  be  a  bona 
fide  holder/  e.  g.  where  the  word  "  surety  "  is  added  to  the 
signature;*  or  where  the  partnership  contract  is  a  guaranty,* 
or  appears  to  be  an  accommodation  indorsement;*  or  where 
the  note  is  indorsed  by  a  partner  to  his  firm,  even  without 
authority,  "held  by  me  for  note  of  A.  B."* 

§  1016.  Notice  of  Authority  of  Corporation. — ^Where  a  note 
or  coupon  bond  is  made  by  a  corporation,  purchasers  take 
notice  of  the  statutory  limitations  of  its  power;*  e.  g.  of  the 
illegality  of  a  bill  under  the  banking  laws  \^  or  of  the  want  of 
authority  in  church  wardens  and  vestry  to  execute  a  note  for 
the  church.®  So,  the  purchaser  of  municipal  bonds  is  charged 
with  notice  of  the  oflScial  character  of  the  signatures  and  with 
notice  of  statutory  requirements,  if  any.'  If  the  corporation 
has  no  legal  authority  to  issue  the  Jbonds,  he  is  charged  with 
notice  of  that  fact  and  cannot  take  as  a  bona  fide  holder.^^ 

'Bank  of  Rochester  v.  Bowen,  7  Wend.  158  (1831). 

'Boyd  v.  Plumb,  7  Wend.  310  (1831). 

•Marsh  v.  Thompson  Nat.  Bank,  2  Bradw.  217  (1878). 

^Lemoine  v.  Bank  of  North  America,  3  Dill.  44  (1874). 

^National  Security  Bank  v.  McDonald,  127  Mass.  82  (1879). 

'2  Edwards  \  894.    And  see  a  full  discussion  of  this  subject  in  \\  343,  and 
««g.,  supra, 

^  Smith  V.  Strong,  2  Hill  241,  295  (1842).    See,  too,  1  Edwards  485,  and  i 
332,  supra. 

•Palmer  t;.  Wardens,  16  Fed.  Rep.  742  (1883). 

•Anthony  v.  Jasper  Co.,  101  U.  S.  693  (1879),  affirming  4  Dill.  136. 

"Hackensack  Water  Co.  v.  DeKay,  9  Stew.  562  (1883);  Morrison  v.  Ber- 
nards, 7  Vroom  219  (1873) ;  Sykea  v.  Columbus,  55  Miss.  115 ;  Merchants'  <fec. 
Bank  v.  Freeholders,  6  Sup.  Ct.  Rep.  88  (1885);  Wilson  v.  City  of  Shreveport, 
29  La.  An.  673 ;  Silliman  v.  Fredericksburg  &c.  R.  R.  Co.,  27  Gratt.  119  (1876) ; 
Lindsey  v.  Rottaken,  32  Ark.  619  (1878) ;  Lewis  v.  City  of  Shreveport,  3 
Woods  205  (1878) ;  Treadway  v.  Schnauber,  1  Dak.  236  (1875) ;  Town  of 
Middleport  v.  iEtna  Life  Ins.  Co.,  82  III.  562  (1876).  In  the  words  of  Depue, 
J.,  in  Hackensack  Water  Co.  v,  DeKay,  supra:  **  Persons  taking  securities 
of  this  character  are  chargeable  with  knowledge  of  the  power  to  make 
them  as  conferred  by  the  charter.  If  the  power  granted  by  the  charter  is 
subject  to  a  condition  relating  either  to  the  form  in  which  the  security 
shall  be  made,  in  order  to  be  valid,  or  to  some  preliminary  proceedings 
extraneous  to  the  acts  of  the  corporation  or  its  officers,  securities  issued 
not  in  the  prescribed  form  or  without  the  preliminary  proceedings  had,  are 
subject  to  defenses  in  consequence  thereof,  even  in  the  hands  of  bona  fide 
holders.  Thus,  where  the  statute  reouired  such  bonds  to  be  certified  across 
their  face  and  to  be  registered,  and  declared  that  no  bonds  should  be  valid 
unless  so  registered,  bonds  issued  without  such  registry  and  certificates 
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If  the  authority  is  a  limited  one,  he  takes  with  notice  of  the 
limit.^ 

If  statutory  conditions  are  not  complied  with,  he  is 
charged  with  notice  of  that  fact,*  and  cannot  be  a  bona  fide 
holder,  notwithstanding  such  notice.'  But  if  a  county  issues 
bonds  payable  to  bearer  under  statutory  authority,  but  in 
excess  of  the  statutory  limitation  of  amount,  it  will  become 
liable  to  a  bona  fide  purchaser,  and  he  will  not  be  presumed 
to  know  a  fact  which  does  not  form  part  of  the  public 
record  constituting  the  legal  authority  to  act.* 

§  1017.  Oompliance  with  Statute. — Statutory  requirements 
as  to  formalities  of  execution  cannot,  however,  be  disregarded 
by  the  purchaser.^  So,  he  must  take  notice  that  the  election, 
prescribed  by  the  act  for  obtaining  popular  authority  to 
issue  the  bonds,  was  held  before  it  could  possibly  have  been 
held  under  the  provisions  of  the  statute.' 

So,  if  the  statute  only  relates  to  a  particular  part  of  a 
county;^  or,  in  case  of  railway  aid  bonds,  to  a  corporation, 
which  was  subdivided  afterward  without  authority .*  So,  if 
the  statutory  provisions,  as  appeared  by  the  legislative  jour- 
were  held  to  be  void,  Morrison  v.  Tnhabitants  of  Bernards,  7  Vroora  219. 
So,  also,  where  the  statute  requires,  as  a  preliminary  to  the  issuing  of  bonds 
by  a  county,  town  or  other  corporation,  that  the  assent  of  a  certain  propor- 
tion of  voters  or  taxpayers  shall  first  be  obtained,  this  requisite  is  essen- 
tial, and  the  absence  of  it  will  avoid  the  bonds  even  as  against  innocent 
third  parties,  Hudson  v.  Inhabit»ints  of  Winslow,  6  Vroora  437;  Green's 
Brice's  Ultra  Vires  531  and  note.  But  this  doctrine  does  not  prevail  ia 
those  instances  in  which  the  right  to  issue  such  securities  is,  by  the  charter, 
conditioned  upon  the  performance  of  acts  by  the  corporation  or  its  officers, 
relating  to  the  management  of  the  affairs  of  the  company.  In  such  cases, 
as  was  said  by  Vice  Chancellor  Wood,  if  the  party  contracting  with  the 
directors  finds  the  acts  to  be  within  the  scope  of  their  power,  under  the 
deed  of  settlement,  he  has  a  right  to  assume  that  all  such  conditions  have 
been  complied  with.  In  re  Athenaeum  Society,  4  K.  &  J.  549." 

'Gaddis  v.  Richland  County,  92  111.  119  (1879). 

"Gould  V.  Town  of  Sterling,  23  N.  Y.  456  (1861). 

•Starin  v.  Town  of  Genoa,  23  N.  Y.  439  (1861). 

*  Wood  V.  Allegheny  County,  3  Wall.  Jr.  267  (1859). 

» Veeder  v.  Lima,  19  Wis.  298  (1865). 

•McClure  v.  Township  of  Oxford,  4  Otto  429  (1876). 

'Ogden  V.  County  of  Daviess,  12  Ottc  634  (1880). 

'The  bonds  in  this  case  being  issued  to  one  of  the  new  corporations^ 
Marsh  v.  Fulton  County,  10  Wall.  683. 
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aial,  were  themselves  unconstitutional/  e.  g.  where  township 
bonds  in  aid  of  corporations  are  expressly  prohibited  by  the 
•constitution.*  So,  if  they  were  issued  to  aid  a  corporation 
in  a  private  purpose  and  such  aid  is  prohibited.' 

In  like  manner,  recitals  contained  in  municipal  bonds  are 
notice  to  purchasers,*  e.  g.  a  reference  to  a  resolution  in- 
dorsed on  the  bond,*  or  to  the  provisions  of  the  charter 
authorizing  the  issue  of  the  bonds.*  And  a  recital  referring 
to  the  statute  is  notice  not  only  of  the  act,  but  of  its  legal 
construction  by  the  courts.^  But  the  purchaser  of  a  muni- 
cipal bond  is  not  bound  by  a  direction  on  the  part  of  the 
•common  council  that  the  bond  should  contain  a  recital 
showing  that  it  was  issued  in  lieu  of  other  bonds  confiscated 
during  the  war,  and  he  will  not  be  affected  by  the  omis- 
sion of  such  recital  by  the  officer  executing  the  bonds.* 

It  is  not  necessary  that  the  purchaser  should  have  positive 
knowledge  or  express  notice.     It  is  enough  if  notice  may  be 

>Town  of  South  Ottawa  v.  Perkins,  4  Otto  260  (1876). 
"Township  of  East  Oakland  v.  Skinner,  4  Otto  257  (1876). 
'Central  Branch  Co.  v.  Smith,  23  Eans.  745  (1880). 

♦County  of  Bates  v.  Winters,  7  Otto  83  (1877).  On  the  other  hand,  a 
recital  of  facts  peculiarly  within  the  knowlediLce  of  the  corporation  may  work 
an  estoppel  against  it,  Mutual  Benefit  Life  Ins.  Co.  v.  Elizabeth,  13  Vroom 
235  (1880).  In  the  words  of  Beasley,  C.  J.,  in  this  case,  pas^e  246:  ''The 
•question  will  ever  be,  Was  it  the  intention  of  the  law  maker  in  this  particu- 
lar case  to  endow  the  officer  executing  the  bonds,  or  some  other  func- 
tionary, with  the  power  to  adjudge  that  the  condition  precedent  has  been 
performed?  And  herein  is  ground  for  a  wide  divergence  of  opinion.  This 
IS  the  single  p«int  of  real  difficulty,  because  if  the  officer  appointed  to  decide 
definitely  has  so  decided,  the  matter  is  at  an  end,  the  only  subject  remain- 
ing being  how  such  judgment  is  to  be  proved,  whether  by  a  recital  in  the 
executed  instrument  or  by  extraneous  evidence.  For  my  own  part  I  am 
not  able  to  concur  in  the  view,  that  a  legislative  intention  to  make  a  par- 
ticular officer  a  tribunal  to  decide  whether  the  prerequisites  to  the  exercise 
of  the  authority  existed  at  the  time  of  its  exercise  can  be  raised  up  bv  con- 
struction alone,  when  the  same  act  provides  that  the  existence  of  such  pre- 
requisites shall  be  made  a  matter  of  record.  In  such  case  it  seems  to  me 
that  the  purchaser  of  the  bond  is  informed  that  he  must  look  to  this  record, 
if  he  seeics  an  infallible  assurance  of  title.  In  such  a  state  of  facts  I  can- 
not perceive  the  faintest  indication  that  it  was  the  legislative  design  to  per- 
mit the  naked  statement  of  the  officer  executing  the  instrument,  by  way  of 
recital  or  otherwise,  to  controvert  and  overthrow  the  testimony  of  such 
arecord." 

*  Louisiana  State  Bank  v.  Orleans  Nav.  Co.,  8  La.  An.  294  (1848). 

•City  of  Aurora  v.  West,  22  Ind.  88  (1864). 

'Commonwealth  v.  Chesapeake  <fcc.  Canal  Co.,  82  Md.  501  (1870). 

•De  Voss  V.  City  of  Richmond,  18  Gratt.  338  (1868). 
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plainly  implied  from  circumstances  which  cannot  but  invite 
inquiry.^  And  where  an  express  statute  provides  that  mu- 
nicipal bonds,  regular  on  their  face,  shall  be  conclusive  in 
favor  of  a  bona  fide  holder  against  the  county  issuing  them^ 
its  effect  upon  such  implied  notice  may  still  be  questioned.* 
And  if  a  note  is  made  in  a  peculiar  form' for  discount  at  a 
particular  bank,  and  discount  is  there  refused,  and  the  note 
so  marked,  the  purchaser  will  take  it  subject  to  defense  aa 
a  holder  with  notice.* 

§  1018.  Notice  of  Oonsideration. — Mere  recital  of  the  con- 
sideration is  not  notice  of  defect  or  failure  in  i^.^  If  the 
purchaser  is  informed,  however,  that  the  note  **will  be  good 
if  the  oonsideration  for  which  it  was  given  has  not  been 
misrepresented,"  and  the  note  was  actually  given  for  a 
fraudulent  copyright,  he  will  take  it  with  notice.*  On  the 
other  hand,  a  mere  opinion  on  the  purchaser's  part  as  to 
the  value  of  a  machine  for  which  the  note  was  given,  will 
not  be  construed  as  knowledge  of  a  want  of  consideration.*" 

And  even  if  the  purchaser  knows  that  the  note  was 
given  for  the  purchase  of  a  patent  right,  he  will  be  a  bona 
fide  holder,^  especially  where  the  note  is  payable  to  bearer.* 
But  if  the  statute  requires  such  note  to  contain  words  ex- 
pressing that  fact,  and  the  words  have  been  omitted,  the 
purchaser  who  knows  that  fact  will  take  subject  to  defense.* 
But  notice  of  a  foreign  statute  requiring  such  words,  and 
making  their  omission  a  misdemeanor,  will  not  be  implied 

'Byles  125;  1  Edwards  {  452;  2  Edwards  I  976. 

"Treadwell  v.  Commissioners  Ac.  of  Hancock  Co.,  11  Ohio  8t  183  (1860). 

"Fowler  v.  Brantley,  14  Pet.  318  (1840). 

*1  Daniel  747;  1  Edwards  i  519;  Henneberry  v.  Morse.  66  111.  394  (1870) ; 
Bank  of  Commerce  v.  Barrett,  38  Ga.  126  (1868) ;  Splivallo  v.  Patten,  38  Cal. 
138  (1869). 

*Studebaker  Mfg.  Co.  v,  Dickson,  70  Mo.  272  (1879). 

•McDonald  Mfg.  Co.  v.  Thomas,  63  Iowa  658  (1880). 

'Miller  v.  Finly,  26  Mich.  249  (1872) ;  Gerrish  v.  Bragg,  55  Vt.  329  (1883) ; 
Woolen  V.  Ulrich,  64  Ind.  120  (1878) ;  although  the  statute  require  that  Buchf 
fact  be  expressed  in  the  note,  1  Daniel  748;  1  Edwards  2  519. 

•Sackett  v.  Kellar,  22  Ohio  St.  554  (1872). 

•Tod  V.  Wick,  36  Ohio  St.  370  (1881) ;  Hunter  v.  Harringer,  93  Penna.  St. 
873  (1880). 
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So,  if  he  knew  that  the  maker  after  becoming  insolvent  had 
promised  the  accommodation  indorser  not  to  part  with  the 
paper.^  But  where  he  was  informed  by  the  accommodation 
maker  that  the  payee  had  agreed  not  to  negotiate  it  and  that 
he  would  bring  a  lawsuit,  it  has  been  held  that  he  might  still 
be  a  bona  fide  holder.*  So,  a  request  on  the  maker's  part 
that  the  purchaser  should  not  take  the  note,  because  the 
maker  would  in  such  case  have  to  pay  it  in  cash,  whereas 
he  had  another  arrangement  for  paying  it  if  it  should  not 
be  sold,  will  not  be  notice  to  the  holder  of  want  of  considera- 
tion.* 

If,  on  a  proposal  to  get  A.,  B.  and  G.  as  sureties,  a  note  is 
signed  by  A.  and  delivered  without  the  signatures  of  B.  and 
C,  the  purchaser's  knowledge  that  B.  and  C.  had  refused  to 
sign  it  will  not  be  equivalent  to  notice  that  A.  signed  only 
on  condition  that  B.  and  C.  should  sign  also.*  But  if  the 
purchaser  knows  of  the  condition  and  of  its  breach,  he  will 
not  be  a  bona  fide  holder.*  The  condition  may,  however,  be 
contained  in  a  separate  paper  and  not  known  to  the  pur- 
chaser, and  in  such  case  it  will,  of  course,  not  affect  his  good 
faith."  But  if  he  knew  that  the  indorsement  was  for  accom- 
modation and  had  been  withdrawn  before  it  was  negotiated 
on  account  of  the  insolvency  of  the  maker,  he  cannot  recover 
as  a  bona  fide  holder  against  the  indorser.*^ 

§  1021.  What  Notice  Material. — It  is  not  necessary  that 
the  purchaser  should  have  notice  of  the  particular  defect;* 
but  the  notice  must  be  at  least  sufficient  to  put  him  on  in- 
quiry.®    It  is  enough  if  he  knows  that  a  partnership  note  was 

»Skilding  r.  Warren,  15  Johns.  270  (1818). 

•Heist  V.  Hart,  73  Penna.  St.  286  (1873). 

•Green  v.  Bickford,  60  N.  H.  159  (1880). 

*Davi8  V.  Gray,  61  Tex.  506  (1884). 

*1  Edwards  J  519;  1  Parsons  261;   Hackensack  Water  Co.  v,  DeKay,  9 
Stew.  548  (1883) ;  Small  v.  Smith,  1  Den.  583  (1845). 

•Adams  v.  E,0binson,  69  Ga.  627  (1882). 

'Skilding  v.  Warren,  supra. 

"1  Daniel  749. 

•Greer  v.  Yosti,  66  Mo.  307  (1874). 
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made  for  one  partner's  individual  debt;^  but  not  the  knoi 
ledge  that  a  mortgage,  given  as  collateral  to  secure  the  not 
was  not  transferred  with  it.*     Nor  is  it  sufficient  to  charj 
him  with  notice,  that  the  broker,  from  whom  he  purchase 
the  paper,  said  he  would  wish  to  change  the  security  at  i 
maturity.'    So,  although  a  note  (which  had  been  lost)  w£ 
made  payable  **  to  the  ship  Fortune  or  bearer,"  and  taken  b 
the  purchaser  partly  for  cash  and  partly  for  goods  sold,  afte 
inquiry  as  to  the  character  of  the  maker.*     But  where  th 
maker  is  known  to  be  good  and  the  indorser  refuses  to  guar 
antee  the  note  and  offers  it  at  a  great  discount,  these  facts  ar 
admissible  evidence  for  the  jury  to  consider  as  to  the  pur 
chaser's  good  faith.*    So,  where  a  broker  changed  a  £1,00( 
bank  note  (which  had  been  stolen)  for  a  tavern-keeper,  wh« 
was  known  to  be  in  failing  circumstances,  and  asked  to  hav< 
the  note  changed  for  a  guest,  who  was  purchasing  suppliei 
to  take  to  America.® 

§  1022.  Fictitions  or  Deceased  Party — Other  Defenses.— 
One  may  be  a  bona  fde  holder,  although  the  payee  is  ficti- 
tious;^ and  even  though,  after  learning  that  fact  and  aftei 
the  purchase,  he  procures  a  conveyance  of  the  original  collat- 
eral from  the  real  owner.'  So,  too,  although  he  knew  that 
the  maker  was  dead,*  or  that  the  indorser  was  an  infant.^^ 

>Chitty  60;  1  Edwards  J  105. 

*Blumentha1  v.  Jassoy,  29  Minn.  177  (1882). 

•Gardner  v.  Qager,  1  Allen  602  (1861). 

*  Grant  v.  Vaughan,  3  Burr.  1516. 

•Gould  V.  Stevens,  43  Vt.  125  (1870). 

*Egan  V.  Threlfall,  5  Dowl.  &  R.  326. 

'Lane  V.  Krekle,  22  Iowa  399  (1867).  Dillon  J.:  "In  thus  deciding  the 
point,  we  do  not  wish  to  be  understood  as  holding  that  if  the  plaintiff  had 
received  the  note  with  knowledge  that  the  payee  was  fictitious,  that  this 
cUone  would  defeat  his  right  to  maintain  an  action  upon  it.     This  is  a 

Question  which  we  leave  open,  remarking,  simply,  that  the  decisions  in 
Ingland  on  this  subject  are  such  as,  in  our  judgment,  to  require  at  least 
an  examination  into  the  grounds  upon  which  they  rest  before  assenting  to 
their  correctness." 

*Bassett  v.  Daniels,  186  Mass.  547  (1884). 

•Although  the  note  was  made  for  accommodation  and  negotiated  in  fraud 
of  the  maker,  Clark  v,  Thayer,  105  Mass.  216  (1870).  But  the  holder's 
knowledge  of  the  accommodation  character  of  the  note  will  not  be  pre- 
sumed in  such  case,  1  Daniel  749. 

"Nightingale  v.  Withington,  15  Mass.  272  (1818). 
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But  if  be  knew  that  the  maker  was  insane,  he  would  take  the 
note  subject  to  defenses.^  And  it  is  said  that  notice  that  the 
maker  denied  his  liability  would  have  the  same  effect.*  S0| 
the  purchaser  will  be  bound  by  notice  that  the  payee's  vrife 
had  refused  to  sign  the  deed  for  which  the  note  was  given;' 
or  that  discount  had  been  refused  at  the  bank  ;^  or  that  the 
note  had  been  paid  before  maturity.*  So,  knowledge  of 
the  existence  of  a  set-off  in  the  payee's  favor,  against  the 
maker,  exceeding  the  amount  of  the  note,  will  bind  the 
purchaser.^  So,  a  notice  not  to  negotiate  the  note,  as  the 
payee  would  want  it  in  settling  accounts  with  the  maker, 
will  bind  the  purchaser.^  In  like  manner,  he  will  be  bound 
by  knowledge  that  the  note  was  obtained  by  fraud.' 

But  knowledge  that  blanks  were  left  is  not  notice  that  they 
were  fraudulently  filled  up.*  So,  knowledge  that  the  payee 
is  a  liquor  dealer  will  not  amount  to  notice  that  the  paper 
was  given  for  an  illegal  purchase  of  liquor."  And  notice  of 
equities  arising  after  indorsement  will  not  affect  an  indorsee, 
although  he  may  have  taken  the  paper  after  its  maturity." 

§  1023.  Notice  in  Oollateral — ^Lis  Pendens — ^Publication. — 

The  purchaser  of  a  note  is  not  bound  by  the  provisions  of  a 
collateral  trust  deed  not  referred  to  in  the  note."  So,  he  is 
not  bound  by  the  conditions  of  a  deed  requiring  the  pur- 
chaser of  the  note  (given  originally  for  the  land  conveyed) 
to  comply  with  the  original  terms  of  sale." 

In  like  manner,  the  pendency  of  an  action  against  the 

»McClain  v.  Davis,  77  Ind.  419  (1881). 

*1  Daniel  749;  1  Edwards  I  519. 

•Zebley  v.  Sears,  38  Iowa  507  (1874). 

*  Brown  v.  Taber,  5  Wend.  566  (1833). 

■  n  Edwards  i  517;  White  v.  Kibling,  11  Johns.  128  (1814). 

'Although  the  set-oflf  arose  in  another  transaction,  Qoodall  «.  Bay,  4 
Dowl.  P.  C.  76;  8.  C,  1  Hurlst.  &  W.  333. 

^Roberts  v.  Eden,  1  Bos.  &  P.  398. 

•Hanauer  v,  Doane,  12  Wall.  342  (1870). 

'Huntington  v.  Branch  Bank,  3  Ala.  186  (1841). 

"Bottomley  v.  GDldamith,  36  Mich.  27  (1877). 

"Baxter  v.  Little,  6  Mete.  7  (1843). 

"Minell  «.  Read,  26  Ala.  730  (1855). 

"Pack wood  v,  Gridley,  39  III.  388  (1866). 
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indorser  of  the  note  will  not  affect  a  purchaser  who  has  no 
notice  of  it.^  Thus,  a  suit  to  restrain  the  transfer  of  muni- 
<;ipal  bonds  will  not  affect  a  purchaser  of  the  bonds  before 
their  maturity  without  actual  notice.*  So,  a  purchaser  with- 
out notice  will  not  be  bound  by  a  chancery  decree  directing 
payment  of  a  note  into  court.'  Neither  notice  of  lis  pendens^ 
decree  or  injunction  of  itself  constitutes  notice  to  a  purchaser 
before  maturity  in  good  faith.*  So,  he  need  not  take  notice 
of  a  pending  attachment;*  unless  it  is  made  obligatory  by 
statute.*  But  he  will  be  bound  by  an  inquisition  and  finding 
against  the  maker  as  a  habitual  drunkard;^  or  by  pending 
bankruptcy  proceedings,  which  were  known  to  him;'  or  by 
a  mere  commission  of  bankruptcy.* 

Public  newspaper  notice  is  no  notice  to  a  purchaser,  unless 
actual  notice  is  brought  home  to  him.^®  But  a  purchaser  of 
government  bonds  after  their  maturity  will  be  bound  by  the 
publid  advertisement  of  their  loss,  although  it  may  be  the 
well-established  custom  of  bankers  to  disregard  such  notices." 
And,  of  course,  if  the  loss  of  the  bonds  was  known  to  the 
purchaser  the  want  of  public  notice  would  be  immaterial." 
On  the  other  hand,  one  may  be  a  bona  fide  purchaser  of 

^County  of  Cass  v.  Gillett.  10  Otto  585  (1879) ;  County  of  Warren  v,  Marcy. 
7  Otto  96  (1877);  Durant  v.  Iowa  County,  1  Woolw.  69  (1864);  Board  of 
Supervisors  v.  Paxton,  56  Miss.  679  (V879) ;  In  re  Great  Western  Tel.  Co.,  5 
Biss.  363  (1873) ;  Sawyer  v.  Phaley,  33  Vt.  69  (1860).  So,  too,  of  a  negotia- 
ble stock  certificate,  Leitch  v.  Wells,  48  N.  Y.  685  (1872). 

"County  of  Macon  v.  Shores,  97  U.  8.  272  (1877);  Diamond  v,  Lawrence 
Co.,  37  Penna.  St.  353  (1860). 

•Stone  V,  Elliott,  11  Ohio  St.  252  (1860). 

•  Wiston  v.  Westfeldt,  22  Ala.  760  (1853). 

•Hall  V.  Bowker.  44  Vt.  77  (1871) ;  G.  S.  J  47  c.  31 ;  Kieffer  v,  Ehler,  18 
Penna.  St.  388  (1852) ;  Hill  v.  Kroft.  29  Penna.  St.  186  (1857) ;  Minis  v.  West. 
S8Ga.  18  (1868);  Matheny  v.  Hughes,  10  Heisk.  401  (1873);  May  berry  v. 
Morris,  62  Ala.  113  (1878). 

•1  Daniel  750.    And  see  supra  Chapter  XXIV. 

'Wadsworth  v,  Sharpsteen,  8  N.  Y.  388  (1853). 

•Humphries  v.  Blight,  4  Dall.  370  (1803). 

•Ibid. 

*•!  Daniel  752;  Kellogj?  v.  French,  15  Gray  354  (1860) ;  Hagen  v.  Bowery 
Nat.  Bank,  6  Lans.  490  (1872) ;  Beltzhoover  v.  Blackstock,  8  Watts  20  (1834) ; 
Clark  V.  Bicker,  14  N.  H.  44  (1843). 

"  Vermilye  v,  Adams  Exp.  Co.,  21  Wall.  188  (1874). 

"Chitty  295 ;  1  Parsons  260. 


commercial  paper,  although  he  had  long  before  received  aod 
forgotten  or  overlooked  Buch  formal  notice,  and  although  be 
bought  the  securities  abroad  from  a  stranger  who  was  onlj 
identified  by  his  passport.'  And  we  have  already  seen  that 
published  notice  of  dissolution  of  partnership  will  not  affect 
tlie  purchaser  of  bills  drawn  by  such  firm  without  proof  of 
the  purchaser  having  actual  notice  of  the  dissolution  of  the 
firm.' 


'Hnphael  t>.  Bank  of  England,  17  G.  B.  161. 
*Boyd  tr.  McCann,  10  Md.  118  (1866). 
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and  will  be  stricken  out  if  it  fails  to  do  so.*  The  presump- 
tion of  the  law  merchant  as  to  the  good  faith  of  the  holder 
of  a  bill  or  note  is  now  extended  to  the  holder  of  negotiable 
coupon  beads,'  and  to  securities  held  as  collateral  to  bills  and 
notes.*  Mere  possession  of  a  negotiable  instrument  payable 
in  words  or  effect  to  bearer  is  prima  fade  evidence  of  the 
holder's  good  faith.*  And  the  presumption  applies  to  any 
holder  taking  the  paper  before  maturity.'  But  the  holder 
of  half  a  bank  note,  presenting  it  for  payment,  is  not  enti- 
tled to  such  presumption.*  On  the  other  hand,  the  fact  that 
a  note  was  purchased  from  an  agent  who  exceeded  his  author- 
ity,^ or  that  it  was  offered  for  discount  with  blanks  not  filled 
up,'  will  not  destroy  the  presumption  of  good  faith. 

§  1025.  Presumption  may  be  Eebutted. — The  law  mer- 
chant, however,  raises  only  a  presumption  of  good  faith, 
which  may  be  rebutted  like  other  presumptions.'  And  on 
such  evidence  the. holder's  good  faith  becomes  a  question 
for  the  jury  to  determine. '"  In  the  presumption  is  implied 
ordinarily  that  the  holder  took  the  bill  in  the  ordinary 
course  of  business."  The  holder  of  a  note  payable  to  bearer 
must  prove  that  he  is  a  bona  fide  purchaser  and  not  the 
original  payee  on  the  defendant's  proving  failure  or  want 
of  consideration."   So,  evidence  that  the  bill  was  lost,"  or 

'  Faulkner  v.  Ware,  34  Oa.  4»8  (1866). 

•Bond  Debt  Cnites,  12 So.  Car.  200  (1879) ;  Robineon  v.  Hodgdon,  73  Penna. 
St.  202  (1873) ;  Hackeneaclt  Water  Co.  v.  DeKay,  9  Stew.  548  ( 1833). 

■Carpenter  v.  Longan,  16  Wall.  271  (1872);  Hackensaclc  Water  Co.  «. 
DeKay,  9  Stew.  548  (1883). 

'Collins  V.  Gilbert.  4  Otto  763  (1876);  Sperry  v.  Spaulding,  45  Cal.  644 
(1873) ;  Lehman  v.  Tallassee  Mfg.  Co.,  64  Ala.  567  (1879). 

'Woodeworth  d.  Huntoon,  40  III.  131  (1865). 

'Bullet  V.  Bank  of  Pennsylvania,  2  Wash.  C.  C.  172  (1808). 

■"Chicopee  Bank  v.  Chapin,  8  Mete.  40  (1844). 

*Chemung  Canal  Bank  v.  Bradner,  44  N.  Y.  680  (1871). 

*At1a8  Bank  v.  Doyle,  9  B.  I.  76  (1868) ;  French  v.  Oordon,  10  Eans.  870 
<1872). 

"Herrick  o.  Swomley,  56  Hd.  439  (ISSl). 

"Shelton  V.  Sherfey,  3  Iowa  108  (1851). 

"BiMell  V.  Morgan,  II  Cush,  198  (1853). 

"1  Daniel  763;  Worcester  Go.  Bank  v.  Dorchester  Bank,  10  Cush,  48S 
'ia")2) ;  Matthews  v.  Poythress.  4  Qa-  287  (1848) ;  Merchants'  <feo.  Nat.  Bank 
ii.  Masonic  Hall,  62  lb.  271  (1879) ;  Nicholson  v.  Patton,  13  La.  218  (18S9). 
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the  fraud  proved  by  the  defendant  is  that  of  an  agent  on  his 
principal;  or  of  a  partner  on  his  firm.* 

But  the  presumption  of  bona  fides  is  not  rebutted  by  evi- 
dence that  the  paper  (of  a  corporation)  was  originally  deliv- 
ered to  a  creditor  who  was  a  stockholder  and  who  was  not 
known  as  a  creditor  to  other  stockholders  or  on  the  books  of 
the  company  ;^  or  by  evidence  that  the  depositor  to  whom  a 
bank's  check  was  originally  given  had  misappropriated  the 
funds  on  account  of  which  the  check  was  drawn;*  or  that 
the  bill  had  been  previously  discounted  at  a  usurious  rate 
by  the  holder's  step-father.* 

On  the  other  hand,  the  burden  of  proof  will  be  changed 
by  evidence  of  fraud  in  the  transfer  of  the  paper,'  or  in  any 
prior  indorsement  through  which  the  holder  must  derive  his 
title.^ 

§  1027.  Illegality  Overcomes  Presumption  of  Bona  Fides. — 
The  burden  of  proving  that  the  holder  is  a  purchaser  for 
value,  is  shifted  back  to  him  on  proof  of  duress  of  the 
drawer  of  the  bill.®  And  if  the  defendant  proves  that  the 
bill  is  an  accommodation  bill  and  has  been  fraudulently 
diverted  from  its  purpose,  the  burden  as  to  the  holder's  good 
faith  will  shift  back  to  the  holder.*  So,  if  the  defendant 
proves  that  the  paper  was  only  delivered  in  escrow.^® 

In  some  States,  it  seems  that  a  mere  allegation  of  fraud 
made  by  the  defendant  will  throw  upon  the  plaintiff  the 
burden  of  proving  his  good  faith."     But  while  a  plea  of 

>  Camden  Safe  Deposit  &c.  Co.  v.  Abbott,  15  Vroom  257  (1882);  Pool  v, 
Watson,  18  J.  &  S.  53  (1884). 

•Heath  v.  Sansom,  2  B.  &  Ad.  291 ;  Clark  v.  Dearborn,  6  Duer  809  (1857)» 

•Lehraan  v.  Tallassee  Mfg.  Co.,  64  Ala.  567  (1879). 

*Penn  Bank  v.  Frankish,  91  Penna.  St.  839  (1879). 

^Bassett  v.  Dodgin,  10  Bing.  40  (1833). 

•Horton  v.  Bayne,  52  Mo.  531  (1873). 

'Berry  v.  Alderman,  14  C.  B.  95  (1853). 

•Duncan  v.  Scott,  1  Campb.  100;  Clark  v.  Pease,  41  Vt.  414  (1860). 

•Nickerson  v.  Rnger,  76  N.  Y.  279  (1879);  Farmers' and  Citizenfl' Nat. 
Bank  v.  Noxon,  45  N.  Y.  762  (1871).    But  see  1  Daniel  741. 

"Vallett  V.  Parker,  6  Wend.  615  (1831). 

'» Roberts  i;.  Lane,  64  Me.  108  (1874);  Reamer  v.  Bell.  79  Penna.  8L  292 
'(1875) ;  Smith  v.  Popular  Loan  &c.  Assoc,  93  Penna.  St.  19  (1880). 
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If,  however,  it  appears  that  a  note  was  made  without  con- 
sideration and  was  originally  void,  the  holder  must  prove 
that  he  obtained  it  in  good  faith.^  So,  in  Indiana,  upon  a 
plea  averring  that  there  was  no  consideration  for  the  note 
and  that  this  was  known  to  the  holder.*  So,  if  it  appears 
that  the  note  was  signed  by  the  maker  for  accommodation 
merely,  and  that  the  maker  was  dead  at  the  time  of  the 
transfer,  and  was  known  by  the  holder  to  be  so.  But  evi- 
dence that  the  maker  was  dead  would  not  of  itself  suffice  to 
throw  on  the  holder  the  burden  of  proving  his  good  faith.' 

It  has  been  said  that  if  the  burden  is  shifted  to  the  holder 
by  evidence  of  fraud  or  illegality  in  the  inception  of  the 
paper,  it  will  be  satisfied  by  proof  on  the  holder's  part  that 
he  paid  value  for  it,  and  the  burden  of  showing  that  he  had 
notice  of  the  fraud  or  illegality  will  then  fall  on  the  defend- 
ant.^ The  cases,  indeed,  hold  that  where  the  original  con- 
sideration is  shown  to  have  been  illegal,  the  presumption  is 
against  the  holder  and  he  must  prove  himself  to  be  a  pur- 
chaser for  value.^  But  it  is  also  true  that  the  burden  of 
proving  himself  a  bona  fide  holder  is  in  like  manner  thrown 
thereby  upon  the  purchaser.®  On  proof  by  the  defendant 
that  the  original  consideration  was  illegal  the  holder  must 
show,  it  is  said,  that  he  is  a  ''  holder  for  value  in  due  course 
of  business,  unattended  with  any  circumstances  justly  cal- 
culated to  awaken  suspicion,"  and  therefore  prima  facie  a 
holder  without  notice.^ 

The  burden  of  proving  himself  a  holder /or  value  falls  on 
the  plaintiff  upon  proof  of  want  of  original  consideration 
for  the  paper,  as  well  as  upon  proof  of  fraud.*    On  proof  of 

»Peabudy  v.  McAvoy,  28  Mich.  526  (1871). 
'Zook  V,  Simonson,  72  Ind.  83  (1880). 
•Clark  V.  Thayer,  105  Mass.  216  (1870). 
*  By  lee  124 ;  1  Daniel  767-8 ;  1  Parsons  259. 

^Emerson  v.  Burns,  114  Mass.  248  (1874);  Sistermanns  v.  Field,  9  Qray 
831  (1857). 
•Commissioners  of  Marion  Co.  v.  Clark,  4  Otto  278  (1876). 
^Peters,  J.,  in  Swett  v.  Hooper,  62  Me.  54  (1873). 
•Roes  V.  Drinkard,  85  Ala.  434  (1860). 
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iDfonniDg  holder  before  tnaturit?  tb&t  bill  will  be  diibotnred,  670. 
indoraer  secured  bj  &  trsnsfer  of  all  the  drawer'a  propen;,  570. 
drawee  forbidden  by  drawer  lo  accept  or  pa;  the  bill,  570. 
drawer  having  no  reaaon  to  believe,  at  the  tim^  of  making  biU,  that  it 
would  be  accepted  or  paid  bj  Ihe  drawee,  570. 

not  necessary  that  it  be  iHotm  to  drawee^  671. 
though  proper  that  it  should  be,  571. 
most  be  shown  if  required  bj  drawee,  571, 
drawn  in  parts,  preeentnwnt  of  one  part  BUfficieat,  571. 
to  b;  eUtute  in  Caliroroia,  Dakota  acd  Utah,  671. 
tnust  be  abtolute  and  poaitive,  571. 
nntary  talcing  bill  away  and  agreeing  to  call  again  the  next  day,  CTL 

not  sufficient,  571. 
holding  check  until  three  o'clock,  with  promise  to  make  hii  iwyHint 

good,  571. 
may  be,  in  accordance  with  the  lave  of  the  Btate  or  coiintr7  when  it  if 

payable,  571. 

Bf  ^thota  madt ; 

by  the  rightful  holder,  572. 

or  hia  agent,  572. 
poeeesaion  i«  presumptive  evidance  of  a  right  to  demand,  672. 
by  wrongful  holder  inures  to  benefit  of  true  owner,  672. 
aathority  of  agent  to  demand  enda  with  principal's  death,  672. 
naoally  made  by  a  notary,  572. 

or  his  clerk,  672. 
statutes  of  various  States  572. 
Zb  vhom  made  : 

to  the  drawee,  573. 

or  his  authorized  agent,  573. 

must  be  shown  to  be  such  agent,  573. 
sathority  may  be  shown  by  parol  evidence,  673. 
when  not  suffitdenC,  573. 
statutes,  573. 

when  drawee  not  found,  (o  any  nolaij  public,  673. 
drawee  inaccessible  by  con6agiDus  disease^  673. 
to  drawee  named  as  such,  in  case  of  need,  673. 
drawee  first  named  refusing  to  accept,  673. 
oode  [>f  California,  573. 
to  several  drawees  not  partners,  to  each,  673. 

to  one,  by  statute,  673. 
if  partners,  to  one  is  sufficient,  573. 

so  if  previously  dissolved  by  bankrupb?,  673. 
at  former  place  of  business  of  firm,  673. 
to  surviving  partner,  573. 
to  personal  representative,  573. 
to  drawee  named  in  letter  ef  advic%  673. 
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Rnte  for  pretentmeiU : 

payable  at  or  after  sight,  within  a  reasonable  timej  574. 

not  necessary  to  be  made  immediately  on  receipt  of  bill,  574. 

what  is  a  "reasonable  time"  depends  upon  the  circumstances  of  each 

case,  574. 
is  a  mixed  question  of  fact  and  law,  574. 
in  many  cases,  held  to  be  a  question  of  fact,  574. 

of  law,  574. 
does  not  apply  to  non-negotiable  paper,  574. 
"  reasonable  time,"  instances  of,  575. 

DUigence — Affected  by  circulation : 

affected  by  the  circulation  of  the  instrument,  576. 

facility  of  communication,  576. 

if  not  put  in  circulation,  greater  dispatch  required,  576. 

may  be  put  into  circulation  before,  574,  576. 

instances  of  diligence,  576. 

de£)«nds  on  the  character  of  the  bill,  576. 

controlled  by  the  known  usage  of  business  at  that  place,  576. 

sufficient  if  presented  in  the  natural  and  regul^  course  of  businesB,  576. 

Affected  by  fiuctuating  exchange : 

afiected  by  fluctuations  in  exchange,  576,  577. 

detaining  bill  for  eight  months  on  account  of  depression  in  the  money 
market,  577. 

Affected  by  other  eireumgtanoes  : 

drawee  not  within  easy  communication,  578.  ^ 

severe  rain  storm,  578  n. 
delay  in  the  mail,  578. 

after  laches  already  occurred,  578  n. 

returning  bill  which  had  been  sent  to  the  wrong  place  by  mistake, 
578  n. 
solvency  or  insolvency  of  the  parties,  578. 
sudden  and  severe  illness  of  the  holder,  578. 
outbreak  of  war,  578. 
loss  of  the  bill,  578. 
American  statutes,  579. 

During  butineaa  hours : 

should  be  made  during  the  usual,  580. 

such  hours  governed  by  custom  or  usage,  580. 

at  drawee's  residence,  before  the  usual  hour  of  retiring,  580. 

at  late  hour,  after  family  has  retired,  580. 

any  hour  sufficient  when  an  answer  is  obtained  from  some  person  aathor* 

ized  to  give  it,  580. 
statutes,  580. 
holidays,  580. 

At  what  place : 

at  place  designated  in  bill,  581. 

unless  residence  or  place  of  business  of  drawee  is  known  to  the  holder,  581« 
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LondoD  DRoied  in  bill  and  drawee  residing  in  Liverpool,  681, 
at  residence  or  place  of  budneas,  581. 

not  at  place  where  bill  U  made  pajable,  5SI. 
residence  in  one  town,  place  of  buaineas  in  another,  at  either  ii  snfficiait, 

&81. 
drawee  having  clianged  residence  since  drawing  of  bill,  681. 
holder  must  uee  due  diligence  to  ascertain  place  of  residence,  SSI, 
due  diligence  is,  in  such  case,  a  question  for  the  jury,  581. 
when  drawee  has  left  the  country,  at  last  residence,  531. 
diebonored  when  drawee  has  absconded,  581. 
or  drawee  never  resided  in  the  place  named  in  bill  and  residence  not 

known  to  holder,  681. 
or  if  residence  cannot  be  ascertained  by  holder,  581. 
or  payable  in  a  cily,  but  at  no  particular  plac^  681  n. 
if  house  is  dosed,  581. 
JVesenfciieni  /or — Foreign  law; 

necessary  for  bill  payable  at  a  certain  time  after  dat(^  682. 

eonira  in  other  countries,  682. 

in  some  oilier  countries  it  is  optional,  582. 

not  until  it  has  been  protested  for  non-payment,  582. 

in  Hungary,  only  foreign  bills  need  be,  662. 

only  when  payable  more  than  thirty  days  after  date,  582. 

Lower  Canada,  necessary  for  bills  payable  at  or  after  sight,  682. 

in  Germany,  necessary  that  Ihey  be  presented  for  mm  only,  582. 

in  Denmark,  a  refusal,  and  request  that  it  be  presented  again,  682. 

Ladui  in  preieatment: 

laches  in,  discharges  the  indoreera,  683. 

unices  the  parties  have  received  value  for  meeting  the  bill,  683. 

in  Denmark,  drawer  not  discharged  if  not  damaged,  583. 

drawer  dischai^ed  only  on  proof  that  drawee  waa  not  in  funds,  683. 

oniu  of  such  proof  is  on  the  drawer,  583. ' 

in  Hungary,  the  drawer,  to  be  discharged,  must  assign  to  bolder  all  his 

claim  against  drawee,  5S3. 
in  Qermany,  bill  drawn  in  parts,  one  part  being  forwarded  lor,  most  be 

noted  on  Ibe  other,  683. 
Byvhom: 

hy  holder,  684. 

or  his  agent,  684. 
poasession  is  sufficient  evidence  i^  authority  to  present  it  for,  684. 
in  Russia,  an  agent  receiving  the  first  part  must  deliver  it  after,  to  the 


foreign  statutes,  584. 
tiehom; 

to  all  the  drawees  named  in  the  bill,  684. 

several  being  named  in  the  allemative,  then  in  th 

in  other  countries,  to  the  first,  584. 

to  drawee's  agent,  584. 

if  drawee  dead,  to  his  legal  representaUve,  684. 
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if  refused  bj  draweei^  then  to  all  the  drawees  em  &etOMi  in  the  ordc 

named,  684. 
statutes,  684. 

2f ms  (/  preaeniment : 
statutes,  685. 

payable  on  a  certain  day  after  date,  before  maturity,  686. 
check  on  the  day  of  its  date,  686. 
indorser  may  designate  within  what  time,  686. 
in  Holland,  for  visoj  686. 
in  Germany,  immediately,  686. 
on  a  legal  holiday,  686. 

if  payable  at  a  fair,  can  only  to  be  made  then,  686. 
should  be  on  the  first  day  of  the  fair,  586. 
in  Lower  Canada  a  reasonable  time  is  a  question  of  law,  686. 
if  drawn  on  a  foreign  country  that  law  determines^  686. 
statutes,  686. 

different  parts  to  be  forwarded  by  different  ships,  686. 
time  is  doubled  in  case  of  a  maritime  war,  686. 
when  received  too  late  to  be  presented  for,  687. 

Where  presenUd: 

in  Lower  Ganada  must  be  made  at  the  place  named  in  the  bill,  687. 

at  residence  or  place  of  business,  687. 

to  servants  of  the  drawee,  687. 

to  drawee's  wife,  587. 

to  adult  sons  in  order,  687. 

to  the  mayor  or  clerk  of  the  town,  687. 

if  residence  cannot  be  found,  neoessaiy  to  inquire  of  the  police^  687* 

statutes,  687. 

AeeepUmce — Oenercd  prineipUi: 
defined,  588. 

definition  of,  in  foreign  statutes,  688. 
place  of,  may  be  written  over  a  blank,  688. 
may  be  discounted  by  drawee  before,  688. 
may  be  waived,  688. 
not  always  necessary,  688. 

is  necessary  to  create  a  liability  on  the  part  of  the  drawee^  689. 
when  there  is  no  drawee,  688. 
drawing  of  bill  on  one's  self  is  equivalent  to  an,  688. 
in  Utah  is  equivalent  to  a  promissory  note,  688. 
drawn  by  partner  upon  his  firm,  688. 

in  form  of  a  bill,  drawn  upon  a  joint  stock  bank  in  England,  688. 
drawn  by  the  president  of  a  corporation  upon  its  treasurer,  668. 
certification  of  checks  equivalent  to  an,  668,  642. 

OUigalwn  to  accept: 

none  because  the  drawee  b  indebted  to  the  drawer,  689. 
except  bills  or  drafts  cfrawn  on  a  banker,  689. 
drawee  of  check  not  liable  to  payee  without,  689. 
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bill  dnirn  iigunit  bUl  of  Iidbg  rMalned  bj  paja^  iha  dnwM  not 
bound  to,  589. 

dniwM  not  liable  to  holder  withont,  689. 

Uiough  bill  drawn  against  a  conBignmentof  goods  received  bjdiairee,  5S9. 

puasesfiion  of  bill  by  drawee  laiaea  a  preuimptioa  of  lui,  589. 

foreign  Blatutes,  500. 
JBy  tu/iom  givtn ; 

by  ilic  drawee  Demed,  691. 

b;  stranger  equivalent  Co  a  promtssoT;  note,  591. 
80  bj  statute  in  Utah,  691. 

wlicn  no  drawee  named,  591. 

place  of  pnjment  only  nsmed,  G9I. 

drawee  being  an  iofaiit,  591. 
Sy  agent; 

holder  ma;  require  evidence  of  agent's  aulhority,  592. 

Budi  Btilhorit;^  muet  be  shown  when  required,  592. 

if  refuned  bj  ngonl,  equivalent  lo  a  dishonor  of  the  bill,  592. 

United  Statea  niav  be  bound  hf  llie,  592. 

though  it  cannot  be  sued  on  such  an,  592. 

foreign  statntee,  502. 

bolder  not  bouod  Id  take  the,  of  an  agent,  592. 

agent  liable  personally  if  tbe,  is  without  authority,  592. 

drawn  by  principal  on  agent,  592. 

drawn  upon  and  accepted  by  ngent  of  a  company,  592. 

acceptance  "by  A.  B.,  Ireaeurer,"  602. 
Sj/parlBtTi.- 

bj  one  partner  auIGeient,  693. 

even  though  it  be  In  his  individoal  OKne,  593. 

but  hIiouIJ  be  in  firm  nanie,  593. 

required  by  statnle  in  Sweden,  693. 

In  Guatemala  at  least  half  of  the  partners  aboold  appear,  593. 

several  drawees  nut  partners,  by  all,  593, 

refusal  by  one  may  be  protested  in  Hungary,  593. 

though  an,  by  part  only,  binding  on  ihoee  who  do,  693. 

in  the  alternative,  may  be  by  either,  693, 
For  honor: 

by  Blmnger  for  honor  of  drawee,  694. 

bill  drawn  on  A.  and,  by  A.  and  B.,  594. 

public  official,  a  bill  drawn  upon  bis  deceased  predecessor,  594. 

Kcond,  by  one  not  named  In  bill  as  drawee  Is  that  of  a  guaranty,  594. 

under  statute  of  frauds  the  cunsideration  for  an,  must  he  eipreesed,  694. 

second,  added  by  a  stranger  to  bill  without  consent  of  fiiat,  is  an  allei*- 
tion,  594. 
When  made ; 

within  a  reasonable  time,  595. 

generally  twenty-four  houta,  695. 

onleSB  ahonened  by  previous,  or  refusal,  59S. 
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muBt  be  direct,  positive  and  an  Ambiguous,  609. 

"(he  bill  shall  havi!  stlention,"  (lOO. 

"  I  uke  notice  of  tlie  above,"  000. 

"  tliat  ifl  mj  signature  and  I  will  pay  Iha  bill,"  600. 

i^reeuient  to  pay  ut  mutiirity,  cqulvalunt  to  an,  GDO. 

especially  when  drawee  procure?  thu  bill  Tor  hiu  own  accommodation,  600. 

in  letter  "  I  am  prepared  lo  pay  your  bill,"  COO. 
"  the  bill  IB  correct  and  shall  be  paid,"  000. 

acceptance  pro  tanlo,  GiiO. 

discounting  on  stren^b  of  verbal  promise  lo  accept,  600. 

"I  will  Bee  the  within  paid  eventually,"  GOO. 

"  I  muBt  delay  payment  Until  in  receipt  of  funds,"  600. 

insufficient  expresBJuns,  601. 

for  illuBlralionts  see  601. 

part  payment,  (101. 

ejpressiona  refusing  acceplnnce,  601. 

for  illuBlralLons,  see  601. 

not  within  the  statute  of  frauds,  603. 

nor  ia  an  agreement  fur,  603. 
Sy  parol ; 

is  sufficient,  603,  604. 

when  not  required  by  alolule,  604. 

BO  an,  to  pay  a  bill  out  of  tbe  proceedn  of  certain  goods,  604. 

holder  not  obliged  to  take  an,  Ii04. 

not  necessary  to  aver  that  the,  was  in  writing,  IJ04. 
, ,  inland  bills  by  staiute  of  Anne  coidd  not  be  proteuted  unless  accepted  in 

writing.  604. 

HtatuLea  of  England  require  foreiffn  bills  lo  be  in  writing,  60i 
and  signed  by  the  atceplor,  004. 

some  American  statutes  require  the,  to  be  in  writing,  605. 
I  Aceeplor'e  lignatare  : 

'  mere  signature  not  sufficient  in  England  under  19  and  20  Vict^  606. 

position  of  the  signature  immalerinl,  606. 

in  California  must  be  written  across  the  face  of  the  bill,  606. 

may  be  written  upon  anollier  paper,  606. 
j.  but  may  be  required  lo  be  written  on  the  bill,  606. 

may  be  by  (elegrnm,  606. 

80  an  agreement  to  accept  by  telegram,  606  n. 

special  provision  in  Oregon  Btatule  for  bills  drawn  by  lel^ram,  SOS. 

American  statutes,  606. 

foreign  slalutes,  607. 
as  to  dale,  S03. 

u  lo  specifying  when  tbe  bill  shall  be  paid,  60S. 

and  to  name  a  person  at  such  place  to  be  there  charged  with  itn  pay- 
ment, BOS. 
AulHorily  ta  dnac; 
,  is  an  agreement  for,  609. 

is  equiviiJeat  to  an,  609. 
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ootDinunicated  to  holder,  uid  relied  on  b;  him  in  Uking  Mil,  614. 

slBtulca,  614. 
Biich  proiniee  imist  lie  BCled  on  in  n.  reasonable  lime,  614. 
two  years  not  r  reasonable  time,  614. 

binding  in  favor  of  no;  holder  taking  bill  on  the  laith  of  it,  614. 
but  not  of  a  holder  who  knew  nothing  of  it,  614. 
miiBt  be  relied  on,  615. 

verbal  agreements  for,  of  non-eiiBtiog  bill,  616. 
in  England  not  equivalent  to  an,  616. 
void  in  New  York,  616. 
rule  in  the  United  States,  616. 
when  not  communicated  to  holder,  616. 
sufficiency,  617. 

applies  to  billa  payable  a  certain  time  after  dale,  617. 
and  nol  to  those  payable  after  eight,  617. 

drawee  requesting  l.older  to  leave  bill,  with  promise  to  accept  it,  617. 
returning  bill  for  correction,  with  promise  to  accept,  617. 
drawn  agaiust  a  cargo,  consignee  saying  "be  will  not  accept  until  Ihe 

ship  arrives,"  617. 
an  agreement  to  give  notice  tu  party  when  be  may  draw  on  Ihe  prmo- 

isor,  617. 
may  be  presumed  from  drawee  having  funds  of  the  drawer,  817. 
sufficient,  tliongb  bill  has  been  transferred,  61S. 

if  made  to  the  party  for  whose  account  the  bill  was  dramv 

618. 
though  he  may  not  be  a  parly  to  the  bill,  618. 

will  enure  to  the  beneGl  of  subsequent  holders,  618. 
though  not  known  to  them  until  afterwatds,  BIS. 
breach,  618. 
bill  discounted  and  lost,  the  agreement  for,  may  be  enforced  in  eqait;^) 

618. 
obtained  by  fraud,  618. 

no  liability  on,  except  lo  bona  fide  holder,  616. 
delivery  necessary  to  make  an,  618. 
indorsing  of  an,  upon  a  bill  after  its  preeenbnent,  618. 
foreign  statutes,  619. 

I>aemiim: 

when  il  implies  an,  620. 

receiving  draft  by  mail  and  detaining  it,  620. 

beyond  a  reasonable  time  is  an,  620. 

especially  if  it  be  long  and  contrary  to  established  custom,  620. 
after  refusal  to  accept,  detention  and  destruction  is  not  an,  620. 
twenty-four  houra  and  then  returned  marked  "  not  good,"  620. 
ten  or  twelve  days,  to  enable  drawee  to  receive  funds  promised  by  tli« 

drawer,  620. 
if  detained  under  a  special  custom,  620. 
partly  paid  and  detained  by  consent  as  a  voucher  for  Ihe  payment  mada, 
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drawer  liable  onlj  on  railure  of  acceptor  lo  pn;  according  to  the  teriiw 

of  the  acceptance,  625. 
condition  performed  and  acceptor  dead,  personal  repnaentativea  liable, 

626. 
tlie  condition  and  perfarmance  shoald  be  averred  in  pleading,  625. 
Partial: 

is  BufBcient,  626. 

should  be  protested  for  balance,  626. 

maj'  be  to  paj  port  in  monej  and  part  in  bill%  626, 

foreign  statutes,  627. 

drawn  payable  in  one  currency,  accepted  pajrable  in  another,  62S. 

ma;  be  made  payable  in  installment^  626. 

changing  the  lime  of  payment,  626. 

drawee  ofiering  to  paj  bill  in  certain  time,  and  offer  is  commanicated  to 

holder,  620. 
to  see  bill  "  paid  eTsntually,"  626. 
on  the  laat  da;  of  grace,  626. 

which  misBtates  time  of  the  maturity  of  the  bill,  626. 
"to  pay  when  due,"  626  n. 

a  condition  that  bill  be  renewed  up  lo  a  certain  Ume,  626. 
making  bill  paj'sble  at  a  particular  place,  626. 
does  not  affect  drawer's  liability  to  payee,  626. 
if  at  ibe  acceptor'a  residence,  626. 
or  at  a  place  different  from  that  named  in  tbe  bill,  62$. 
,      payable  at  a  certain  bank  in  the  town  named,  626. 

does  not  affect  rights  of  prior  partiea  by  California  code,  626. 
blank,  filled  up,  payable  at  a  particular  place,  626. 
English  statute,  making  bills  payable  at  a  particular  place,  then  "tmlj 
and  not  otherwise  or  elsewhere,"  626. 
What  it  admiU: 

admits  signature  of  drawer,  629. 

foreign  statutes,  641. 

California  and  Dakota  code,  629. 

paying  one  forged,  is  not  an  estoppel,  629. 

admits  genuinenes,  630. 

capacity  and  authority  of  the  drawer,  6S1. 

restricted  in  Louisiana  only  in  favor  of  a  bona  fidt  holder,  6SI. 

ndmilB  authority  of  executor,  631. 

of  agent,  631. 
admits  existence  of  firm,  631. 

drawer's  legal  capacity  at  time  of  drawing  tbe  bUl,  681. 
as  also  that  of  tbe  payee,  631. 
does  not  admit  the  signature  of  the  indorser,  632. 
agent's  authority  lo  indorse,  632. 
though  indorsed  before  acceptanoe,  632. 
and  though  paynble  to  drawer's  order  and  purporting  to 
be  indoreed  by  the  same  person  who  signed  it  as  the 
drawer's  agent,  6.12. 
when  di«wn  in  a  fictitious  name,  payable  to  the  drawer's  own  order,  632, 


Befersnoe  is  to  Seotloiis. 
ACCEPTANCE- am(inu«i 

to  cover  noUe  lo  be  given  by  the  debtor,  the  notes  dunild  be  Uoderedi 

639. 
appoiatinent  of  acceptor  u  executor  of  holder,  639. 

delaj  in  presenting  bill  for  pnynienl,  639. 

drawer  not  being  bolder,  can  release  acceptor  trom  Uftbilitj  to  bimaelf, 

639. 
but  not  to  eubeequeat  botderB,  639. 
in  Argentine  Bepublic  an,  is  eztinguished  by  transfer  of  bill  to  acceptor, 

G41. 
by  waiver,  639,  640. 

diBtinction  between  wairera  before  and  after  breach,  040. 
conelderalion  neceesary,  640. 
may  be  by  parol,  640. 

even  after  breach,  640. 
should  be  in  express  wordt,  640. 

or  actions  equivalent  lo  such  words,  640. 
Lord  Ellenborongh'a  rule,  640. 

an  agreement  to  consider  an,  at  an  end  is  a  eufflcient  muver,  640. 
for  other  illusiralions  of  waiver,  see,  640. 
what  is  not  a  siiflScient  waiver,  640. 

receiving  partial  payment  with  promise  to  pay  balance,  640. 
receiving  interest  from  drawer  and  delaying  to  apply  for  payment  to  the 

acceptor,  640, 
mere  indulgence  on  holder's  part  not,  640. 
pleading  a  waiver,  640. 
waiver  is  a  question  of  fact  for  the  jury,  640. 
if  in  writing  its  interpretation  and  effect  are  for  the  court,  640. 
Certified  eieth  : 

certification  of  checks  ia  equivalent  to  an,  642. 

barred  by  the  statute  of  limitations,  646, 

payment  by  bank  to  one  holding  check  under  a  foq^ed  indoraetMOt  will 

agreement  to  pa;  a  check  is  not  equivalent  to  an,  648. 
to  one  to  whom  it  has  not  been  com mun listed,  648. 
"accepted"  sufficient  for  certification  of  checks,  648. 
See  Chbckb. 
€>f  ffnaranty  : 

shoald  be  accepted  within  a  reasonable  time,  853. 

is  a  question  of  fact,  853. 

notice  of,  853,  864. 

what  sufficient  notice,  854. 

uot  necessary  that  it  be  direct,  864. 

any  knowledge  of  the  &ct  is  sufficient,  864. 

such  knowledge  may  be  shown  by  parol,  854. 

should  be  within  a  reasonable  lime,  854. 

reasonable  time  in  such  case,  question  for  the  jury,  854. 

notice  when  unnecessary,  855. 

any,  of  bill  by  one  uot  the  drawer  is  a  guaranty,  863. 
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ACCOMMODATION  PAPER— Omtinaed. 
by  partaera,  472. 

prima  faae  an  acoommod&tion  indorsamrait,  472. 
when  may  b«  shown  to  be,  472. 
aa  regards  third  parties,  473. 
belweeo  the  immediaU  partita,  473. 
acceptor,  473. 
action  of  trover.  473. 
bill  in  equitT,  473. 
no  effect  until  dbconnted,  474. 
or  comes  into  tha  haods  of  a  holder  for  value,  474L 
when  revocnble,  474. 

in  the  nature  ot  a  power  of  attorney,  474. 
if  not  used,  revoked  bj  death,  474. 
acceptance  not  revoked  by  death  of  acceptor,  474. 

death  of  ■ccommodation  maker  no  defense  at  suit  of  a  bvna  fide  bolder,  174. 
liable  on,  as  principal  and  surely,  474. 

in  Indiana,  relation  of  parties  may  be  shown  by  parol  evidence  474. 
may  i>e  transferred  as  collateral,  475. 
amount  recoverable  when  so  transferred,  17S. 
defenses,  when  admissible,  476. 
with  payee's  name  blank,  476. 
United  States  statutes  limiting  rates  of  discoaot  of  national  banki  appltei  to^ 

S26. 
not  a  defense  against  a  holder  for  value,  661.  ' 

though  such  holder  knew  its  character,  G61. 
and  taken  after  maturity,  561. 
but  in  such  case  the  defendant  may  show  that  be  was  an  aocominodation  maker 

and  that  the  payee  has  paid  the  note,  661. 
onus  of  proving  holder  to  be  for  value,  567. 

acceptance,  the  law  implies  a  contract  of  indenmity  on  the  dimwer'a  put,  S28L 
may  be  transferred  adar  maturity,  670. 
as  a  defense  to  paper  transferred  after  malunty,  677. 
accommodation  indorsements,  692, 835. 
liability  to  surety,  626. 
entitled  to  contribution,  971. 
stranger  indotting  note  or  hill  is  an  accommodation  drawer,  SS4. 
accommodation  maker,  liability  of,  907. 

liability  to  surety,  926. 
accommoda^on  acceptor  liable  as  sarety  caunot  set  up  usury  aa  a  defense,  921. 
taking,  is  in  the  osnal  course  of  businesB  to  constitute  a  bona  fide  holdsr,  996. 
notice  that  it  is,  as  affecting  a  bona  fidt  holder,  1020. 
the  (mtu  of  proof  as  to  holder's  good  fiutb  is  not  shifted  by  mere  evidence  that  It 

was,  1028. 
may  be  pledged  as  oollaleral  security,  797,  800. 

ACTION, 


lo  right  of,  upon  it  agunst  the  bank,  643. 
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ADMINISTRATOB, 

added  to  acceptor's  signature,  623. 

ADVANCEMENT, 

taking  a  note  hy  way  of,  is  not  a  bona  fide  holder,  991. 

AGENTS, 

authority  to  hind  principal  by  a  presentment,  ends  at  death  of  principal,  572. 

acceptance  hy,  592. 

authority  of,  admitted  hy  acceptance,  631. 

as  indorser,  not  admitted  hy  an  acceptance,  632. 
indorsement  hy  agent  to  principal,  746. 
sale  of  forged  note  hy,  principal  liahle,  753. 
hy  indorsing  guarantees  his  principal's  title,  755. 
indorsement  hy,  signature  and  authority  must  he  proved,  774. 
authority  of,  to  indorse  may  he  shown  hy  circumstances,  774. 

receive  payment  of  notes  and  hills,  787. 
declaration  of  one  signing  as  agent,  908. 

notice  hy  surety  to  prosecute  principal  may  he  given  hy  or  to  an,  933. 
principal  may  act  as  the,  of  another  in  taking  up  a  note,  941. 
agreement  hy,  for  extension  without  authority,  956. 

afterwards  ratified  by  principal,  surety  is  discharged,  956. 
notice  to  agent  is  notice  to  principal,  1003. 
applied  to  corporation  officers,  1003. 
knowledge  of  agent,  1004. 

should  be  acquired  in  the  transaction  itself,  1004. 
indorsement  by,  as  notice,  1012. 
pledge  hy,  794. 
authority  to  sell  bill  or  note  is  not  an  authority  to  pledge  it,  794. 

ALIENS  AND  ALIEN  ENEMIES, 
contracts  with,  495. 

hill  drawn  by  citizen  upon  an  alien  enemy  valid,  495. 
especially  if  drawn  for  supplies  furnished  to  the  enemy's  vessel,  495. 
delay  for  presentment  affected  hy  war,  578. 

ALLONGE, 

indorsement  may  he  on  an,  701. 
foreign  statutes,  713. 

ALTERATION, 

second  acceptance  added  by  a  stranger  without  the  consent  of  the  first,  is  an,  594. 

though  not  a  material,  594. 
filling  blank  acceptance  payable  at  a  particular  place  not,  626. 
inserting  "  order  "  or  "  bearer  "  in  bill  is  not  a  material,  655. 
striking  out  an  indorsement  "  for  collection  for  my  account,"  is  an,  715. 
of  indorsement,  718,  772. 
erasing  "  without  recourse,''  is  a  material,  722. 

addition  of  the  word  '^security"  to  indorser's  signature  is  a  material,  896. 
of  the  original  contract  by  principal  will  discharge  surety,  947. 
of  note  after  being  delivered  and  paid  by  one  joint  maker  the  other  not  liahle  for 
contribution  without  a  ratification,  976. 
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AMEBICAN  STATUTES-OtUmiied. 

pajable  at  a  particular  place,  626. 

aoceptanoe  admits  signature  of  the  drawer,  629. 

revocation  of  acceptance,  637. 

^'ASSIGNED," 

in  pleading,  773. 

ASSIGNED  IN  WRITING, 

not  equivalent  to  "  assigned  by  indorsement  in  writing,"  778. 

ASSIGNMENT, 
what,  786. 

distinguished  from  indorsement,  786. 
check  is  not  an,  of  the  fund  drawn  on,  589,  644. 
bill  of  exchange  is  not  an,  of  the  fund  drawn  against^  589. 

when  drawn  against  a  bill  of  lading,  589. 
bill  drawn  against  funds  in  hands  of  agent  and  accepted  bjr  Mm  is  an,  of  the 

fund,  628. 
payable  out  of  drawer's  salary,  628. 
of  choees  in  action,  650. 
equitable,  when,  655. 
delivery  essential  to  an,  689. 
indorsed  on  a  negotiable  instrument,  704. 
of  written  instruments  must  be  dated  in  Arkansas,  704. 
of  note,  effect  on  attaching  creditor,  729. 
of  municipal  bonds  which  are  unconstitutional,  730. 
not  governed  by  the  law  merchant  in  Indiana,  745. 
transfer  by,  warrants  validity  of  the  instrument,  757,  758. 
though  limited  to  the  legal  existence  of  the  debt^  757. 

capacity  of  prior  parties,  757. 

properly  stamped,  758. 

sufficiency  of  the  consideration,  758. 
transfer  by,  785  et  seq. 
without  indorsement,  687. 
of  due  bill,  787. 

a  guaranty  by  letter  of  ''A.'s  accounts"  in  your  &vor,  is  assignable,  861. 
payee's  indorsement  in  blank  on  a  sealed  note  is  an,  and  not  a  guaranty,  866. 
holder's  assent  to  an,  made  by  a  co-surety,  950. 

surety  paying  debt  is  entitled  to  an,  of  all  securities  which  creditor  holds,  984, 985. 
not  equivalent  to  an  indorsement,  989. 
without  indorsement,  is  subject  to  defenses,  788. 

not  subject  to  fresh  equities  arising  after  notice  k)  the  drawer  of  anch,  788. 
an  oral,  insufficient  to  constitute  a  bona  fide  holder,  789. 
flo  an,  of  a  note  reciting  a  valuable  consideration  executed  on  a  separate  paper 

without  indorsement  on  delivery,  789. 
parties  to  action,  791. 

an  imperfect,  is  not  a  good  donatio  causa  mortis,  806. 

bond  held  by  donor  passes  by  delivery  as  a  causa  mortis  without  writing,  810. 
the  law  of  the  place  of,  and  not  ef  the  place  of  making,  governs  a  transfer,  820. 
See  Transfer. 
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ASSIGNOR, 

one  who  indorees  a  note  not  a  party  to  it  is  prima  faeie  an,  in  Kentucky,  836. 

^'ASSIGNS/' 

effect  of,  on  bill  or  note,  652. 

one,  who,  paper  without  indorsement  Ib  not  entitled  to  notice  of  dishonor,  760. 

''AT  NINETY  DAYS," 

equivalent  to  ninety  days  after  sight,  852. 

ATTACHMENT, 

transfer  by,  811  ei  aeq. 

negotiable  paper  is  subject  to,  729,  811,  813. 

when  not  subject  to,  814. 

and  gives  rise  to  questions  of  conflict  of  local  laws,  811. 

place  of  delivery  and  not  of  signing  the  note,  is  the  place  of  contract,  811. 

lies  against  maker's  or  indoraer's  liability,  743,  816. 

in  California,  taking  collateral  for  debt  loses  right  to  proceed  by,  799 

collateral  note  subject  to,  802. 

American  statutes,  812. 

bank  notes,  bills,  checks,  815. 

garnishment  of  maker,  816. 

answer  of  garnishee,  818. 

as  a  defense,  820. 

law  of  Vermont,  821. 

b<ma  fide  holder,  822. 

non-negotiable  paper  is  subject  to,  824. 

in  Virginia  a  guarantor  may  have  an,  against  his  principal,  before  actual  payment 

of  the  debt,  862. 
not  necessary  to  proceed  by,  against  maker  of  note  to  hold  a  guarantor,  891. 
discontinuance  of  an,  against  principal,  does  not  discharge  surety,  928,  945. 
surety  not  discharged  by,  against  principal's  property,  945. 
See  Tbansfeb. 

ATTESTATION  BY  WITNESSES, 
not  necessary  to  an  indorsement,  703. 

''AVAL," 

what,  869. 

may  be  made  by  signature,  869. 

foreign  statutes,  869. 

B. 

BAD  FAITH, 

implied  from  negligence,  999. 

gross  negligence,  1001. 
presumptions  of,  rebutted,  1000. 
See  Bona  Fids  Holdbr. 

BANE, 

guaranteeing  a  note  to  be  made  payable  at,  852. 
taking  note  as  a  collecting  agent  is  not  a  bona  fide  holder,  986. 
indorsement  by,  should  be  made  by  duly  authorized  oflicer,  988. 
discounting  drafts  with  forged  bills  of  lading  attached,  1000. 
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BANK— Cbn^inued. 

not  bound  to  exercise  greater  care  in  purchasing  negotiable  paper  than  individu- 
als, 1000. 
bound  by  knowledge  of  its  cashier,  1004. 

a  director,  1004. 
monej  in  bank  as  a  gift  eaxjoa  mortis^  809. 

BANK  N0TE3, 

delivery  of,  warrants  the  solvency  of  bank  at  that  time,  749. 
payment  by,  of  bank  which  has  failed,  749,  750. 
implies  that  they  are  genuine,  754. 
may  be  the  subject  of  a  gift  eaiua  moriiSy  809. 
subject  to  attachment,  815. 
when  not  subject  to  attachment,  815. 
not  subject  to  execution  at  common  law,  825. 
other\rise  now  by  statutes  of  1  and  2  Victoria,  825. 
subject  to  execution,  827,  828. 

BANKRUPTCY, 

of  principal,  does  not  discharge  surety,  950. 

BILLS  OF  EXCHANGE, 

not  subject  to  attachment,  815. 

not  subject  to  execution  at  common  law,  825. 

otherwise  now  by  statutes  of  1  and  2  Victoria,  825. 

BLANKS, 

surety  signing  paper  with,  912. 

filled  by  maker  without  fraud,  the  maker  is  surety's  agent,  916 
time  of  payment  left,  by  surety  and  wrongfully  filled,  916. 
accommodation  bill  with  payee's  name,  995. 
as  notice  of  defects.  1013,  1022. 
^ee  Indorsebcent  in  Blank. 

BONA  FIDE  HOLDER, 

Who  is  a,  986,  987. 

one  purchasing  paper  at  a  discount  is  a,  452,  991. 

surrender  of  the  debtor's  own  note  by  creditor,  the  latter  is  a,  461  n. 

precedent  debt  constitutes  the  holder  a,  463. 

giving  of  a  note  by  purchaser  is  a  sufficient  consideration  to  make  a,  479. 

purchaser  of  stolen  railroad  bonds  without  knowledge  of  the  theft  is  a, 

999. 
may  be,  though  he  knew  that  the  paper  was  given  for  the  purchase  of  a 

patent,  999. 
a  pledgee  is,  799,  993. 

to  the  esi^ent  of  the  debt  due  him,  797. 
in  Geoiigia  by  statute,  799. 

Who  18  not  a,  789,  986,  987. 

as  against  an  irregular  indorser,  845. 
principal  taking  note  from  his  agent  is  not  a,  447. 
one  of  two  joint  vendors  of  land,  acting  for  himself  and  agent  for  th« 
other,  takes  a  note  in  payment  and  transfers  it  by  indorsement  to  the 
other,  is  not,  447. 
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BONA  FIDE  HOLDER— animiKrf. 

accommodation  bill  wiib  pajee'e  D>me  blank,  TrauduleDtlf  direrted  and 
delivered,  aflcr  failure  of  the  drawer,  to  bia  wt«r,  h  not  in  Che,  995. 
postdated  check  cannot  be  transferred  in  the,  1007. 
presumption  that  note  vraa  taken  in  the,  1026. 

OaTuideratioK ; 

conBidemtioQ,  its  relation  to  bonaJtUt,  44S,  960,  991. 
inadequate  conBideration,  992. 

immateriaJ,  except  aa  evidence  of  bad  faith,  992. 
gross  inadequacy  of,  ia  implied  notice  of  eiiating  defenaea,  992. 

for  illustntions  see.  S)92. 
taking  note  aa  collateral  ia  auflicient,  to  constitute  purchaaer  a,  993. 
although  the  original  note  secured  is  afterwards  renewod  for  a  larger 

amount,  with  additional  securit;r,  993. 
proof  of  want  of  consideration,  1028. 
IB  not  affected  bj  fact  that  he  bos  other  collateral  more  thao  Huffid«nt 

for  his  security,  993. 
taking  by  way  of  pledge,  not  from  payee  but  from  a  later,  beoomea  him* 

self  a,  993. 
giving  credit  on  an  overdrawn  bank  account  is  suSicient,  for  auch  holder, 

994. 
taking  draft  by  bank  on  deposit  to  the  general  credit  of  drawer,  994. 
merely  discounting  a  note  and  crediting  it  on  the  indoraer's  account,  ia 

not,  994. 
amount  recoverable  by  a,  994. 
payment  of  existing  debt  sufficient  to  constitute  a,  995. 

eantra,  in  New  York,  995. 
part  payment  of  existing  debt,  with  fresh,  for  balance,  995. 
existing  dtihl  coupled  with  an  extension  given  on  account  of  the  new 

secnrity,  995. 
is  to  the  extent  of  the  debt  and  not  the  face  of  the  oola,  995. 
taking  note  Ironi  a  preferred  creditor  front  ui  embamased  debtor,  996. 

original  rule  did  not  require  diligence  or  inquiry,  996. 
changed  by  Lord  Chief  Justice  Abbott,  in  Gill  v.  Cubltt,  996. 
I  requiring  aiiapicioua  circumstances  to  be  inquired  into,  996. 

followed  in  England  and  in  some  of  the  United  Statee,  99S,  997. 
American  statutes,  997. 

vhat  circumstances  are  sufficient  to  excite  suspicion,  996,  997. 
rule  in  Qill  n.  CubiU  abandoned  and  overruled,  99S. 

may  bow  be  a,  unlets  the  circumstances  of  suspicion  are  soch  h  to 
amount  to  bad  faith  on  his  part,  998. 
mere  suspicion  is  not,  of  itself,  bad  failfa,  99S. 
way  suspicion  that  &lla  short  of  bad  faith  is  immaterial,  99S. 
not  bound  by  circumstances  which  would   put  a  prudent  man   upon 

inquiry,  99S. 
•nay  be  though  hj  caution  and  vigilance  be  might  have  known  Ibe 

defects  in  the  instrument,  998. 
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before  pajinent,  1005. 
after  purchase,  1005. 

part  payment,  1005. 

in  cash  and  note  for  rest  is  dae^  1006. 
agreement  to  pay,  1005. 

sale  and  before  delivery  of  personal  property,  1005. 
discounting  note  after,  1005. 
renewing  note  after,  1005. 
extension  of  note  after,  1005. 
on  face  of  paper,  as  overdue,  1006. 
is  a  question  for  the  court,  1006. 
dishonored  by  refusal  to  accept,  1006. 
having  marks  of  bank  on  it,  1006. 
notarial  marks,  1006. 
bond  due,  1006. 

with  overdue  coupon  attached,  1007. 
transferred  by  agent  in  violation  of  trust,  1006. 
check  transferred  six  months  aAer  date,  1006. 
note  payable  one  day  after  date,  1006. 

apparently  overdue  by  reason  of  a  mistake  in  its  date,  1000. 
interest  overdue,  1007. 

payable  semi-annually,  1007. 
poet-dated  note,  transferred  before  its  date,  1007. 
check  transferred  one  day  before  its  date,  1007. 
special  indorsements,  1008. 
"for  my  use,"  1008. 

"  this  note  is  held  by  me  for  the  note  of  A.  B.,  1008. 
"for  the  benefit  of  A.  B.,"  1008. 
in  trust  for  another,  1008. 
"without  recourse,"  1008. 
memorandum  as  to  security,  1009. 

protest,  1009. 
"  for  collecdon,"  1009. 
effect  of  memoranda,  1013. 
indorsement  in  official  capacity,  1010. 

'•A.  B.,  trustee,"  1010. 

"A.  B.,  syndic,"  1010. 

as  guardian,  1010. 

"curator,"  in  Missouri,  1010. 

"A.  B.,  sheriff,"  1010. 

purchasing  paper  from  a  note  broker,  1010. 

bank  taking  county  warrants  from  public  officer,  1010. 
peculiar  marks  or  words,  1011. 

peculiar  scrip  of  a  railway,  1011. 

sealed  note  with  name  of  payee  blank,  1011. 

"  to  be  held  as  collateral,"  1011. 

"consolidated,"  1011. 

check  marked  "mem.,"  1011. 

one  surety  erased,  1011. 
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proof  of  want  of  consideration  as  affecting  a,  1028. 
notice  that  paper  was  accommodation,  1020. 

for  special  purpose,  1020. 
knowledge  of  the  condition  and  its  breach,  1020. 
condition  may  be  contained  in  a  separate  paper,  1020. 
what  notice  material,  1021. 
of  the  particular  defect  not  necessary,  1021. 
must  be  sufficient  to  put  purchaser  on  inquiry,  1021. 
partnership  note  for  individual  debt,  1021. 
that  mortgage  was  given  as  collateral,  and  not  transferred  with  i^ 

1021. 
from  broker,  wanting  to  change  security  at  maturity,  1021. 
note  "  to  the  ship  Fortune  or  bearer,"  1021. 
notice  that  payee's  wife  had  refused  to  sign  deed  for  which  note  was 

given,  1022. 
or  discount  had  been  refused  at  bank,  1022. 
or  note  had  been  paid  before  maturity,  1022. 
that  note  was  obtained  by  fraud,  1022. 
knowledge  that  blanks  were  left  is  not  notice  that  they  were  fraodalentlj 

filled  up,  1022. 
that  payee  is  a  liquor  dealer,  1022. 
notice  of  equities  after  indorsement,  1022. 

in  collateral,  1023. 
lis  pendens  as  notice,  1023. 
public  newspaper  notice  is  not,  1023. 

unless  brought  home  to  purchaser,  1023. 
public  advertisement  of  the  loss  of  government  bonds,  1023. 
having  received  and  forgotten  the  notice,  1023. 
of  dissolution  of  partnership,  1023. 

Presumptions  of  good  faUh,  1024  et  seq. 
See  Presumptions. 
what  may  be  recovered  by  a,  458. 
anus  on  holder  to  show  that  he  is,  476,  532. 
note  or  bill  for  ransom  of  a  ship  is  valid  in  the  hands  of  a,  495  n. 

consideration  to  be  used  in  the  Confederate  service  void  in  the  hands  of  a, 

496,  497. 
given  to  influence  the  location  of  A  county  seat  is  valid  in  the  hands  of  a,  499. 
in  part  for  compounding  a  criminal  prosecution  is  valid  in  the  hands  of  a, 
501. 
if  void  by  statute  void  in  the  hands  of  a,  517,  557. 
Eow  affected  by  usury,  525,  526. 
note  for  liquor  ill^ally  sold  valid  in  the  hands  of  a,  532. 

the  purchase  of  slave  void  in  the  hands  of  a,  in  Louisiana,  534 
renewal  of  illegal  note  or  bill  given  to  a,  536. 
defenses  against,  557. 
fraud  cannot  be  set  up  against  a,  919. 
note  made  by  a  lunatic  without  oonsideration  good  defense  against  a,  557. 


760  INDEX. 

Referenoe  la  to  Sections. 

CHECKS, 

not  subject  to  attachment,  815. 

when  collected  the  proceeds  are,  815. 

death  revokes  authoritj  to  cash,  810. 

subject  to  execution  under  statutes  of  1  and  2  Victoria,  825  n. 

do  not  require  presentment  for  acceptance,  568. 

unless  made  payable  at  a  future  day,  568. 

then  they  are  equivalent  to  bills  of  exchange,  568. 

they  are  often  presented  for  certification,  568. 

which  is  equivalent  to  an  acceptance,  568. 

drawing  of  a,  is  not  an  assignment  of  the  drawer's  fund  in  the  bank,  589. 

checks  as  subjects  of  gift  cauaa  mortiSf  810. 

distinguished  from  a  time  draft,  645. 

payment  of,  payable  to  order  without  indorsement,  787. 

poet-dated,  cannot  be  transferred  in  the  due  course  of  business,  1007. 

Oertificaiion  of: 

is  equivalent  to  an  acceptance,  568,  642. 

in  United  States  it  is  a  misdemeanor  to  certify,  before  amount  has  been 

entered  on  the  books  of  the  bank  to  credit  of  the  drawer,  642. 
liability  of  drawee  or  bank  before  certification,  643. 
implied  assignment  of  fund,  644. 
effect  of,  645. 
liability  of  certifying  bank,  646. 

on  forged  check  to  a  bona  fide  holder,  660b 
barred  by  the  statute  of  limitations,  646. 
bank  estopped  from  denying  that  it  has  funds,  646. 
delivery,  647. 
revocation,  647. 
form,  648. 

verbal  agreement  for,  648. 
statute  of  frauds,  648. 
^  certifying  officers,  649. 

cashier  is  the  proper  officer  to  give,  649. 

COIN, 

note  payable  in,  449. 

subject  to  execution  in  Arkansas,  826. 

COLLATEBAL, 

to  be  held  as,  written  across  face  of  paper  as  notice  of  its  character,  1011. 

COLLATEBAL  SECUBITY, 

Oeneral  principles : 

is  often  transferred  by  way  o^  452,  465,  693,  794. 

civil  law  same  as  common  law,  794. 

in  Louisiana  delivery  to  the  pledgee  is  required  by  statute,  794. 

the  paper  pledged  must  in  all  cases  be  that  of  a  third  person,  794. 

ownership  implies  a  power  to  pledge  as  well  as  transfer,  794. 

corporation  may  transfer  or  pledge  notes  received  for  premiums,  794. 

agent's  authority  to  sell  paper  is  not  an  authority  to  pledge  it,  794. 
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^RiQUTi^  of  reeovery  by  pUdget ; 

full  (UQOiinl  of  the  collateral,  797. 

amount  due  him  in  Illinoia,  Louisiana,  Wiacotuin  and  KaaoB^  7B7. 

though  in  excess  of  the  debt  secured  by  him,  797. 

holding  (he  bnlaoce  ia  trtict  for  the  pledgor,  797. 

to  extent  of  debt  due  bim  ta  a  bona  fide  holder,  797. 

accommodatiOD  paper,  474,  797,  SOO. 

fraudulently  diverted  from  the  special  purpoae  ftir  which  it  itm 
made,  797. 
taking  effect  after  maturity,  79S. 

payment  subject  to  the  broker's  general  lien,  798. 

for  a  general  acconnt,  457,  798. 

though  nothing  due  at  the  maturity  of  the  collateral,  798. 
pledgee  not  subject  lo  equities,  799. 
in  California  cannot  proceed  by  attachment,  799. 
Georgia  statute,  799. 
i»  in  the  usual  course  of  business,  7S9. 
contrary  in  some  states  if  taken  for  an  existing  debt,  799. 
subject  in  New  Hampshire  to  defeoaea  available  against  his  pledgor,  700. 
ao  if  indorsee  is  a  mere  agent  without  an  inlerert,  79Q. 
pledged  in  fraud  of  oimer,  800. 

for  an  eiiating  debt,  800. 
admissible  as  a  defense  after  payment  to  the  pledgee,  800. 

ZVmu/iT  by  pU^ee ; 

may  be  at  common  law,  SOI. 

such  power  extends  to  stocks  and  annuitieb,  801. 

■tock  pludged  to  secure  a  note  payable  without  demand,  801. 

canitot  be  sold  without  a  previous  demand  of  debt,  SOI. 

lailroad  and  coupon  bonds  may  be  sold  by  pledgee  on  notioe,  SOL 

after  demand  of  payment,  SOI. 
applied  to  municipal  bonds  and  coupons,  SOI. 
may,  after  bankruptcy  of  pledgor,  SOI. 
does  not  in  general  carry  the  power  to  sell,  801. 
especially  if  sold  before  maturity  and  without  notioe^  801  n. 
oil  receipt  before  maturity,  SOI. 
even  on  maturity  of  debt  secured  by  pledgee,  80L 
may  after  maturity,  SOI. 
al  public  sale  and  on  public  notice,  801. 
pledgee  selling  unlawfully,  SOI. 

rights  of  purchaser,  SOI. 
ftfter  demand  of  debt  secured,  SOI. 
maturing  lung  while  after  debt  secured  hy  il^  SOL 
may  transfer  the  collateral  with  it,  802. 

and  should  do  so,  S02. 
if  a  payment  of  the  debt,  803. 

irrespective  of  the  value  of  the,  803. 
holder  electing  to  take  thc^  as  an  absolute  payment  80S. 
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holder  taking,  from  principal,  effect  on  surety,  943,  961. 

giving  up,  discharges  surety,  951. 
must  be  a  valid  security  and  have  some  value,  951. 
misuse  of,  discharges  surety,  952. 
surety's  right  of  subrogation  extends  to,  983. 
taking  note  as,  is  sufficient  to  constitute  holder  for  value,  993,  995. 
notice  in,  as  affects  a  bona  fide  holder,  1023. 

COLLECTION, 

indorsement  for,  is  not  a  transfer  of  title,  717,  726,  735. 

is  restrictive,  726. 
indorsee  is  agent  for  the  indorser,  726. 

may  bring  suit  on  the  paper  in  his  own  name,  726. 
•*  for  collection  for  my  account,"  726. 
"for  account  of  A.,"  726. 
does  not  destroy  negotiability,  726. 
foreign  statutes,  728. 
may  recover  paper  in  trover,  735. 
sufficient  to  support  an  action  by  indorsee,  735. 
sent  to  bank  for,  735. 

in  blank  to  an  agent  for,  a  bona  fide  purchaser  takes  a  good  title,  735. 
though  made  without  recourse,  735. 
or  if  made  to  broker  for  the  purpose  of  sale,  735. 
indorser  of  note  or  bill  for,  is  entitled  to  notice  of  dishonor,  758. 
parol  evidence  to  show  an  indorsement  was  made  for,  780. 
guaranty  for,  of  the  note,  865. 

indorsement  '*  to  make  it  good  if  it  is  not,"  is  a  guaranty  for,  866. 
"  if  bearer  fails  to  collect  I  will  be  responsible,"  is  a  guaranty  of,  867. 
to  hold  guarantor  for,  diligence  in  prosecuting  the  maker  and  prior  indoraeES  is 

necessary,  887. 
distinction  between  a  guaranty  of  payment  and  one  of,  887. 
holder  of  bill  or  note  for,  can  agree  to  extend  time  for  payment,  956. 
indorsement  for,  to  bank  does  not  constitute  bank  a  bona  fide  holder,  986. 
note  in  hands  of  agent  for,  is  not  subject  to  altacfiment  against  the  owner,  814. 
especially  if  left  to  be  applied  when,  in  a  particular  manner,  814. 
does  not  l>ecome  attachable  by  surrender  of  it  to  the  attaching  officer,  814 
payable  to  a  married  woman  and  sent  to  an  agent  for,  is  not  subject  to  attachment 

against  her  husband,  814. 
otherwise  with  the  proceeds  when  collected  and  in  the  agent's  hands,  814. 
in  Louisiana  an  attachment  is  valid  against  an  accepted  order  upon  an  attorney 

holding  note  for,  819. 
notice  of  transfer  may  be  given  by  the  collecting  agent  of  the  indorsee^  821. 
but  notice  that  it  has  been  put  into  his  hands  for,  is  not  sufficient,  821. 

CONDITIONAL  ACCEPTANCE, 
See  Acceptance. 

CONDITIONAL  INDORSEMENTS, 
See  Indorsement. 
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except  9S  a  ground  for  extending  the  statute  of  limitations,  445  n. 
draft  indorsed  by  A.  to  C.  in,  of  an  existing  debt  from  A.  to  B.  and  of 

another  debt  from  B.  to  C.  is  given  upon  a  sufficient,  463. 
taking  bill  on  faith  of  a  written  promise  to  accept  the  bill,  is  a  8afB.cient, 

614. 

Subsequent  indorsement : 

if  made  afler  delivery  a  new,  is  necessary,  446,  691,  695. 

foreign  statutes,  714. 

parol  evidence  admissible  to  show  a,  782. 

so  of  a  guaranty,  446  n. 

which  must  express  the,  to  satisfy  the  statute  of  frauds,  446  n. 

iin  indorsement  for  guaranteeing  a  note  is  presumptively,  contemponr 
neons  with  the  making,  446. 

an  indorsement  by  wife  at  husband's  death-bed  of  note  made  eighteen 
months  before  requires  a  fresh,  446. 

nor  will  a  subsequent  admission  by  the  indorser  that  he  has  had  security 
for  80  indorsing  be  sufficient  of  itself  to  render  him  liable,  446. 

it  need  not  move  directly  to  the  indorser  or  surety,  446. 

moving  between  the  principal  debtor  and  holder  is  sufficient,  446. 

but  the  surety  or  indorser  must  be  cognizant  at  least  of  such  considera- 
tion, 446. 

the  signature  of  co-maker  after  delivery  requires  a  fresh,  446. 

which  must  be  proved  by  holder  before  a  recovery,  446. 

«o  suretyship  after  delivery,  446. 

where  the  note  was  about  to  be  rescinded  for  fraud  and  re-affirmed  upon 
the  surety  afterwards  signing  the  note,  446  n. 
•  such  re-affirmance  is  a  sufficient,  to  hold  surety,  446  n. 

a  previous  agreement  to  furnish  such  surety  is  a  sufficient,  446. 
but  it  should  be  known  to  the  one  signing,  446. 

so  an  agreement  that  the  surety  would  afterwards  sign,  446. 

although  the  maker  knew  nothing  of  the  agreement,  446  n. 

so  the  promise  by  maker  that  another  would  sign,  446. 

whether  in  such  case  the  act.  amounted  to  an  authority  for  or  a  ratificaF 

m 

tion  of  maker's  promise  is  a  question  for  the  jury,  446. 

"To  whom  given : 

not  necessary  that  it  should  move  to  the  party  himself,  447. 

to  one  of  two  joint  makers  is  sufficient,  447. 

a  joint  note  implies  a  joint  consideration,  447  n. 

debts  due  the  joint  payees,  jointly  and  severally  is  a  sufficient^  447. 

for  real  estate  purchased  to  seller's  wife,  447. 

but  is  not  a  vendor's  lien,  447. 
to  a  public  officer  for  debt  due  the  public  or  to  the  state,  447. 

district  attorney  for  a  judgment  on  a  forfeited  recognizance^  447. 

county  treasurer  in  payment  of  fine  and  costs,  447. 

magistrate  for  fine  imposed  on  the  maker  is  without,  447. 
to  a  public  officer  for  tolls,  447. 

or  for  fines,  447. 
to  town  treasurer  for  penalties  due  to  the  town  for  violation  of  the 
liquor  law?*,  447  n. 
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a  check  given  in  sport  for  a  watch  worth  but  a  twentieth  part  of  the  fiioe 

of  the  check,  450. 
for  a  policy  of  insurance  in  an  insolvent  company,  450. 
See  Bona  Fide  Holder. 

For  a  void  patent : 

when  given  for  patent-right  which  is  void,  451. 

so  for  a  license  to  sell  a  patented  article  manufactured  under  a  void 

patent,  451. 
in  Vermont  the  fact  that  the  patent  is  both  useless  and  void  is  a  partial 

failure  of,  451. 
money  paid  for  a  void  patent  cannot  be  recovered  by  the  purchaser,  451  n. 
if  given  for  interest  in  a  valid  patent,  though  inadequate  to  the  valae  of 

the  patent,  451. 
even  though  the  patent  have  no  value,  451. 
if  for  the  purchase  of  a  useless  patent,  451. 

though  the  patent  was  thought  to  be  good  at  the  time  of  the  sale,  451. 
and  in  such  case  the  maker  may  avail  himself  of  the  want  of,  without 

offering  to  rescind  the  sale,  451. 
if  renewed  for  a  worthless  patent,  451. 

the  worthlessness  of  the  patent  is  a  question  for  the  jury,  451. 
if  given  for  the  purchase  of  other  notes,  451. 
if  bill  accepted  for  honor  in,  of  an  assignment  to  acceptor  of  bill  of 

lading,  which  proved  fraudulent  and  of  little  value,  451. 

Adequacy  ^Hovo  it  affects  indoraement : 

is  not  ground  for  avoiding  the  transfer  of  a  note,  452. 
a  broker  may  transfer  paper  for  less  than  its  face,  452. 
and  the  indorsee,  without  knowledge,  will  not  be  affected  by  the  statute 

against  usury,  452. 
the  amount  paid  for  transfer  by  indorsement  is  not  the  measure  of  reooY- 

ery  on  a  note,  452. 
although  as  between  the  immediate  parties  it  is,  452. 

Love  and  affection : 

is  not  a  sufficient,  453. 

nor  natural  affection,  453. 

although  intended  to  rectify  an  inequality  in  the  maker's  will,  453  n. 

or  relied  on  as  assets  by  the  donee,  453  n. 

given  to  a  maker's  mother  for  support,  453. 

a  father's  affection  for  son,  453. 

necessaries  furnished  to  an  indigent  father  by  son,  453. 

acts  of  kindness  and  hospitality  rendered  gratuitously,  453. 

a  check  intended  as  a  gift  is  revoked  by  death  of  the  drawer,  453. 

a  note  which  is  itself  a  gill  is  not  a  sufficient,  for  any  part  of  a  larger 

note  substituted  for  it,  453. 
but  in  England  the  surrender  of  a  note  originally  given  to  the  child  of 

a  friend  as  a  gift  is  a  sufficient,  for  a  renewal  of  the  note,  453. 
at  least  so  as  to  be  binding  on  the  maker's  estate,  453. 
if  given  to  child  or  heir  as  mere  evidence  of  advancements  made  to 

him,  is  without,  453. 
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subscription  for  stock  in  an  incorporated  company  is  a,  455. 

and  the  maker  cannot  afterwards  question  the  organization  of  the 
company,  455. 
80  the  renewal  of  note  for  a  stock  subscription  to  a  hanking  corpora- 
tion, 455. 
BO  the  subscription  to  a  partnership  for  maker's  share  of  the  partnership 
capital,  455. . 

Money  considerations: 

money  loaned  is  a  suflScient,  456. 

Bf}  a  debt  already  existing,  456. 

BO  paper  given  as  collateral,  456. 

and  the  delivery  after  the  making  of  the  contract  to  which  it  is  oollateial 
does  not  require  a  fresh,  456. 
if  it  was  previously  stipulated  for  when  the  contract  ¥ras  made,  456. 

if  note  is  given  and  credited  on  an  account  less  in  amount  than  note 
there  is  no,  for  the  excess,  456. 

80  note  given  for  money  paid  to  maker  but  made  too  large  by  false  rep- 
resentations is  good  as  to  the  amount  actually  paid,  456. 

80  when  given  for  goods  fraudulently  overchai'ged,  456  n. 

the  excess  may  be  set  up  as  a  partial  failure  of,  456  n. 

but  it  has  been  held  the  entire  note  was  void  by  fraud,  456  n. 

but  if  given  by  maker  to  creditor  to  be.  discounted  it  cannot  be  deliTeied 
by  creditor  to  payee  and  if  so  delivered  is  without,  456. 

Credit  on  amount : 
is  a  sufficient,  457. 
if  so  credited  with  agreement  that  it  is  to  be  afterwanb  disooanted  is  a 

pledge,  457. 
money  deposited  for  the  use  of  A.  to  be  paid  him  in  installments  for  work 

to  be  done  is  a  sufficient,  for  note  by  him,  457. 
if  given  as  collateral  for  a  fluctuating  balance  of  account,  457. 
is  prima  facie  only  collateral  for  the  balance,  457. 
the  onus  is  on  the  payee  to  show  an  agreement  covering  the  balance,  457. 
an  accommodation  acceptor  is  liable  to  holder  of  bill  on  an  acceptance 

taken  for  a  balance  of  account,  457. 

jAobility  to  pay  by  agreement: 

a  surety's  promise  to  pay  the  debt  is  a  sufficient,  for  a  note  by  principal 

to  surety,  458. 
but  payee  can  recover  only  the  amount  actually  paid  by  him,  458  n. 
80  if  given  by  a  surety  of  a  deceased  guardian  to  a  guardian  newly 

appointed,  458. 
an  arbitrator's  award  to  arbitrator  contingent  on  the  award,  458. 
note  by  married  woman  while  under  statutory  disability  is  a  sofficienli 

for  a  renewal  after  removal  of  disability,  458. 
for  purchase-money  upon  a  contract  and  interest  and  the  oontraot  pn^ 

vides  for  no  interest,  458. 
where  execution  has  been  settled  by  a  third  person's  note  and  satiafittl 

of  record,  a  new  note  given  by  the  defendant's  executor  to  sheii^*  ia 

without)  458. 
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though  if  given  for  debt  of  another  simply  and  without  indalgenoe,  is 

without,  466. 
though  credited  on  debtor's  account,  466. 

two  persons  giving  a  draft  for  debt  of  one  of  them  to  a  third  person,  466. 
not  necessary  that  the,  should  move  directly  from  the  payee  to  the 

maker,  466. 
a  note  to  payee  in,  of  the  debt  of  another  person  to  him  and  note  of 

such  other  person  given  to  the  maker,  is  binding  on  the  maker,  466. 
where  A.  is  indebted  to  B.  and  B.  to  C,  and  A.  gives  his  note  in  eztin« 

guishment  of  both  debts  to  C,  this  is  a  sufficient,  466. 
though  note  given  may  be  greater  than  maker's  own  debt  and  leas  than 

debt  due  to  payee,  466. 
so  it  is  a  sufficient,  for  such  a  note  that  B.  was  indebted  to  the  payee  C, 

and  had  agreed  with  the  maker  A.  to  do  certain  work  for  him,  466. 
note  ,by  guardian  of  a  lunatic  for  debt  of  his  estate,  discharge  of  the 

lunatic  is  a  sufficient,  469. 
a  note  by  guardian  without  assets  in  extinguishment  of  his  ward's  debt| 

469. 
or  in  settlement  of  his  account  as  guardian,  469. 
near  relation  of  parties  to  one  another  is,  469. 
a  note  by  father  for  debt  of  son,  469. 
a  note  for  claim  against  maker's  son,  469. 
note  in  payment  of  defalcation  of  maker's  son,  469. 
note  by  mother  to  take  up  note  of  her  insolvent  son,  469. 
a  note  to  mother  of  a  son's  bastard  child,  469. 
for  necessaries  already  furnished  to  a  father,  469. 
so  the  surrender  of  note  made  by  the  maker's  father  is  not  a  wifBcienl^ 

for  a  new  note,  469. 
so  note  by  a  son  for  debt  of  father  who  died  bankrupt,  469. 
80  a  like  note  for  father's  debt  given  by  him  for  the  payee's  aooommodfr- 

tion  only,  469. 

J>e6<  of  estate  : 

note  by  executor  for  debt  of  the  deceased  testator,  467. 

b  in  general  without,  467. 

if  there  are  assets  in  his  hands,  it  is  sufficient,  467. 

sufficient,  if  the  estate  of  the  deceased  be  charged  with  the  amount  and 

forbearance  extended  by  creditor,  467. 
BO  an  agreement  for  forbearance  may  be  implied  from  a  mere  promise 

to  pay  interest  on  debt,  467. 
the  fact  that  debt  of  ancestor  is  barred  by  the  statute  of  limitatiooB,  itill 

leaving  the   moral  obligation,  does  not  affect  the  validity  of  the 

administrator's  note  for  the  debt,  467. 
note  by  the  widow  of  one  partner,  who  is  administratrix  for  partnenhip 

debt,  is  without,  467. 
80  note  given  by  an  administrator  in  renewal  of  note  given  his  intestate 

to  equalize  one  brother's  share  in  his  estate,  is  without,  467. 
debt  of  a  third  person,  deceased,  leaving  no  representative,  467. 
80  debt  of  an  ancestor  which  is  barred  by  the  statute  of  limitations  for 

note  by  heir,  467. 
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a  note  payable  in  future  for  an  existing  debt  implies  forbearance,  471. 
acceptance  of  note  with  a  guaranty,  471. 
a  note  for  debt  of  third  person,  471. 

upon  bis  agreement  to  transfer  certain  stock  to  maker,  471. 
even  though  the  maker  be  induced  to  give  the  note  through  a  mistake 
as  to  securities  held  by  him,  the  payee  having  credited  the  amount  of 
note  to  such  third  person,  471. 

AceommodcUion  paper: 

is  a  sufficient  consideration,  472. 

when  liable  to  party  accommodated  as  an  acceptor  for  yaluable,  473. 

when  the  acceptance  is  partially  for  a  valuable,  and  paitiallj  for  the 

payee's  accommodation,  473. 
liability  of  accommodation  acceptor  and  indorser,  473. 
See  Accommodation  Paper. 

Other  than  money — Property  purehoMed: 

often  consists  of  property  purchased,  477. 

or  rights  in  property  acquired,  477. 

note  for  real  estate  purchased  subject  to  a  mortgage,  477. 

transfer  coupled  with  the  assumption  of  a  mortgage  not  yet  delivered^ 
477  n. 

title,  part  legal  and  part  equitable,  477  n. 

a  mortgagee's  right  to  redeem  from  a  sheriff's  sale,  477  n. 
a  quitclaim  deed,  477. 

an  improvement  on  property  of  a  third  person,  477,  478. 

land  transferred  as  security  to  one  who  gave  his  note  for  debt  of  person 
transferring  the  land,  477  n. 

for  land,  the  title  of  which  was  to  pass  under  the  contract  on  the  pay- 
ment of  the  last  installment  of  purchase-money,  477. 

for  the  difference  of  exchanged  lands,  477. 

sale  of  spirituous  liquors,  477. 

by  a  distiller  under  a  broker's  license  and  sub- 
ject to  a  statutory  penalty,  477. 

policy  of  life  insurance,  477. 

patented  articles,  477. 

as  collateral  for  goods  purchased  and  delivered,  477. 

good  will  in  a  carting  business,  477. 

membership  fees  in  a  society,  477. 

initiation  fee  in  a  medical  society,  477. 

for  member's  initiation  fee  in  a  benevolent  society,  477. 

Void  transfer  of  properly : 

purchase  of  a  grant  of  a  ferry  franchise  granted  vUra  vires  by  a  munici- 
pal corporation,  478. 
conveyance  by  a  married  woman  which  is  void  at  law,  478. 
assignment  of  a  lease  with  covenants  against  assignment,  478. 
transfer  of  an  untransferable  liquor  license,  478. 
payee's  "  legal  right  to  cut  timber,"  478. 
assignment  of  a  mortgage,  478. 
for  deed  of  land  with  condition  avoiding  the  deed,  478. 
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Services: 

IB  a  sufficient,  482. 

note  to  a  trustee  for  support  of  maker's  wife  to  enable  maker  to  obtain  a 

divorce  from  the  legislature,  482. 
in  settlement  of  a  divorce  suit  and  wife's  return  to  husband,  482  n. 
a  promise  to  emancipate  a  slave,  482. 
an  agreement  as  to  the  location  of  a  state  reform  school,  482. 

bj  a  railroad  company  for  a  change  of  location,  482. 
hy  a  municipal  corporation  to  aid  in  the  construction  of  a  railroad,  482. 
note  given  to  a  corporation  bv  a  stockholder  to  enable  the  corporatioa 

to  certify  that  its  stock  is  paid  up,  482. 
past  services  rendered  gratuitously,  482. 
future  services  not  stipulated  for  as  to  become  obligatory,  482. 
an  executory  contract  to  be  performed  in  future,  482. 
note  to  an  attorney  for  legal  instruction,  482. 
agreement  to  cure  a  sick  man  by  "conjuring,"  482  n. 
information  as  to  witnesses  in  a  suit,  482. 

outstanding  title  to  real  estate^  482. 
note  to  agent  for  commission  under  a  del  credere  commission  hj  the 

buyer,  482. 
note  to  a  widow  for  services  rendered  by  her  before  husband's  death  in 

expectation  of  payment,  482. 
note  by  an  employer  to  employe,  payable  at  his  death,  482. 
note  to  bank  president  in,  of  his  resigning  his  office,  482. 
when  service  has  been  already  paid  for,  482. 
service  in  obtaining  land  warrants  already  paid  for,  482. 

a  pardon,  482. 
when  rendered  with  the  object  of  preventing  the  execution  of  a  priaoner 

by  an  unlawful  military  court,  482. 
services  as  a  lobbyist,  482. 

Bdeaee  of  liability : 
is  a  sufficient,  483. 

from  damages  claimed  against  maker  for  an  assault,  483 
instigated  by  him,  483. 
or  made  by  him,  483. 
though  the  tort  of  a  third  person  is  not  sufficient  by  itself,  483  n. 
note  not  void  because  the  amount  of  such  damage  is  excessive,  488. 
or  that  the  payee's  right  to  recover  interest  be  questioned,  483  n. 

for  an  unreasonable  delay  by  maker  in  performing  a  promise  of 

marriage,  483. 
for  an  unreasonable  delay  in  settlement  of  an  action  for  breach  of 
warranty,  483. 
satisfaction  for  the  breach  of  agreement,  483. 
defect  in  deed,  483. 

release  of  a  right  to  avoid  the  compromise  of  a  debt^  483. 
a  mortgagee's  forbearing  to  contest  an  administrator's  sale  of  the  moKi* 
gaged  premises,  483  n. 
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monej  paid  on  an  illegal  oontracty  note  for  its  resciaBion  and  retun 

money,  483. 
note  compromised  for  a  less  sum,  smaller  sum  paid  and  accepted,  48J 
when  the  compromise  is  not  carried  out,  483. 
withdrawal  of  a  caveat  to  a  will,  484. 

an  application  for  a  public  road,  484  n. 
release  of  an  attachment,  484. 

a  possible  defense  to  an  attachment,  484  n. 
judgment,  484. 
though  sheriff  had  paid  it,  484. 
note  for  half  the  amount  of  a  judgment  recovered  against  maker  i 

others  on  receipt  for  half  of  the  judgment^  484. 
discontinuance  of  sapplementarj  proceedings,  484. 
release  from  arrest,  484. 

note  hy  prisoner  to  the  countj  in  settlement  of  a  fine  and  costs,  484. 
so  provided  for  by  statute  in  Maine,  484. 

though  the  transfer  of  such  note  by  coUnty  treasurer  to  a  private  c 
lector  is  not  within  the  statute,  484  n. 

DiuorUinuanee  of  bcutardy  proetedings : 
support  of  a  bastard  child,  485. 
compromise  of  proceedings  against  father,  485. 
damages  in  such  proceedings  and  indemnity  against  further  trouble^  4 
given  to  mother  in  settlement  of  seduction,  485. 
such  note  not  affected  by  the  fact  that  the  town  afterward  required  boi 

of  father  for  the  support  of  the  child,  485. 
nor  b  such  note  affected  by  the  subsequent  death  of  the  child,  485. 
discontinuance  of  bastardy  proceedings,  485. 

Compromise  of  dovhtftd  daim : 
is  a  sufficient,  486. 

whether  the  claim  is  good  or  not,  486. 
the  sufficiency  of  such,  is  irrespective  of  the  result  to  which  the  claL  i 

if  not  compromised,  would  have  led,  486. 
in  England  moral  or  honorable  obligations  are  sufficient,  486. 
an  equitable  obligation  to  pay  capitalized  interest^  486  n. 
not  necessary  that  claim  should  be  in  suit,  486. 

or  that  a  suit  should  be  threatened,  486. 
but  if  the  claim  is  illegal  it  cannot  be  a,  for  a  note,  486. 
if  partially  invalid,  note  void  pro  tanto^  486  n. 
an  account  stated  including  a  fraudulent  overcharge,  486  n. 
where  maker's  name  has  been  signed  to  a  note  without  his  authority  i 

no,  for  his  subsequent  promise  to  pay  it,  486  n. 
when  debt  has  been  satisfied,  the  surrender  of  note  and  cancellation  of 
mortgage  given  for  it  are  no,  for  a  new  note,  486  n. 
although  the  payee  claimed  that  the  former  one  had  not  been  pai< 
486  n. 

Bdeau  of  claima  barred  by  etatute : 

debt  barred  by  the  statute  of  limitations  is  a  sufficient,  487. 
eonlra  in  Louisiana,  487. 
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though  maker  did  not  know  that  debt  was  barred,  487. 

in  Louisiana  such  a  debt  is  a  sufficient,  for  note  of  debtor's  son,  487. 

liability  of  surety  barred  by  statute  is  a  sufficient,  for  a  fresh  goaran^^ 

487. 
guaranty  of  another's  note,  barred  by  the  statute,  insufficient,  487. 
a  verbal  promise  inefiectual  by  statute  of  frauds  is  sufficient,  487. 
debt  discharged  by  debtor's  insolvency,  487. 

or  bankruptcy,  487. 
but  a  new  promise  to  pay  such  debt  must  be  unequivocal,  487. 
debt  discharged  by  a  capias  ad  sali^aeiendum,  a  subsequent  promise  to 

pay  is  without,  487. 

Claims  discharged  voluntarily  or  by  law : 

a  distinction  as  to  the,  488. 

after  voluntary  compromise,  a  note  given  for  the  part  released  is  with- 
out, 488. 

even  though  the  release  was  given  merely  to  render  creditor  competent 
as  a  witness,  488. 

if  release  obtain  through  false  pretenses,  such  a  claim  is  a  sufficient,  for 
a  note,  488. 

loss  incurred  by  the  payment  of  a  note  in  Confederate  currency,  488. 

note  given  in  settlement  of  a  suit  against  the  maker  on  a  previous 
indorsement,  is  without,  488. 

settlement  of  a  suit  on  a  note  which  has  been  already  settled  and  released, 
but  was  fraudulently  represented  to  be  still  due,  488. 

note  g^ven  under  false  representations  to  take  up  a  former  note,  on  which 
maker  had  been  discharged  by  reason  of  an  alteration,  488. 

a  new  promise  by  a  guarantor  who  has  been  discharged  by  laches,  488. 

indorser  discharged  by  failure  to  give  notice,  488. 

maker  of  new  note  not  knowing  of  his  discharge,  488. 

note  for  rent  of  part  of  the  premises  originally  demised,  b  sufficient,  488. 

tliough  the  legal  liability  for  rent  had  been  discharged  by  tenant's  evic- 
tion from  another  part  of  the  premises,  488. 

IfWcdid  claims — Coverture — Fraud  and  mistake : 

purchase  of  goods  by  married  woman  immaterial  that  she  has  been 
deserted  by  husband,  489. ' 

a  subsequent  promise  after  divorce,  489  n. 

but  in  New  York  a  promise  of  payment  after  husband's  death  is  founded 
upon  a  sufficient,  489. 

in  England  a  note  for  debt  void  for  usury,  489. 

maker  of  a  usurious  note  had  been  arrested  upon  it,  his  release  is  a  good, 
for  a  note  given  for  the  amount  by  a  third  person,  489. 

in  United  States  a  note  given  for  a  balance  on  a  usurious  note  after  pay- 
ment of  part,  489. 

given  in  settlement  of  accounts  including  other  usurious  notes,  489. 

a  promise  to  pay  a  forged  note  is  without,  489. 

but  the  compromise  of  such  a  suit  is  a  sufficient,  489. 

surrender  of  a  contract  obtained  by  fraud,  489. 

a  note  given  in  settlement  of  a  compromise  which  had  been  induced  by 
fraud  but  already  executed  in  part,  489. 
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but  compound  interest  already  accrued  and  forbearance  on  an  ezecution 
already  issued  for  principal  and  simple  interest  are  sufficient  to  sop- 
port  a  note  for  such  interest,  491. 

extension  and  renewal  of  note  after  war,  491. 

an  extension  to  maker  of  note  is  sufficient  to  support  a  promise  bj  ao 
additional  note  to  pay  collection  fees,  491. 

QmsidercUionfor  eTUension: 

•an  agreement  for,  requires  a,  492. 

payment  of  interest  in  advance  is  a  sufficient,  for  an,  492. 

or  an  agreement  to  pay  a  higher  rate  of  interest,  492. 

but  not  a  mere  payment  of  interest  already  due,  492. 

so  the  payment  of  another  debt  not  yet  due,  492. 

payment  of  a  part  due,  is  sufficient,  for  an  extension  of  balance,  492. 

land  sold  subject  to  the  payment  of  a  note  secured  by  mortgage  on  the 
land,  the  agreement  by  purchaser  to  pay  the  note  is  sufficient^  492. 

giving  of  a  renewal  note  with  additional  security  is  sufficient,  for  for- 
bearance, 492. 

extension  of  note  by  holder  is  a  sufficient,  for  its,  by  indorser,  492. 

but  merely  giving  a  note  for  an  existing  debt  is  not,  for  an  indefinite 

promise  "  to  allow  the  loan  to  remain  a  little  longer,"  492. 
See  Extension. 

Indemnity  : 

indemnity  of  surety  is  sufficient,  493. 

agreement  to  indemnify  an  accommodation  co-maker  is  a  sufficient,  493 
demand  of  surety  on  a  note  for  his  discharge  is  sufficient,  493. 
indemnity  against  possible  loss  in  suretyship  is  not  sufficient,  to  render 

taker  of  note  a  bona  fide  holder,  493. 
a  note  given  by  A.  to  B.  to  indemnify  him  against  loes  on  a  note  on 

which  they  were  co-sureties,  493 
note  to  a  mutual  insurance  company  for  the  purpose  of  securing  policy 

holders  is  upon  sufficient,  493. 
although  in  anticipation  of  a  policy  to  be  issued,  493  n. 
and  although  the  company  became  insolvent  before  the  policy  was 

issued,  493  n. 

Illegal: 

must  be  a  legal,  494. 

considerations  void  at  common  law,  494. 

made  illegal  by  statute,  494. 
instruments  capable  of  two  constructions,  one  legal  the  other  ill^gal|  537. 

OjfeMes  agavMt  publia  safety : 

contracts  with  alien  enemies  are,  495. 
aiding  the  confederacy,  496. 

depositing  confederate  currency  for  conversion  into  confederate  bonds,  the 
certificate  of  deposit  is  £>unded  on  an  illegal,  496. 

Chr^ederate  currency : 

a  note  given  for  a  loan  made  in  confederate  currency  is,  460,  497. 
in  Louisiana  such  notes  are  void  in  hands  of  a  bona  fide  holder,  497. 
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ServiccM  as  a  lobbyist : 

note  for,  is  void,  482,  499. 

80  if  given  to  influence  the  location  of  a  county  seat,  499. 

though  such  note  is  valid  in  hands  of  a  bona  fide  holder,  499. 

Official  action : 

contracts  relating  to,  are  void,  500. 

to  induce  a  public  officer  to  neglect  his  duty,  500. 

to  influence  public  officer  in  the  discharge  of  hid  duty,  600. 

to  sheriff  for  ease  and  favor,  500. 

to  delay  a  sale,  500. 

or  release  a  prisoner  held  on  a  mittimus,  500. 

sherifl*  cannot  buy  a  note  on  execution  sale,  500. 

to  induce  a  public  officer  to  pay  moneys  on  a  public  contract  before 

they  are  due,  500. 
to  a  magistrate  for  a  fine  imposed  by  him  on  the  maker,  500. 
but  in  some  States  such  payment  may  be  made  by  note  or  bill,  500. 
cannot  be  transferable  by  indorsement,  500  n. 
contract  with  public  officer  for  an  act  in  violation  of  hb  duty,  500. 
though  contract  to  indemnify  such  officer  in  execution  of  lawful  ad  is 

legal,  500. 
if  act  is  made  obligatory  by  statute,  the  indemnity  is  illegal,  500. 
to  pay  officer  extra  pay  for  extra  diligence  is  void,  500. 
a  note  to  a  town  to  secure  judicial  approval  for  opening  a  road  is  void, 
500. 

Offenses  against  public  justice : 

notes  and  bills  given  for  compounding  crime  are  void,  501. 

an  agreement  "  to  use  all  legal  and  proper  endeavor  "  to  have  a  criminal 
prosecution  dismissed  is  illegal,  501. 

the  crime  and  the  agreement  not  to  prosecute  must  clearly  appear,  501. 

note  given  to  stop  an  intended  prosecution  for  felony,  501. 
not  to  appear  as  a  witness  before  the  grand  jury,  501. 

note  for  valid  debt  procured  by  the  abuse  of  criminal  process,  501  n. 

to  indemnify  against  the  forfeiture  of  a  recognizance  to  appear  as  a  wit- 
ness, 501. 

compounding  a  misdemeanor,  501. 

interruption  of  a  ball  by  violence  or  disorderly  conduct,  501. 

to  obtain  a  discharge  from  arrest  for  stealing,  501. 

false  pretenses,  501. 

though  without  any  express  agreement  to  drop  the  prosecution,  501. 

an  agreement  not  to  search  a  suspected  house  for  stolen  goods,  501  n. 
not  to  prosecute  the  maker's  son  for  forgery,  501. 

release  of  a  defendant  in  a  criminal  proceeding  from  the  custody  of  his 
bail,  501. 

if  the,  is  in  part  the  compounding  of  crime,  the  whole  note  is  void,  501. 

though  good  in  the  hands  of  a  bona  fide  holder,  501. 

for  unlawful  liquor  selling  and  threatened  arrest,  a  note  for  fine  and  costa 
to  escape  arrest  is  illegal,  501. 
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Money  embezzled: 

debt  of  a  defaulter  with  promise  of  clemency,  502. 

to  a  citj  officer  for  the  amount  of  bonds  unlawfully  converted  by  a  friend 

of  the  maker  of  the  note,  502. 
note  for  money  embezzled  or  stolen,  502. 
threatened  prosecution  for  fraud  in  the  sale  of  goods  is  a  sufficient,  for 

indorsement  by  a  third  person  as  surety,  502. 
in  settlement  of  a  charge  of  criminal  conversation  with  payee*a  alleged 

wife,  502. 
given  for  money  paid  by  a  third  person  to  maker  of  the  note  to  be  paid 

by  him  to  the  payee  on  account  of  an  illegal  contract,  502. 
substituting  a  good  bill  for  one  that  is  forged,  503. 

Suppreznng  evidence : 

agreements  for,  are  void,  504. 

not  to  appear  as  a  witness,  504. 

to  furnish  evidence,  504. 

after  maker^s  conviction  for  costs  and  expenses  of  prosecution,  504. 

the  soliciting  of  a  pardon,  504. 

PtwcUe  miedemeanors : 

forbearance  to  prosecute  a  civil  claim  is  a  good,  505. 

in  settlement  of  a  private  misdemeanor,  505. 

claim  illegal  or  wholly  unfounded,  505. 

to  father  for  felonious  assault  on  his  daughter,  505. 

to  one  not  an  attomey-at-law,  for  aid  in  defending  a  suit,  505. 

for  the  withdrawal  of  a  caveat  against  the  opening  of  a  public  road,  505. 

Divorce: 

agreements  to  facilitate  a,  are  void,  505. 

by  a  husband  pending  a  divorce  suit,  to  provide  alimony,  505. 

for  the  withdrawal  of  a  defense  in  a  divorce  suit,  505. 

an  agreement  not  to  defend  such  suit,  505. 

note  by  husband  to  attorney  for  services  of  both  husband  and  wife,  505. 

Seztraint  of  marriage : 

contracts  in,  are  illegal,  506. 

for  a  limited  period,  506. 
sealed  bill  provided  the  drawer  is  not  lawfully  married  in  aix  months  is 

illegal,  506. 
on  condition  that  the  drawer,  a  widow,  shall  not  marry  again,  506. 
for  the  procurement  of  marriage  ill^^l,  506. 

BestrcUfU  of  trade : 

contracts  in,  are  illegal,  507. 

not  to  engage  in  a  particular  business  in  any  part  of  England,  507. 

coal  combinations,  507. 

regulation  of  freight,  507. 

to  prevent  competition  at  auction,  507. 

selling  the  property  again  and  satisfying  the  debt  out  of  surplus, 
507. 
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though  several  may  agree  to  purchase  property  together  at  an  aactioii, 

appointing  one  to  bid  for  all  with  restrictions  as  to  piioe^  607. 
contracts  in  partial  and  limited  restraint  of  trade,  507. 
not  to  carry  on  a  trade  for  thirty  years,  507  n. 
may  be  as  to  the  limit  of  time,  507. 

or  the  ezclosive  use  of  a  trade  secret,  507. 

or  not  to  carry  on  a  trade  with  certain  customers,  507. 

trade  against  the  laws  of  a  certain  company,  507. 

QnUracts  infriiwi  of  ereditorn : 

contracts  in  fraud  of  the  rights  and  interests  of  third  persons,  508. 

note  or  bill  in  fraud  of  other  creditors,  508. 

for  assets  in  fraud  of  the  bankrupt  law,  508. 

to  induce  a  creditor  to  join  in  a  composition  deed  in  bankraptcy,  508. 
when  only  for  the  balance  of  the  debt  due,  508. 
the  giving  of  a  better  or  additional  security,  508  n. 
when  given  for  the  maker's  disphai^e,  508. 

by  bankrupt  in,  of  the  payee's  consenting  to  the  composition,  508. 

note  by  a  third  person  to  creditor  to  induce  him  to  enter  into  such  com- 
position. 508. 

to  a  third  person  by  a  bankrupt  for  his  indemnity,  508. 

agreement  by  payee  of  note  to  file  a  petition  in  bankruptcy  or  insolvency 
against  maker,  508. 

given  with  knowledge  of  other  creditors,  508. 

by  a  bankrupt  to  his  creditor  to  induce  him  to  sign  a  bankrupt  certificate 
of  dischai^e.  508. 

to  induce  him  not  to  oppose  a  bankrupt's  discharge,  508. 

to  withdraw  his  opposition  to  such  dischai^,  508. 

bond  for  such,  by  a  third  person  other  than  the  bankrupt,  508. 

opposition  of  creditor  to  bankrupt's  discharge  may  be  lawfully  removed 
by  the  purchase  of  his  debt,  508. 

to  dismiss  a  bankruptcy  proceeding,  509. 

for  debt  discharged  in  bankruptcy  with  agreement  for  the  dismissal  of  a 
proceeding  to  set  aside  a  bankrupt's  discharge,  509. 

for  the  discontinuance  of  bankruptcy  proceedings  against  a  oorporatioD 
and  the  sale  of  certain  stock,  509. 

note  or  security  to  creditor  who  has  proved  his  debt,  to  enable  him  to 
receive  more  than  the  other  creditors,  509. 

agreement  in  fraud  of  a  surety,  509. 

to  protect  property  of  the  maker  from  creditors,  509. 

note  to  debtor  by  one  who  has  received  the  purchase-money  of  the  debt- 
or's property,  which  was  sold  for  the  purpose  of  defrauding  his  credit- 
ors, 509. 

a  promise  to  pay  debt  in  full  after  property  by  the  general  aasignmeat 
is  exhausted,  is  void,  509. 

WagerB  at  common  law : 

on  indifierent  subject,  at  common  law  legal,  510. 
if  against  public  policy  it  is  void,  510. 
breach  of  the  peace,  510. 
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violates  public  decency  and  order,  510. 

injurious  to  the  feelings  or  interest  of  a  third  person,  510. 

to  expose  another  to  ridicule  or  libel,  510. 

that  an  unmarried  woman  would  have  a  child,  510. 

relating  to  public  events,  510. 

the  event  of  a  national  war,  510. 

result  of  a  public  election,  510. 
made  after  the  election  but  prior  to  the  result  being  made  known,  510* 
on  the  result  of  a  public  criminal  transaction,  510. 
upon  an  abstract  question  of  law,  510. 
concerning  the  produce  of  a  branch  of  the  public  revenue,  610. 

as  to  the  sex  of  a  third  person,  510. 

on  a  prize  fight,  510. 

dog  or  cock  fight,  510. 

on  the  mode  or  result  of  playing  an  ill^^  gftme^  510. 

Wagen  hy  gttUute : 

in  many  of  the  United  States  prohibited  by  statute,  511. 
in  some  States  an  exception  in  favor  of  racing,  511. 
prohibited  under  penalty,  no  recovery  can  be  had  on  note,  511. 
in  England  money  lost  at  play,  511. 
English  statutes,  511,  512. 

Wagers  on  racing : 

in  Texas  a  note  deposited  for  a  wager  on  a  race  is  valid,  512. 

if  prohibited,  a  note  given  for  money  won  at  a  race  is  void,  512. 

note  for  entrance  fee  of  a  horse  at  such  race,  512. 

in  Rhode  Island,  given  by  a  stakeholder  to  the  winner  of  a  wager,  512. 

Wager  poUetes — Lotteries: 

wager  policies  of  insurance  on  ships  or  lives,  party  insuring  having  no 

interest,  are  void,  513. 
I  O  U  for  money  lost  at  billiards,  513. 
note  for  a  lottery  ticket  void,  513. 
in  Connecticut  a  note  to  insure  a  prize  in  a  lottery  held  valid,  513. 
contract  for  the  purchase  of  goods  or  trinkets  to  be  sold  on  the  lottery 

plan,  void,  513. 
note  for  work  and  materials  in  preparing  a  lottery,  513  n. 

Oambling  defenses : 

note  for  winnings  at  cards,  514. 

g^ven  to  a  fellow-loser  for  a  share  of  the  gambling  loss,  514. 

one  of  two  losers  paying  the  debts  jointly  incurred  is  a  legal,  for  a  note 

afterwards  given  to  him  by  the  other  loser  for  his  share,  514. 
a  judgment  won  at  cards,  a  note  afterwards  given  for  it,  514. 
bill  drawn  in  France  to  take  up  English  bills  for  money  lost  in  gaming 

in  England,  514. 
note  for  two  debts,  one  of  which  is  legal,  514. 

money  lent  to  game  with,  514. 
and  money  so  lent  cannot  be  recovered  back,  514. 
a  renewal  note  given  for  such  a  loan,  514. 

▼Oil.  n.  2z 
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monej'  loaned  to  be  Bl&kei}  on  a  hoise  reoe,  514. 

for  the  purchase  of  s  horse  to  run  in  b  rvx,  fil4  d. 
partly  for  money  lost  at  play  and  parti/  for  motley  loBued  for  guning 
purpnHs,  614. 
Saeic  gambling  : 

formerly  money  for  lettling  difiereDcea  on  a  stock  jobbing  tianndkn 

could  be  recovered,  616. 
cofftracta  for  the  purcha«e  of  slocks  on  margin,  515. 
note  to  broker  in  settlement  of  losses  on  a  stock  transactioii,  SIS,  987. 
1^,  616. 
illegal,  615. 
Englisli  Block  jobbing  act,  515- 

Offenta  againti  moralily  and  religion: 

contracts  in  violation  of,  are  void  at  common  lair,  616. 

BO  contracts  contrary  to  sound  Christian  moials,  61fl. 

or  pr^udicial  to  the  community  at  large,  516. 

for  libeling  another,  516. 

eale  of  immoral  books,  610. 

for  future  illicit  cohabitation,  516. 

for  past  illi<»t  cohabitation,  516. 

executed  deed  for  illicit  cohabitation,  616. 

for  r^it  of  lodgings  lo  be  used  for  proetitution,  516. 

.a  house  for  such  purpose,  there  is  a  resulting  trust  in  fkvor  of  tho  pmw 

chaser's  creditois.  616. 
by  a  father  of  illegitimate  child  to  prevent  bastardy  proceedings,  616. 
for  child's  support  in,  of  such  proceedings  being  dropped,  valid,  616. 
though  the  child  die  vithin  a  few  hours,  516. 
for  seduction  note  to  the  girl's  fatlier  or  mother,  is  valid,  516. 
lo  telectmeo  of  town  in  compromise  of  bastardy  proceedings,  T»lid,  616. 
but  not  a  note  for  a  gross  sum  (o  indemnify  the  pariah,  616. 
Ittegat  by  liattiU .' 

•U  contracts  in  violaUon  of  a  statute  are  void,  617. 

though  the  prohibition  of  Che  statute  be  not  expre«ed,  617. 

Toid  in  (be  hands  of  a  bona  fide  holder,  517. 

[>enal  statutes  prohibiting  the  act,  517. 

when  given  for  a,  prohibited  under  a  penally,  617. 

the,  of  a  note  is  the  transfer  of  a  contract  which  is  pnhibitad  hj 
statute,  it  is  void,  617. 
£(mlang  aelt : 

note  for  debt  contracted  in  violation  of  the  banking  acts,  618. 
payable  in  prohiiHted  currency,  61S  n. 

bj  an  insurance  company  for  a  loan  not  Mithortied  by  (bttnt^ 
516  n. 
trust  deed  to  secuie  the  payment  of  notes  ill^ally  issaed  by  k  iMiitiiig 
''  oompany,  618  n. 

corporation  "  post  notes  "  prohibited  by  stMute,  518. 

certificates  of  deposit  in  New  York  payable  a  certun  time  altar  AtU,  518. 


INDEX.  787 

Beferenoe  is  to  Sections. 

CONSIDERATION-Cbn^nii«i. 

negotiable  drafts  intended  for  circulating  medinm,  518. 

restrictions  of  New  York  banking  laws  do  not  apply  to  sealed  bonds,  518. 

note  given  on  an  agreement  for  delivery  of  foreign  bank  bills  under  five 

dollars,  prohibited  by  New  York  statute,  518. 
note  discounted  in  New  Jersey  to  be  used  in  New  York  where  such  bills 

are  prohibited  by  statute,  518. 
note  in  renewal  of  another  part  illegi^l,  518. 

loans  to  stockholders  in  excess  of  one-half  the  amount  of  their  stock,  518. 
note  in  payment  for  stock  in  violation  of  a  banking  act,  518. 
notes  for  premiums  of  insurance  largely  in  excess  of  the  cash  premiums 

for  similar  insurance,  518. 
note  to  foreign  insurance  company  for  premiums  made  in  violation  of 

the  law  of  the  State  where  the  note  was  made,  518. 
though  in  Indiana  such  a  note  was  held  not  to  be  void,  518. 

Revenue  and  license  law$ : 

agreements  in  violation  of  the,  are  void,  519. 

purchasing  and  selling  goods  to  be  smuggled  into  the  country,  519. 

so  a  note  given  for  goods  exported  under  an  illegal  contract^  519. 

money  paid  by  a  surety  for  duties  on  goods  illegally  imported  by  his 
principal,  519. 

release  by  an  excise  officer  of  one  arrested  for  violation  of  the  excise 
laws,  is  a  good,  for  a  note  for  the  penalties  incurred,  519. 

the  acceptance  of  bill  to  secure  the  payment  of  money  taken  at,  or  ex- 
pended for,  an  unlicensed  theater,  519. 

a  note  for  the  medical  services  of  an  unlicensed  physician,  is  void,  519  n. 

but  not  a  note  for  an  auction  bid  to  an  unlicensed  auctioneer,  519  n. 

JSunday  latos : 

contracts  in  violation  of,  are  void,  520. 

in  Massachusetts  formerly  such  contracts  were  held  valid,  520. 
though  the  offense  was  punishable  by  statute,  520. 
contract  in  violation  of  the  statute,  a  due  bill  in,  of  that  contract  on  a 
week  day  is  void,  520. 

VariouB  other  slaluUs : 

prohibiting  clergyman  from  trading,  520. 

a  banking  company  in  which  a  clergyman  is  a  stockholder,  520. 

note  for  attorney's  bill,  bill  not  delivered  according  to  the  statute,  520. 

an  indenture  of  apprenticeship  for  less  than  seven  years,  520. 

an  apprentice's  fees,  520. 

the  assignment  of  an  apprentice's  time,  520. 

fertilizers  not  branded  and  tagged  as  required  by  statute,  520. 

drugs  purchased  from  an  uncertified  apothecary,  520. 

diseased  sheep  prohibited  by  statute,  520. 

Uwry  lam: 

may  be  for  a  usurious,  693. 
bills  and  notes  in  violation  of  the,  are  illegal,  521. 
in  England  taking  excessive  interest  is  prima  faeie  evidence  of  an  origi- 
nal illegal  contract,  522. 
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note  originally  legal  is  renewed  for  a,  the  new  secoiitj  will  be  void,  but 

the  original  is  valid,  623. 
and  such  renewal  is  void  though  the  usurioos  ftremiasH  charged  be  put 

into  a  separate  note,  523. 
valid  debt  not  rendered  invalid  by  the  sabeequeot  tftking  of  nsorioiu 
interest,  523. 
substitution  of  new  contract  for  a  usurious  one,  524. 
accommodation  note  discounted  at  a  usurious  rate,  without  knowledge 

of  the  accommodation  indorser,  526. 
the  payment  of  usurious  interest  is  not  a  suffidenty  for  the  extension  of 
a  note  or  bill,  530. 
See  UsTTRY. 

Offenses  against  liquor  latos : 

contracts  in  violation  of  the,  are  void,  532. 

mortgage  securing  a  note,  532. 

note  for  liquor  sold  in  violation  of  the,  532. 

without  a  United  States  license^  532. 
new  note  given  for  one  for  liquor  sold  in  violation  of  the,  532. 
note  to  indemnify  against  a  mortgage  given  to  maker  of  note  to  prevonl 

the  collection  of  penalties,  532. 
note  for  liquor  illegally  sold  releases  surety,  532. 

no  presumption  of  illegality  in  note  because  it  was  given  for  liqaor,  682. 
contraj  in  New  Hampshire  since  statute  of  1855,  532. 
note  for  sale  tbat  is  illegal,  statute  afterwards  repealed,  533b 
Buch  repeal  will  not  prevent  a  recovery  of  the  money  paid,  583. 

Statutes  against  dealing  in  slaves  .* 

contracts  growing  out  of  the  sale  of  slaves  are  void,  534. 

prohibited  by  the  Louisiana  constitution  of  1868,  534. 

similar  provisions  in  the  constitutions  of  Mississippi,  Arkansas,  Florida 
and  Georgia,  534. 

note  by  an  administrator  in  settlement  of  a  judgment  against  his  intes- 
tate on  a  note  given  for  the  purchase  of  a  slave,  is  not  illegal,  584  n. 

in  Geoi^ia  does  not  extend  to  an  indorsement  of  such  illegal  note,  534. 

new  note  given  by  B.  to  C.  in  satisfaction  of  an  old  note  for  sacfa  illegal» 
given  by  A.  to  B.,  valid  by  the  novation,  534. 

note  for  slave  prior  to  the  emancipation  proclamation,  534. 
before  the  close  of  the  war,  534. 

Knowledge  of  illegal  intention : 

contracts  are  void  which  lead  directly  to  a  violation  of  law,  635. 

furnishing  another  with  the  means  of  breaking  the  law,  535. 

money  lent  for  such  purpose  cannot  be  recovered  back,  535. 

to  indemnify  against  an  unlawful  act,  535. 

where  payee  did  not  know  that  the  act  contemplated  was  illegal,  585. 

mere  knowledge  on  the  part  of  the  seller  of  goods  that  purchaser  in- 
tended them  for  an  illegal  purpose,  535. 

bank  discounting  notes  with  knowledge  that  proceeds  are  to  be  used  in 
the  Confederate  service,  535. 

liouor  to  be  used  in  violation  of  a  license  law,  535. 
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given  in  an  ezcliange  of  horses  for  a  difference  in  valne^  541. 

unsoundness  of  goods,  541. 

partial  and  nnliquidated,  541. 

note  for  goods  of  no  value  whatever,  542. 

such  defense  may  be  shown  under  the  general  issne^  542. 

note  for  slave  mortally  sick  and  died  soon  after,  542. 

goods  valueless  for  the  purpose  for  which  they  were  sold,  542. 

though  property  may  still  have  some  value,  542. 

for  goods  to  be  delivered  which  are  rendered  of  no  use  by  a  fiBolare  to 
deliver  the  entire  quantity  contracted  for,  542. 

sold  with  a  warranty  to  be  genuine,  the  want  of  genaineneas  is  not  a,  543. 

for  a  patent  which  proves  worthless,  543. 

mill  with  the  exclusive  use  of  a  patent  proved  to  be  void,  543. 
right  to  sell  a  machine  constructed  under  a  worthless  patent,  543. 
void  patent  and  for  patented  goods  which  are  worthless  except  for 
the  patent,  543. 

on  dissolution  of  partnership  for  share  of  partnership  assets  at  their  fao& 
yalue,  part  of  such  assets  proves  to  be  worthless,  543. 

for  the  stock  of  a  projected  railroad  watered  and  of  no  value,  543. 

for  a  contract  for  the  sale  of  property  which  is  afterwards  rescioded,  543. 

for  goods  purchased  on  the  receipt  of  a  bill  of  lading  and  the  contract 
is  altered  in  the  bill  of  lading,  543. 

on  a  contract  for  capital  in  a  partnership  and  the  contract  proves  worth- 
less, 543. 

note  bequeathed  to  one  named  as  executor  in  the  will  for  his  seryioes^ 
his  death  before  that  of  the  testator  is  a,  543. 

to  a  member  of  a  firm  for  his  interest  in  it,  the  refusal  of  the  other  mem- 
bers to  admit  the  purchaser  into  the  firm  will  constitute  no,  543. 

notice  of  failure  of,  as  affecting  bad  faith,  10l9. 

Unlure  in  quantity : 
of  land,  544. 

erroneously  supposed  to  include  a  lot  not  oonyeyed,  544. 
for  one-half  of  an  inherited  estate,  when  vendor  was  in  reality  only  enti- 
tled to  one-quarter,  544. 

FaUure  of  title : 

total  want  of  title,  545. 

whether  due  to  seller's  want  of  authority,  545. 

or  to  his  incapacity  by  reason  of  infancy,  &c^  545. 

or  his  want  of  title,  545. 

9  prospective  failure  of  title  on  an  unperformed  agreement  for  nie  of 

land  is  not,  545  n. 
partial  failure  of  title  is  not,  545  n. 
that  title  is  incomplete  at  maturity  of  note^  not  a,  545  n. 
purchase  of  land  and  the  purchaser  paying  off  a  judgment,  545. 
an  unnecessary  surrender  of  possession  without  legal  proceedings  will 

not  constitute  a,  545  n. 
for  a  patent-right  previously  sold  for  the  same  territory,  545. 
stock  sold  by  payee,  which  was  not  his  property,  545. 
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Unperformed  agreement: 

constitutes  a  failure  of  a,  651. 

agreement  under  seal,  551. 

verbal  agreement,  551. 

non-delivery  of  property,  551  n. 

for  balance  of  work  to  be  done,  551. 

an  unperformed  agreement  to  indemnify  a  surety,  551. 

deliver  flour  on  certain  day,  551. 
note  for  land  payable  on  day  fixed  for  delivery  of  a  deed,  551. 

to  payee  for  land  held  jointly,  to  name  a  price  which  he  would  take 
for  his  interest,  551. 
agreement  by  the  payee  to  convey  land,  the  payee's  death  before  per- 
formance, 551. 
for  rent  of  premises  and  failure  to  give  possession,  551. 

goods  with  an  agreement  to  procure  the  rent  of  a  store,  551. 
policy  of  insurance  not  delivered,  551. 

with  conditions,  551. 
contract  of  sale  to  be  delivered,  551. 
for  stock  to  be  issued  which  b  never  done,  551. 
a  discontinuance  of  a  suit,  552. 
a  definite  delay  of  a  suit,  552. 
to  return  an  old  note  on  giving  of  a  renewal  note,  552. 
to  surrender  a  mortgage  on  giving  a  note  for  a  mortgage  debt,  552. 
note  assigned  in,  of  an  agreement  to  pay  the  assignor's  debts,  552. 
for  services  with  a  subsequent  receipt  for  same  services^  552. 
an  indorsement  for  an  agreement  to  buy  up  a  mortgage  incumbrance^  552. 
breach  of  an  agreement  to  indemnify  the  maker  against  partnerahip 

debts,  552. 
note  for  the  purchase  of  a  draft  with  written  agreement  for  a  release  if 

draft  is  not  collected,  552. 
composition  agreement  with  creditors,  552. 
note  to  wife  in,  not  to  defend  a  divorce  suit,  552. 
agreement  must  be  rescinded,  553. 
note  for  land  to  be  conveyed,  553. 
£ulure  to  perform  an  agreement  for  a  lease,  553. 
the  non-performance  of  an  agreement  to  transfer  an  agency,  558. 
purchase  of  railroad  bonds  with  an  agreement  for  their  indorsement  by 

another  corporation,  553. 
for  the  purchase  of  a  business  with  bond  not  to  carry  on  a  like  busiiieBi 

within  certain  limits,  553. 
for  other  cases  where  a  non-performance  of  an  agreement  does  not  ood- 
stitute  a  failure,  see  554. 

Svhuquent  failure  after  consideraiion  (mce  received  : 

note  in  part  payment  of  a  judgment  and  the  judgment  is  afterwarda  set- 
tled in  another  way,  555. 

given  in  satisfaction  of  a  judgment  afterwards  reversed  on  appeal,  555. 

in  satisfaction  of  a  rule  for  the  payment  of  money  on  execution,  which 
rule  is  afterwards  discharged,  555. 
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CJONSIDERATION— Omiinued. 

in  a  note  **  agreeablj  to  mj  father's  last  will,  I  promise,"  Stc^  563w 
recital  of,  in  case  of  non-negotiable  note,  563. 

D^enaes  relating  to  considercUwn : 
See  Defenses. 

Pleading  and  evidence : 

See  £yiDENCE~PliEADIN08. 

For  a  guaranty : 

requires  a,  446  n.,  856. 

original,  of  note  not  sufficient,  838. 

guaranty  of  payment  by  a  stranger  requires,  856^ 

not  a  contemporaneous  guaranty,  886. 

credit  originally  to  guarantor  as  surety,  856. 

indorsement  by  stranger  before  its  delivery,  856. 

containing  an  express  guaranty,  856. 

transferring  note  guaranteeing  it  by  indorsement,  856. 

special,  necessary  when  the  guaranty  is  by  a  separate  writing,  856. 

made  after  the  original  contract  requires  a  new,  856. 

so  of  a  joint-maker  who  signs  note  after  its  delivery,  856. 

what,  is  sufficient,  857. 

not  necessary  that  original  contract  should  be  based  upon,  that  Is  ade- 
quate in  amount,  857. 

note  void  for  usury,  the  guaranty  is  also  void,  857. 

BO  of  note  void  under  a  banking  statute,  857. 

need  not  be  direct  to  the  guarantor,  857. 

not  affected  by  its  subsequent  inadequacy  or  failure,  857. 

mere  forbearance  without  a  definite  a^^ement  is  insufiSicient^  857. 

the,  of  a  guaranty  indorsed  on  a  note  must  be  expressed  in  it,  843. 

need  not  be  when  the  indorsement  contains  a  guaranty  added  to  give 
credit  to  the  transfer,  872. 

for  a  guaranty  in  England  must  be  expressed,  875. 

when  insufficiently  expressed  for  a  guaranty,  876,  877. 

proof  of,  878. 

the  original,  is  sufficient  for  a  stranger's  indorsement  to  bill  or  note^  832^ 
843. 
See  Guaranty. 

<  J^  turetyBhip : 

not  necessary  that  he  should  receive  any  part  of  the  money  for  which 

the  paper  is  issued,  920. 
the  original  consideration  when  not  sufficient,  for,  920. 
he  may  be  bound  by  a,  of  which  he  gets  no  benefit,  920. 
waiver  of  discharge  by  surety  does  not  require  a  new,  953,  969. 
extension  of  time  by  holder  to  principal  must  be  on  valid,  964. 
part  payment  is  insufficient,  for  an  extension,  96:5. 
recovering  interest  already  due  for  an  extension,  965. 
other  agreements  for  extension  as  a  sufficient,  for,  966. 
usurious,  for  extension,  967. 
See  Surety. 
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COVENANT  NOT  TO  SUE, 
what  is,  949,  950. 
is  a  release,  948. 
discharges  surety,  948 

«  CURATOR," 

indorsement  as  notice  of  its  character,  1010. 

CURRENCY, 

note  payable  in,  449. 

^  CURRENT  BANKABLE  FUNDS," 

equivalent  to  United  States  currency,  497. 

D. 

DAMAGES, 

measure  o^  on  £ulure  of  consideration,  553. 

agent  liable  to  principal  for,  on  neglect  to  make  due  presentment  for  acceptance^ 

569. 
on  breach  of  an  agreement  to  accept,  liable  for,  618. 

on  refusal  to  accept  an  accommodation  bill  after  agreement  to  do  so  the,  are 
measured  by  the  inconvenience  and  loss  to  the  drawer  while  the  bill  is  still  in 
his  hands,  628. 
an  agreement  to  pay,  indorsed  on  a  note,  704. 
recoverable  by  a  bona  fide  holder,  994. 
amount  of  recovery  by  pledgee,  797. 
guarantor's  liability,  851. 
to  guarantor  from  want  of  notice  of  maker's  default,  886. 
by  lack  of  diligence,  890. 

DATE, 

presumptions  as  to,  of  blank  indorsement,  686. 
indorsements,  foreign  statutes,  713. 

guaranty  presumed  to  have  been  made  at  date  of  note,  868. 
parol  evidence  admissible  to  show  that  it  was  so  made,  868. 

or  to  show  when  it  was  made,  868. 
if  no  positive  evidence  when  made  it  is  a  question  for  the  jury,  868. 

^DEBT," 

an  indorser's  liability  is  a,  743. 

payment  of  a,  is  a  sufficient  consideration  to  constitute  a  bona  fide  holder,  9Mk 

smbject  to  attachment^  812. 

DEBTOR, 

who  is  a,  692. 

DEFENSES, 

accommodation  paper,  476,  561. 
non-negotiable  paper  subject  to,  657. 

as  against  a  bona  fide  holder,  657. 
by  maker  of  no  consideration,  445. 
death  of  accommodation  maker  before  transfer  no,  against  a  bona  fide  holder,  474. 


798  INDEX. 

Beferenoe  is  to  Sections. 

DEFENSES— Omfonued 

eviction  necessary,  547. 

not  necessarj,  545,  547. 
prospective  failure  of  title,  545  n. 
partial  failure  of  title,  545  n. 
irr^ularity  in  the  administrator's  proceedings  not  a,  for  a  note  for  land 

sold,  545. 
nor  that  the  deed  for  which  the  note  was  given  was  inoperative  for  want 

of  a  seal,  545. 
for  a  deed  of  land  with  covenants  against  incumbrances,  546. 
note  given  hj  A.  for  land  conveyed  to  B.,  want  of  title  can  only  be  set 

up  as  a,  between  the  parties  to  the  deed,  547. 
worthless  patent  which  is  warranted,  548. 
good,  that  patent  is  bad  for  want  of  originality,  548. 
contemporaneous  agreement  of  warranty  in  Iowa  is  no,  548. 
goods  sold  with  a  warranty  to  maker  no,  at  suit  of  an  aooommodation 

indorser,  548. 
unsoundness  without  fraud,  549. 
settling  and  stating  of  an  account  estops,  549. 
giving  of  a  renewal  note  is  not  of  itself  a  waiver,  549. 
fraudulent  representations,  549. 
iailure  of  consideration  by  mistake,  550. 
can  only  be  made  in  equity,  550. 
by  unperformed  agreement,  551,  552. 
by  non-performance,  553,  554. 

for  repairs,  made  on  a  machine,  non-performance  on  the  payee^s 
part  constitutes  no  defense  until  demand  and  refusal,  &53, 
subsequent  failure  after  consideration  received,  555. 

not  available  as  a,  555. 
bill  for  slaves  warranted  for  life,  their  emancipation  is  a  good,  for  the 

drawer  though  not  for  the  acceptor,  555  n. 
in  action  by  payee  against  acceptor  failure  or  want  of  consideration  is  no, 
unless  it  applies  both  to  tlie  consideration  received  by  acceptor  and 
that  paid  by  the  holder,  556  n. 

AdmiagibUity  of: 

between  immediate  parties,  556. 

unless  barred  by  estoppel  or  waiver,  566  n. 
a  holder  with  notice,  556. 
not  between  subsequent  holders,  556. 
drawer  against  acceptor  that  consideration  has  failed  between  him  and 

the  payee,  556. 
acceptor  against  payee,  want  of  consideration  between  himself  and  the 

drawer,  556. 
as  between  drawer  and  payee,  556  n. 
guarantor  against  payee,  556. 
not  against  a  bona  fide  holder  for  value,  557,  558. 
paper  transferred  for  the  express  purpose  of  cutting  off,  557. 
^  note  made  by  a  lunatic  good,  at  suit  of  bona  fide  holder,  557. 
collateral  securing  negotiable  paper  subject  to^  at  suit  of  a  bona  fd$ 

holder,  558. 
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DEFENSES  -  Qmtinued, 

note  drawn  for  loan,  loan  refased  and  note  pat  into  circulation  subject  to,  at  soit 
of  a  bona  fide  holder,  788. 

not  subject  to  fresh  equities  after  notice  to  drawer,  788. 

maker  of  note  making  new  promise  of  payment  to  assignee  ¥rithout  reserratioa 
of  equities,  788. 

accommodation  acceptor  may  defend  against  a  bona  fide  holder  on  ground  that  he 
is  discharged  as  surety  by  forbearance  toward  principal,  788. 

note  transferred  without  indorsement  and  subsequently  indorsed,  setpoff  arising 
meanwhile  is  no,  792. 

subsequent  indorsement  after  transfer  without  indorsement  lets  in,  793. 

note  payable  to  A.  or  order  is  stolen  by  B.  and  paid  to  him  without  A.'s  indorse- 
ment the  payment  is  no,  against  rightful  owner,  787. 

payment  by  maker  under  judgment  of  a  foreign  State  rendered  against  him  as 
garnishee  will  be  a  good,  against  a  subsequent  holder  in  another  State,  811. 

even  though  made  after  the  transfer,  811. 

the  judgment  if  not  already  paid  is  no,  but  may  be  the  ground  for  a  stay  of  pro- 
ceedings by  subsequent  holder,  811. 

payment  to  an  attaching  creditor  of  drawer  is  not  a,  against  the  payee,  816. 

garnishee  making  payment  without  disclosing  a  transfer  known  to  him,  his  pay- 
ment will  constitute  no,  against  such  transferee,  818. 

but  a  judgment  rendered  against  him  before  notice  of  the  transfer  is  a  good,  against 
the  transferee,  818. 

at  least  payment  by  him  of  such  judgment  before  notice  of  the  transfer  is,  818. 

payment  by  maker  of  a  judgment  rendered  in  attachment  against  him  is  a  good, 
against  a  subsequent  purchaser,  822. 

Guaranty : 

guarantor  cannot  set  up,  that  note  was  given  for  the  purchase  of  a  hone 
for  the  Confederate  service,  496. 
by  guarantor  as  against  a  bona  fide  holder,  862. 
a  transfer  including  a  guaranty,  subsequent  holders  when  subject  to,  M 

against  the  guarantor,  861. 
want  of  notice  of  maker's  default  no  defense  to  guarantor,  885. 

unless  he  has  sustained  damage  from  want  of  it,  885. 
partial  failure  in  the  original  consideration  is  no,  to  guarantOFi  857. 
in  a  suit  by  one  guarantor  against  another  for  contribution,  laches  in 

prosecuting  the  maker  may  be  set  up  as  a,  887. 
n^ligence  causing  damage  to  guarantor,  890. 

Surety  : 

surety  cannot  set  up  as,  at  law  that  holder  granted  an  extension  to 

.  principal,  906. 
no,  to  surety  that  principal's  name  was  forged,  913. 

or  that  his  name  was  signed  by  an  agent  without  authority,  913. 
time  of  payment  left  blank  by  surety  and  wrongly  filled,  cannot  set  up 

such,  against  a  bona  fide  holder,  916. 
surety  may  avail  himself  of  any,  that  is  available  to  principal,  918. 
fraud  as  a  defense  to  a  surety,  919. 
usury  as  a  defense  to  a  surety,  921. 
illegality  as  a  defense  to  a  surety,  922. 
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DELIVERY— a>n*mi*«l. 

without  indoraement  what  title  passes,  787. 

subject  to  equities,  788. 
action  by  holder,  790. 
necessary  to  constitute  a  purchaser  in  the  ordinazy  course  of  bnsinesB^  988. 
delivery  before  maturity,  988. 

of  paper  to  pledgee  required  by  Louisiana  statute,  794. 
essential  to  a  gift  cauaa  moriiSy  454  n.,  806,  807,  809  n. 

either  actual  or  constructive,  806. 
what  is  sufficient,  for  a  gift  causa  mortis,  807. 
constructive,  808. 

See  Donatio  Causa  Mortis. 

DEMAND, 

how  should  be  made  to  hold  indorser,  758. 

American  statutes,  759. 

when  necessary,  760. 

parol  evidence  to  show  waiver  of,  784. 

indorsers  entitled  to,  832. 

indorsement  "  without  demand  and  notice,"  833. 

"  responsible  without  demand  or  notice,''  833. 
when,  necessary  to  hold  an  irregular  indorser,  847. 
'  guaranty  of  "  ultimate  payment,''  of  maker  necessary,  850. 
a  guaranty  that  payment  shall  be  made  **  promptly  and  in  full,"  850. 
of  principal  when  not  necessary  to  hold  a  guarantor,  880. 
when  necessary,  880. 

it  must  be  proved,  881. 
reasonable  demand  necessary,  882. 

what  is  a  reasonable  demand,  882. 
not  necessary  to  hold  surety,  914. 
not  necessary  for  contribution  by  surety,  976. 

DILIGENCE, 

against  maker,  761. 
American  statutes,  762,  765. 
rule  in  Illinois,  763. 
Indiana,  764. 
is  a  question  for  the  jury,  763. 
by  pledgee  of  collateral  security,  804. 
is  a.question  of  law,  804. 

may  be  affected  by  a  special  agreement,  804. 
necessary,  against  an  irregukr  indorser  in  blank,  846. 

Ouaranty : 

when  necessary  against  maker  to  hold  guarantor,  861,  887,  888. 

may  be  waived,  888. 

what  is,  against  maker  to  hold  guarantor,  888. 

when  not  necessary  against  maker  to  hold  a  guarantor,  889. 

guarantor  discharged  when  lack  of,  causes  damages  to  him,  890. 

what  is  due  diligence,  891,  892. 

what  is  not  due  diligence,  893. 
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DISCHARGE— am<in««d. 

anything  which,  the  principal  will,  the  surety,  940. 
of  any  party,  all  subsequent  parties,  940. 
of  a  surety  does  not  effect  the,  of  a  guarantor,  940. 
surety  may  he,  without,  the  principal,  940. 
discharge  of  surety  by  payment,  941. 

by  part  payment,  944. 

by  a  tender  of  payment,  944 
what  is  not  such  payment,  941. 
discharge  of  surety  by  satisfaction,  942. 

by  novation,  942. 
effect  of  taking  collateral,  943. 
discharge  of  surety  by  insolvency  of  principal,  945. 

by  release,  946. 
efiPect  of  releasing  principal,  947. 

covenant  not  to  sue  equivalent  to  a  release  and  discharges  surety,  94S. 
release  reserving  rights,  949. 
discharge  of  surety  by  bankruptcy  of  principal,  950. 

by  a  release  of  collateral,  951. 
misuse  of  collateral,  952. 

by  an  extension  to  principal,  954  ei  seq. 
waiver  of  discharge  by  surety,  953,  969. 
rights  reserved  against  surety,  970. 
surety  indemnified  against  loss  by  the  principal,  970. 
of  principal  from  a  capias  ad  aa^lisfaciendum  will  discharge  surety,  945. 
property  from  lien  of  an  execution,  945. 

consenting  to  have  execution  returned  without  a  levy  which  might  hav« 
been  made,  945. 
of  an  indorser. 
See  Indobser. 

DISHONOR, 

notice  of^  necessary  to  hold  indorser,  758,  760. 

American  statutes,  759. 

parol  evidence  to  show  a  waiver  of  notice  of,  784. 

notice  of  dishonor  may  be  given  by  pledgor  of  collateral  security,  804. 

irregular  indorser  in  Massachusetts  entitled  to  notice  of  dishonor,  836,  847. 

notice  of  dishonor,  when  not  necessary  to  hold  a  guarantor,  880,  883. 

not  of  a  guaranty  that  payment  shall  be  uiade  *^  promptly  and  in  full,"  850. 

surety  not  entitled  to  formal  notice  of  dishonor,  914. 

See  PR0T£8T. 

DISHONORED, 

bill  when,  581,  591. 

is,  on  non-acceptance,  669. 
acceptance  may  be  after  bill  is,  596. 

DISTRESS, 

warrant  could  not  reach  a  note  or  bill  for  rent  at  common  law,  825. 


806  INDEX. 

«  « 

Referenoe  is  to  Sections. 

DONATIO  CAUSA  MORTIS- Confinued. 

leaving  among  papers  note  payable  to  deceased  "if  she  called  for  it 
before  she  deceased,  and  if  not  to  be  paid  to  B."  is  not,  bj  A.  to  R,  808. 
though  B.  may  claim  the  note  from  A/s  administrator,  808. 
manual  delivery  of  stock  certificate  is  insufficient,  808. 

What  may  be  given  eatua  mortia : 

money  deposited  in  bank,  809. 

to  be  deposited  in  donor's  name,  809. 

negotiable  instruments,  454,  809. 

bank  notes  and  bills,  809. 

either  specially  indorsed  or  payable  to  bearer,  809. 

indorsement  by  donor  for  such  gift  will  not  render  his  estate  liable^  809. 

"  money  "  includes  a  note,  809  n. 
note  payable  to  order,  809. 

without  being  indorsed,  809. 

and  Buch  transfer  carries  with  it  a  collateral  mortgage  as  against  the 
donor's  administrator,  809  n. 

delivery  of  such  paper  without  indorsement  passes  the  equitable  title,  809. 

donee  may  bring  suit  upon  it  in  name  of  donor's  personal  representa- 
tives, 809. 

court  of  equity  may  treat  the  executor  as  a  trustee  for  donee  and  require 
him  to  indorse  it,  809. 

note  payable  to  bearer,  809. 

not  donor's  own  "  I  O  U  "  or  promissory  note,  810. 

cannot  bind  his  estate  by  his  own  note  for  charitable  purposes^  810. 

or  by  like  note  for  A.,  to  be  delivered  after  his  death,  810. 

or  left  in  a  sealed  envelope  for  the  donee,  810. 

or  delivered  in  sealed  envelope,  the  donor  saying  that  it  contained  "som^* 
thing  which  would  provide  for"  the  donee,  810. 

or  donor's  own  check,  810. 

death  revoking  the  authority  of  bank  to  pay  the  check,  810. 

may  be  valid  as  a  gift  inter  vivos,  810. 

check  to  buy  mourning  goods  is  a  good,  810. 

may  be  enforced  at  suit  of  a  bona  fide  holder,  810. 

donor's  promise  to  pay  donee's  note  not,  810. 

nor  bis  own  certificate  of  deposit  in  favor  of  donee,  810. 

but  certificate  of  deposit  payable  to  donor  may  be  a  good,  810. 

BO  a  bond  held  by  him,  810. 

by  delivery  only  without  written  assignment,  810. 

so  of  a  bond  and  mortgage,  810. 

note  payable  to  donor  by  delivery  accompanied  with  the  asugnment  of  a 
collateral  mortgage,  810. 

policy  of  insurance,  810. 

by  delivery  or  assignment,  810. 
See  Consideration. 
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E. 

ENDORSEMENT, 

See  iNDOBaEMBKT. 

ENDORSER, 
See  Indobser. 

EQUITY, 

gift  of  stock  not  enforceable  in,  454  n. 

aeoommodation  paper  indorsed  for  a  specific  parpose,  will  prevent  a  divers! 

from  that  purpose,  473. 
no  equitable  relief  on  an  illegal  note,  503. 
relief  in,  for  a  failure  of  consideration,  538. 
when  a  breach  of  warranty  is  a  good  legal  defense  by  way  of  foilare  of  considt 

ation  an  injunction  will  not  be  granted  to  restrain  the  transfer  of  the  note^  6^ 
failure  of  consideration  by  mistake,  550. 
when  may  elect  to  sue  at  law  on  note  or  in,  554. 
agreement  to  accept,  when  may  be  enforced  in,  618. 
not  to  surrender  note  that  is  paid,  678. 
proceedings  in,  on  note  transferred  pending  suit,  684. 

assignee  of  a  partial  interest  in  commercial  paper  may  maintain  a  suit  in,  734. 
indorsement  omitted  by  mistake  or  accident  may  be  supplied  by  suit  in,  793. 
Buch  equitable  relief  is  based  upon  the  implied  or  express  agreement  for  indors 

ment,  793. 
when  pledgor  will  not  be  restrained  by  injunction  from  suit,  796. 
maker  cannot  obtain  the  cancellation  of  note  for  fraud  of  payA  against  pledge 

800. 
power  of  court  of,  to  order  sale  of  collateral  security,  803. 
note  payable  as  a  gift  oatua  mortis  may  be  treated  by  the  executor  as  a  trust  f< 

the  donee  and  be  required  to  indorse  it  in,  809. 
equity  refusing  relief  by  interpleader,  818. 

Surety: 

suret/s  remedy  for  extension  is  an  equitable  one,  906. 

fraud,  918. 
surety  may  plead  a  set-off  as  an  equitable  defense,  923. 
in,  the  character  of  principal  and  surety  does  not  merge  when  judgmea 

is  rendered  against  them,  925. 
surety's  remedy  requiring  holder  to  proceed  against  the  principal  is  in 

931,  934. 
the  right  of  sureties  to  have  contribution  from  one  another  is  an  equita 

ble  one,  972. 
when  the  principal  is  insolvent  a  court  of,  will,  at  the  instance  of  t 

co-surety,  restrain  ^a  surety  from  making  a  transfer  of  property,  974. 
surety  at  common  law  was  obliged  to  proceed  in,  as  to  a  share  for  con* 

tribution  of  an  insolvent  co-surety,  977. 
court  of,  will  enjoin  proceedings  against  a  surety  and  compel  payment 

by  the  principal,  980. 
}Miyment  by  a  surety  entitles  him  in,  to  be  subrogated  to  all  rights  against 

the  principal,  982. 
a  court  of,  will  enforce  a  remedy  by  subrogation  only  on  his  surety's  in- 
demnifying the  creditor  for  costs,  985. 
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EKASUBE, 

of  an  indoraementy  717. 

presumption  frtm,  717. 
of  "renewal"  on  bill,  997. 

aa  notice  of  defects,  1011. 

ESTOPPEL, 

when  maker  of  note  estopped  from  denying  oonsideration,  455,  478. 

note  for  an  illegal  assessment,  there  is  no,  490. 

sureties  when  estopped  from  recovering  from  their  indemnity,  493. 

when  estopped  from  setting  up  the  defense  of  failure  of  consideration,  549,  561. 

note  for  work  done  w^hich  proves  defective  is  not  an,  561. 

given  in  violation  of  the  United  States  Confiscation  Act  of  1862,  561. 
by  representatives,  561. 

acceptor  against  drawer,  561. 

denial  of  injunction  against  the  transfer  of  certain  notes  is  not  an,  561. 

note  made  at  maker's  death  as  a  giA;,  his  representatives  are,  from  a  denial  of  the 
consideration,  563. 

acceptor  when,  from  setting  up  forgery,  629. 

knowingly  accepting  a  bill  with  forged  indorsement  is,  from  denying  its  suffi- 
ciency, 632. 

bank  by  certifying  a  check  drawn  upon  it  is,  from  denying  that  it  has  funds  suffi- 
cient to  pay  the  check,  646. 

when  maker,  from  setting  up  defense,  657  n. 

transferred  after  maturity,  676. 

holder,  from  setting  up  usury  for  extension  of  note,  768. 

surety  when  released  by  way  of,  919. 

statement  made  by  cashier  outside  of  his  authority  is  not,  948. 

right  of  subrogation  of  surety  includes  an,  existing  in  (av^or  of  the  principal,  984. 

EVIDENCE, 

inadequacy  of  consideration  is  admissible  as,  of  fraud,  448. 

when  mala  fides  is  charged  it  is  competent  to  introduce,  to  the  contrary,  1000. 

inadmissible  to  show  consideration  of  note  was  for  cattle  for  the  Confederate  gof* 

ernment,  496. 
proving  bill  or  note  by  holder,  565. 

See  Onus  Pbobaitdi — Parol  Evidence. 

"  EXCEPTED," 

written  by  mistake  for  "  accepted^**  600. 

EXECUTION, 

purchaser  of  note  under  an,  989. 

English  common  law  and  statute,  825. 

could  not  reach  a  note  or  bill  at  common  law,  825. 

bank  note  at  common  law,  825. 
BO  of  a  distress  warrant  for  rent,  825. 
otherwise  by  present  statute  of  1  and  2  Vict.,  825. 
payment  may  be  made  to  sheriff  or  other  officer  under  an,  825. 
in  United  States,  regulated  by  statute,  826. 
various  American  statutes,  826,  827,  828. 
return  of  an,  "satisfied  in  full,"  is  presumptive  evidence  of  payment,  941. 


Reference  iB  to  Sections. 
EXTENSION— Cbn(inu*d. 

maj  be  inferred  from  circumBtsncee,  968. 
cannot  be  inferred  from  sileoea,  96S. 
WHiver  of  discharge  bj  extension,  969. 
rights  reserved  against  BUretj,  970. 
Buret}'  indemnified  against  Iom  bj  principal,  970. 
Sa  CoNBiDEal.TION. 
•a  a  discharge  of  an  indoiBer. 
Stt  Ihdorsbb.  * 

"EXTINGUISHED," 

equivalent  to  payment,  464. 

transferring  bill  before  maturitj,  to  twoeptor,  and  igiin  hf  Iiii  Ull,  !■  no^  W7. 

note  paid  at  aatarit;  ia,  682, 

F. 

FICTITIOUS  PAYEi; 

eqniralent  to  being  payable  to  bearer,  697. 

note  delivered  t«  one  made  payable  to  another,  790. 

aa  affecting  a  bonafidt  holder,  1022. 
FOBBEAEANCE, 

of  third  penon's  debt,  is  sufficient  conaideration,  471. 

note  payable  in  future  for  an  existing  debt  implies,  471. 

it  a  BuCGcient  conBideralJon,  491. 

"for  a  reasonable  time,"  491. 

S*e  CeiiaiI>KIIl.TION— DlBCHAROB — EZTENBIOK. 

FOBEION  STATUTES, 

English  Bankrupt  Act,  488  n. 
oontrada  to  ransom  British  ship*  void,  4B5  n. 
English  Btututas  against  gaming,  611,  612. 
Slock  Jobbing  Act,  516. 

statute  making  note  valid  in  hands  of  a  i(rna;U«  holder,  617. 
Usury  Ada,  521. 
pleading  want  of  conBideration,  664. 
JVwenlment  for  accrplance  -■ 

requiring  preeentment  for  acceptance,  SS2. 

laches  in  presentment,  583,  687. 

presentment  by  and  (o  whom,  684. 

time  for  presentment,  585,  586. 

where  presented,  68T. 

drawn  on  a.  foreign  country  the  Uw  of  that  oonntrf  will  detanuint  the 

day  for  presenting  the  bill,  S8S. 
diSerent  ports  of  bills  to  be  forwaadad  in  different  ships,  686. 
when  received   loo  late  lo  be  presented,  to  hold  indorser  an  expna 

waiver  in  writing  must  be  taken,  587. 
laches  in  presentment  dischargee  the  drawer  and  indoiter,  S87. 
damsges,  587. 
AoMplane4: 

acceptance  deSited  in,  688. 
obligation  to  accept,  690. 
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FOBEIGN  QTATTJTES— Continued. 
aoceptanoe  hj  agent,  592. 

by  partnen,  593. 
when  made,  595. 

maj  be  after  acceptance  refused,  596. 
hy  signature  only,  603,  607. 
in  writing,  604,  607. 
date  of  acceptance,  608. 
must  specify  where  bill  shall  be  pud,  608. 
agreements  to  accept,  619. 
oonditional  acceptances,  627. 
acceptance  for  part  payment,  627. 
revocation  of  an  acceptance,  638. 
acceptance  what  it  admits,  641. 

is  prima  facie  evidence  of  funds  in  acceptor's  handfl^  641* 
liability  of  acceptor,  641. 
dischai^  of  acceptor,  641. 
negotiability  of  bills  and  notes,  652 
transfer  to  whom,  667. 

'   after  maturity,  681. 
blank  indorsements,  711. 
relating  to  indorsements,  713,  766. 

signature,  712. 
forgery,  712. 
its  position,  718. 
its  date,  713. 
its  consideration,  718. 
additions,  713. 
informality,  713. 
xestrictive  indorsements,  728. 
as  to  guaranty,  869. 

FOBQEBY, 

describing  a  bill  in  an  indictment  for,  588,  836. 

cannot  be  ratified,  629. 

acceptor  may  be  estopped  from  setting  up  the  forgery  of  his  signature^  629. 

praying  acceptance  on  forged  indorsement,  636. 

of  indorsements,  foreign  statutes,  712. 

recovery  on,  790. 
of  principal's  name,  effect  on  surety,  913. 

FOBM, 

of  acceptance,  699. 

no  particular  form  of  words  necessary,  699. 
of  certified  checks,  648. 
of  guaranty,  863  et  seq,  * 

may  be  either  on  the  instrument  or  on  separate  paper,  863. 
express  or  implied,  863. 

contained  in  a  transfer  or  be  independent  of  any  other  contract,  868. 

implied  as  to  a  joint  maker  or  a  joint  and  several  maker,  863 
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FORM— Con/inued. 

suretjBhip,  896  et  aeq, 

may  be  expressed  in  the  inslrumeiity  896. 

or  be  implied,  896. 

"surety''  added  to  signature,  896. 

See  GUAB1.NTY — Subett. 
FRAUD, 

transfer  through  fraud,  694. 

of  bills  and  notes  known  to  be  bad  is,  751. 

parol  evidence  admissible  to  show  indorsement  procured  by,  783. 

agent's  act  is  a,  upon  the  principal,  the  latter  not  bound  by  the  knowledge  of  tlie 

former,  1004. 

onus  of  showing,  1026. 

pleading,  1027. 

indorsement  omitted  by,  792. 

paper  obtained  from  owner  by,  and  pledged,  800. 

discharging  guarantor,  894. 

fraudulent  diversion  of  paper  discharges  surety,  917. 

surety  discharged  by,  918. 

but  it  must  be  a  false  statement  of  fact,  and  not  a  mere  expression  of  opinion^  918> 

as  a  defense  to  surety,  919. 

a  transfer  of  property  may  be  impeached  by  a  co-surety  for,  974. 

FRAUDS, 

See  Statute  of  Frauds. 

FUNDS, 

when  in,  means  available  funds  or  cash,  625. 

G. 

GARNISHMENT, 

of  maker  or  acceptor,  816. 

contrariety  of  rulings  by  the  courts,  816. 

no  presumption  in  favor  of  an  attaching  creditor  that  debt  is  still  owiqg^  817* 

answer  of  garnishee,  818. 

See  Attachment. 

• 

"GOOD," 

stipulation  that  note  is,  means  that  it  is  collectible,  867. 
parol  evidence  admissible  to  show  that,  means  valid,  868* 

"GOOD  AND  CX3LLECTIBLE," 
guaranteeing  of  note  to  be,  884. 

"GOOD,  IF  IT  IS  NOT," 

one  promising  to  make  a  note,  884. 

GUARANTY, 

General  principlee: 
defined,  849. 
distinguislied  from  a  surety,  849. 

indorsement,  849. 
must  be  specially  averred  in  pleading,  849. 
not  liable  for  conlribution,  849. 
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GUABANTY— Cbn<mu«f. 

to  pay  for  gold  to  be  supplied  for  oertaiD  purposes,  852. 
to  A.  will  include  the  firm  of  A.  &  B.,  852. 

**  for  value  received  we  guarantee  the  payment  of  the  within  note^"  852. 
of  three  months'  credit,  852. 
that  debt  is  collectible  "  for  two  years/'  852. 
,     agreement  on  separate  paper  to,  a  note  designating  the  names  of  maker 
and  indorser,  852. 
a,  of  a  note  which  is  appended  to  the  agreement,  852. 

Aeoiptance  of— notice : 

must  be  accepted,  853. 

within  a  reasonable  time,  853, 854. 

is  a  question  of  fact,  853,  854. 
if  for  a  specific  amount,  notice  of  acceptance  is  necessaiy,  853. 
as  well  as  notice  of  the  credit  given,  853. 
not  necessary  that  it  should  be  directly  between  the  parties,  854. 
knowledge  equivalent  to  notice,  854. 
may  be  shown  by  parol,  854. 
"  very  satisfactory,''  864. 
eight  months  unreasonable,  854. 

in  cases  of  general  letter  of  credit,  notice  unnecessary,  855. 
BO  where  a,  is  of  the  payment  of  draft  to  be  drawn,  855. 
written  on  back  of  note  already  drawn,  855. 
contem^raneous  with  an  agreement,  855. 
payment  of  a  certain  amount  at  certain  time,  855. 
promise  to  pay  certain  bond  if  surrendered,  855. 
letter  to  a  particular  person,  referring  to  a  designated  loan,  856. 
to  indemnify  "  unconditionally  at  all  times,"  855. 
a,  of  payment  on  reasonable  notice  of  default,  855. 
a  verbal  acknowledgment  of  liability  after  default,  855. 
a  subsequent  promise  to  pay  made  under  a  mistake  of  facts,  855. 

QnuidercUion  for : 
requires  a,  856. 

of  payment  made  by  a  stranger,  856. 
must  express  a,  446. 

forbearance  in  favor  of  a  third  person  is  a  sufficient,  471. 
a  contemporaneous,  does  not  require  an  independent  consideration,  856. 
otherwise  if  collateral,  856. 

whether  collateral  or  original  determined  by  the  circumstances^  856. 
when  made  after  the  original  contract,  856. 

a  distinct  consideration  for  the,  should  be  averred  in  the  pleadings,  856. 
the  consideration  for  the  original  contract  need  not  be  adequate,  857. 
need  not  be  a  direct  one  to  the  guarantor,  857. 

its  sufficiency  is  not  affected  by  its  subsequent  inadequacy  or  fiulure,  857. 
mere  forbearance  without  a  definite  agreement  is  not  sufficient,  857. 
for  other  illustrations  of  the  sufficiency  of  consideration,  see  857. 

CbntintUng : 

whether  continuing  determined  by  the  circumstances,  858. 
may  be  shown  to  be  so  by  parol,  858. 
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Form: 

may  be  either  on  the  instrument  or  on  a  separate  paper,  863. 
express  or  implied,  863. 
contained  in  a  transfer  or  may  be  independent  of  any  other  con- 
tract, 868. 
implied  as  to  a  joint  maker,  8C3. 

or  a  joint  and  several  maker,  863. 
part  of  paper,  734. 
one  signing  as  an  additional  maker  is  not  a,  863. 
but  a  sul)sequent  signature  as  surety  for  original  maker  is  a,  863. 
so  one  signing  on  its  face  as  "surety,''  863. 
or  one  who  "  secures  the  within  note,"  8G3. 
or  as  "  security  fur  the  fulfillment  of  the  above,"  863. 
"I  bind  myself  to  pay  promptly  after  maturity  if  not  paid  by  the 

drawer,"  863. 
signing  under  the  maker  at  payee's  request,  863. 
whether  second  signer  is  maker  or  surety,  863. 
if  surety,  the  consideration  for  it  must  be  expressed  under  the  Statute 

of  Frauds,  863. 
an  acceptance  of  a  bill  by  one  who  is  not  a  drawee  is  a,  863. 
collateral,  should  he  expressed,  749. 
is  limited  in  its  effect  to  the  immediate  parties,  749. 
a  second  acceptance  by  one  not  named  in  bill  as  drawee,  is  a,  694. 
filling  blanks,  868. 
foreign  statutes,  868. 

By  indorsement : 

indorsing  name  on  back  of  bill  or  note,  704,  708,  864. 

after  its  i«ue,  864. 
indorsing  note  "  holden  on  within,*'  864. 
"  holden  A.  B.,"  864. 

"good  to  A.  or  order  without  notice,"  864. 
"  I,  A.  B.,  backer,"  864. 

"  value  received,  I  promise  to  pay  the  sum  within  men- 
tioned," 864. 
transfer  and  guaranty  may  both  be  in  one  instrument,  865. 
will  operate  as  a  transfer,  730,  865. 
for  other  guaranties  by  indorsement,  see  865. 
indorsement  aHer  maturity,  671,  866. 

of  payment  is  an  original  promise,  866. 
and  the  indorser  is  liable  on  it,  866. 
may  be  implied,  866. 

by  payee's  indorsement  in  blank  on  a  non-n^;otiable  note,  658, 659, 

660,  866. 
or  by  the  indorsement  of  such  note  by  stranger,  866. 
or  by  payee's  indorsement  of  a  non-negotiable  certificate  of  deposit, 

660,  8(56. 
promising  "  to  make  it  good  if  it  is  not,"  866. 
may  be  shown  by  parol  to  be,  866. 
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not  necfeasary  that  person  to  whom  the  guarantj  is  made  ihould  be 

named,  872. 
or  that  the  consideration  should  be  expressed,  872,  873. 
when  applicable  to  collateral  contracts,  871. 

by  blank  indorsement  of  note  after  it  is  made  by  one 

not  a  party  to  it,  874. 
though  such  an  indorsement  might  have  been  filled  in 

with  a,  874. 
oontemporaneonsi  of  note  by  one  not  a  party  to  it  written 

on  separate  paper,  874. 
indorsed  on  a  note  at  its  making  to  induce  the  payee  to 

accept  it,  874. 
or  subsequently  indorsed  in  a  transfer  of  note  by  the 

payee  who  has  taken  it  as  agent,  874. 
of  collection  contained  in  a  transfer,  874. 
to  a  collateral  verbal  promise  to  pay  an  acceptance^  874. 
parol  promise  to  pay  debt  of  another,  874. 
promise  made  aiter  the  dishonor  of  note  to  be  respona.* 

ble  for  it,  874. 
to  pay  note  if  siiit  against  maker  is  discontinued,  874. 
or  in  consideration  of  forbearance  to  him,  8Y4. 
Oon^deration  must  be  expressed,  875. 
English  rule,  875. 
American  cases,  875. 
when  sufficiently  expressed,  876. 
need  not  be  in  words  at  length,  876. 
sufficient  if  court  **  can  see  it  in  the  transaction,"  876. 
"  value  received,^'  sufficient,  876. 
for  other  illustrations,  see  876. 
when  insufficiently  expressed,  877. 
for  illustrations,  see  877. 
proof  of  consideration,  878. 

**  value  received  "  raises  a  presumption  of  consideration,  878. 
presumed  from  averments  in  pleadings,  878. 

in  Iowa  by  statute,  an  express  guaranty  implies  a  consideration,  878. 
when  given  after  making  of  the  note,  the  onu»  of  proving  a  oonsidern- 

tion  on  holder,  878. 
by  blank  indorsement  of  stranger  consideration  for  the,  must  be  proTed, 

878. 
is  a  question  for  the  jury,  878. 
may  be  proved  by  parol,  878. 
when  the,  applies  the,  must  be  in  writing,  879. 
blank  indorsement  with  authority  to  write  a,  over  it  is  sufficient,  870. 
''indorsement  by  A.  B.  due''  is  sufficient,  879. 
insufficient  without  special  address,  879. 
or  with  the  amount  of  the  note  designated  as  guaranteed  left  blank,  879. 

J^reaentmerU  for  payment : 

formal,  not  in  general  necessary,  880. 

unless  he  is  actyally  damaged  by  the  want  of  it,  880. 


820  INDEX. 

Beferenoe  is  to  Sections. 

GUARANTY— OwUinuwf. 

a,  of  one  who  undertakes  to  "save  harmleas"  a  lender  of  money, 

887. 
negligence  causing  actual  damage  to  guarantor  will  efiect  kis  dis- 
charge, 888. 
negligence  amounting  to  a  discharge,  question  for  the  jury,  888. 
onus  being  on  holder  to  show  that  guarantor  was  not  injured  bj 
indulgence,  888. 
#  is  entitled  to  have  suit  brought  against  maker  at  maturity  of  note, 

888. 
or  when  maker  has  left  the  State,  888. 
when  not  necessary,  889. 

^*  holder  without  demand  or  notice,''  889. 

a,  of  payment  and  collection  of  a  note,  **  with  coets,  if  any  made," 

889. 
a,  of  note,  "  according  to  its  terms,''  889. 
a  conditional,  on  holder's  "  using  all  proper  means  for  collection," 

889. 
for  other  illustrations,  see  889. 
damaged  by  negligence,  890. 
what  is  due  diligence,  891. 

held  to  imply  "  the  most  rapid  and  vigorous  methods  of  the  Law," 

891. 
''by  the  usual  legal  remedy,"  891. 
m^ist  exhaust  his  legal  remedy  against  the  maker,  891. 
must  use  "  every  legal  endeavor,"  891. 
is  a  question  of  fact  for  the  jury,  891. 

in  North  Carolina  requires  prosecution  of  the  maker  to  execation 
and  return  nulla  bona,  891. 
"  by  due  process  of  law,"  892. 
"  ultimate  payment,"  892. 
for  other  illustrations,  see  891,  892. 
what  is  not  due  diligence,  893. 

Diteharged  by  fraud : 

will  discharge  guarantor  from  liability  to  original  payee^  894. 
agreement  to  accept  a  draft  in  consideration  of  another  contract  which 

is  broken,  894. 
mere  failure,  without  fault  of  holder,  to  secure  an  indoraer  as  agreed, 

will  not  discharge,  894. 
cannot  avail  himself  of  principal's  fraud  as  a  discharge  at  suit  of  a  bona 

fide  holder,  894. 

Discharged  by  extension : 

extension  granted  by  holder  to  principal  debtor,  894. 

arranged  with  maker's  agent,  894. 
maker  becoming  bankrupt  and  the  guarantor  is  thereby  damaged,  8M. 
by  renewing  bill  without  guarantor's  knowledge,  894. 
or  by  taking  a  new  note,  894. 

even  though  the  note  taken  is  payable  in  one  day,  894. 
but  not  so  of  note  for  the  exact  term  for  which  the,  was  given,  894  n. 
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stolen  note  depoaitol  with  a  bank  and  credited  to  the  depotttor  bat  not 

drawn  against,  457. 
bank  ia  not  a,  of  a  note  sent  to  it  for  ooUectJon,  457. 
exiating  debt,  401,  463. 

and  forbearance,  4S2. 
afiected  b/  inadequacy  ofoonBideration,  660. 
Ste  Bos  A.  Fide  Holdek. 
HOLIDAYS, 

preMDtment  for  acceptance  on,  580, 5S5> 


IMPLICATION, 

acceptance  by,  689,  620. 

an  agreement  to  transfer  a  noto  u  by,  an  sgrMment  for  ita  IndorMOMn^  6 
INDORSEMENT, 

defined,  701,  7S6. 

when  not  equivalent  to  an  acoeplance,  600,  618. 

*  acceptance  doee  not  admit  the,  632. 

of  note  payable  to  bearer  by  payee,  658. 

forged,  ia  not  a  transfer,  662. 

to  hold  drawer  there  must  be  proof  of  the,  662. 

by  joint  payees,  663. 
owners,  663. 

may  be  tiefore  bill  is  drawn,  668. 

■uch  an,  ia  a  letter  of  credit  for  an  iadeSoito  inm,  SttS. 

on  a  partially  completed  bill,  668, 

on  a  po«t.dBted  bill  before  its  date,  668. 

sfler  tnatorily,  670,  673,  739. 

does  not  relate  back  to  date  of  note,  6S7. 
is  equivalent  to  new  bill  at  light,  671. 

or  to  a  renewal  payable  on  demaod,  67L 
or  a  negotiable  demand  note,  671. 

in  official  capacity  is  notice  of  defects,  1010. 

vithout  delivery,  S05. 

i«  a  new  contract,  739. 

and  is  governed  by  the  law  then  in  force,  789. 

of  a  note,  may  be  declared  on  at  common  law  as  a  Mil,  7SB. 

contingent  on  demand  and  notice,  768. 

foreign  statutes,  766. 

averments  as  to,  in  pleading,  773. 

parol  evidence  to  explain,  778  *t  teq. 

must  be  proved,  774. 

by  a  corporation  should  be  by  a  duly  autborited  officer,  9B8. 

a  constitute  holder  a  purchaser  in  the  usual  course  c 
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is  the  odIj  recognized  method  of  traiiBferruig  bills  and  notfls  pajiUe  to 

order,  700. 
is  either  general  or  special,  700. 
special,  does  not  require  the  words  "  or  order/'  700. 
definition  of,  bj  Judge  Daniel,  701,  786. 
position  of,  701. 
foreign  statutes,  713. 
need  not  be  on  the  back,  701. 
may  be  on  an  allonge^  701. 
can  only  be  in  writing,  702. 
must  be  signed  by  the  indorser,  702. 
mark  is  suffierent,  702. 
indorser's  initials  sufficient,  702. 
may  be  in  pencil,  702. 

seal  not  necessary  in  case  of  corporation,  702. 
figures,  702  n. 

there  is  no  limit  to  the  number  o(  on  bill  or  note^  702. 
attestation  not  necessary,  703. 
American  statutes,  703. 
no  particular  words  necessary,  704. 
"pay"  or  "pay  to,"  704. 
"pay  A.  on  account  of  the  B.  Bk.,"  704 
formal  assignment  equivalent  to  an  indorsement^  TOIb 
a  manifest  ellipsis  may  be  supplied,  704. 
misspelling  corrected,  704. 
guaranty  is  not  an,  704. 

is  an,  704. 
date  o^  704. 
blank  indorsement,  705. 

transfers  the  title^  707* 
special,  after  a  blank,  705. 
foreign  statutes  as  to  consideration,  714. 
additions,  714. 
informality,  714. 
ante-dating,  713. 
date,  713. 
position,  713. 
forgery,  712. 
signature,  712. 

Modified : 

with  waiver  of  protest,  Ac.,  723. 
conditional,  723. 

does  not  afiect  negotiabili^,  728. 
restrictive,  724,  1009. 

restrains  negotiability,  724. 
is  revocable  at  pleasure,  724. 
"to  A.  only,"  "for  use,"  "account  credit  of  B.,"  725. 
for  other  illustrations,  see  725. 
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"for  collection,"  726,  736. 

carries  no  power  of  sale  with  it,  726. 
the  indorsee  is  a  mere  agent  for  the  indorser,  726. 
is  not  a  transfer  of  bill,  726. 
does  not  destroy  negotiability,  726. 
will  not  be  presumed  to  be  restrictive,  726. 
effect  of  restrictive,  727. 
foreign  statutes,  728. 
special,  as  notice  of  defects,  1008. 

does  not  destroy  negotiability,  655. 
holder  may  strike  out  such,  as  are  not  necessary,  715. 
equitable  owner  may  strike  out  such,  as  are  not  necessary,  716. 
bank  may  strike  out  the  cashier's,  715. 
not  a  restrictive,  715. 
thief  cannot,  715. 
when  the  first  of  several,  is  in  blank,  holder  may  strike  out  intermedi- 

ate,  716. 
holder  intentionally  striking  out  the,  indorser  is  discharged,  716. 
not  so  if  struck  out  by  mistake,  716. 
erasures,  716. 

18  irrevocable  after  delivery,  717. 
by  way  of  pledge,  may  be  struck  out,  717. 
holder  may  strike  out  a  special,  by  himself,  without  showing  that  it  was 

made  for  collection,  717. 
at  trial  holder  may  strike  out  his  own,  717. 

or  a  subsequent  special,  717. 
alteration  of,  718. 
taking  up  bill  for  honor  is,  in  effect^  striking  out  the,  of  all  snbseqaent 

indorsers,  718. 
pleading,  718. 
re-indorsement,  719. 
"without  recourse,"  720. 

is  the  proper,  for  an  agent  to  adopt,  720. 
in  such,  there  is  an  implied  warranty  of  title,  7S^,  755. 

statutes,  755. 
of  its  validity,  720,  752,  756. 
prior  signatures  are  genuine^  720, 
752. 
does  not  warrant  the  authority  of  an  agent,  752. 
similar  expressions,  721. 
effect  on  bona  fides,  722. 

on  negotiability,  722. 
erasure  of,  is  a  material  alteration,  722. 
American  statutes,  722. 

£rregular  indorBements. 
By  stranger : 

of  frequent  occurrence  in  the  United  States,  829. 
generally  done  to  procure  credit  for  the  maker,  829. 
presumed  to  have  been  done  at  time  when  note  was  made,  829. 
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although  aller  tlie  irords  "  irithout  demuid  or  notice,"  829  n. 
St  leMt  so  wher«  luch,  appear*  above  that  of  the  payee,  829. 
may  be  shown  by  parol  evidence  (□  hare  been  so,  S29. 

where  it  is  found  below  that  of  (he  payee,  S29. 
the  indorser  in  such  case  not  being  liable  as  a  joint  maker,  829  ik 
muBt  be  BO  bIiokd  to  (ix  such  indorser  as  a  maker,  S29. 
but  the  contrary  may  also  be  shown,  829. 
time  when  such,  was  made  is  material,  829. 
if  made  after  delivery  it  is  •  guaranty,  829. 
though  has  been  lield  to  be  a  maker  or  surety,  829. 
where  he  ugned  the  day  after  the  note  was  made,  S2S. 
eren  some  monthB  afterwards,  according  to  agreement,  829. 
or  at  any  time  before  maturity  of  cute,  629. 
in  order  to  induce  a  purchaser  to  take  it,  829. 
in  South  Carolina  Buch  indoraer  is  a  maker,  829. 
though  he  signed  after  delivery  to  payee,  829. 
the  payee  subsequently  indoising  above  him,  829. 
and  negotiating  the  note  with  such  indoisement,  829. 
Tiew  which  finds  moat  support  is  that  auch  ao,  is  prima  facia  m  joint 

maker,  831,  833. 
olgected  to  becauae  the  poeition  of  the  dgnature  indicates  a  contraij  io- 

UnUon,  831. 
in  England,  held  to  be  the  drawer  <^  a  new  hiU,  831. 
and  liable  as  sn<^  to  the  indorsee,  831. 
(hough  held  to  be  a  maker  without  a  gpecial  undertaking  to  that  t^cL, 

631. 
in  Massachusetts  notice  of  dishonor  neceesaiy  by  statute,  831. 
holder  is  a  maker,  631. 
regular  and  formal  maker  is  a  nurety,  83t. 

although  liable  to  such  co-surety  for  contribution  if  so  utHlerstood,  831. 
both  beiog  in  «uch  case  accommodation  parties  and  auretie*  for  the 

payee,  831. 
is  a  joint-maker  notwithstanding  a  siibaequent,  by  the  payee  ahove  the 

third  party's  signature,  632. 
although  there  was  an  express  agreement  between  the  original  partiei 

that  he  ehould  be  a  surety  only,  832. 
and  though  he  wss  ignorant  of  the  l^al  efiect  of  his,  832. 
and  had  expressly  refused  to  become  a  surety,  S32. 
or  bad  said  he  would  only  become  liable  as  iudorBer,  832. 
M>  where  maker  had  oaked  him  to  iudorae,  632. 

the,  was  "  without  recourse,"  832. 
most  share  in  the  original  consideration,  832. 
is  sufficient  to  support  his  liability  te  maker,  832. 
consideration  going  wholly  to  maker  will  he  a  surety  as  to  him,  632. 
is  bound  by  acknowledgment  of  co-maker  taking  debt  out  of  th*  Stmtnt* 

of  Limitations,  632. 
entitled  to  formal  demand,  832. 
and  discharged  by  failure  to  make  it,  832. 
so  where  the,  was  "  without  demand  and  notice,"  833. 
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or  ''  responsible  without  demand  or  notice/'  833. 
parol  evidence  of  different  intention  is  admissible,  833. 
between  the  immediate  parties  to  the  contract,  833. 
but  not  against  a  bona  fide  holder  of  note,  833. 
is  admissible  in  an  action  by  him  against  the  pajee  as  prior  in- 

dorser,  833. 
although  the  payee  indorsed  first,  833. 
parol  evidence  requisite  to  render  such  indorser  liable  either  as  maker 

or  guarantor,  833. 
to  hold  him  as  maker  not  only  must  such  intention  be  proved  but  the, 
was  at  the  inception  of  the  note,  833. 

also  that  he  was  privy  to  the  original  consideration,  833. 
an  averment  that  the,  was  made  before  its  delivery  to  induce  payee  to 

take  it  is  sufficient,  833. 
though  if  such  averment  be  denied  by  the  plea  he  might  be  shown  to  be 

a  guarantor,  833. 
according  to  his  intention  he  has  been  held  to  be  a  maker  or  soie^,  833. 
a  maker  or  indorser,  833. 
or  guarantor,  833. 
guarantor  or  indorser,  833. 
is  a  question  of  intention,  from  the  evidence,  833. 
restricted  to  actions  between  the  original  parties,  833. 
and  in  the  absence  of,  by  the  payee,  833. 
Buch,  appearing  above  that  of  the  payee,  833. 

was  made  presumptively  to  obtain  credit  with  the  payee,  833. 
in  opposition  to  the  view  that  sucli,  is  a  maker,  he  is  liable  as  an 

indorser,  834. 
his  position  on  the  back  of  the  note  indicating  that  intention,  834. 
this  is  "  the  New  York  rule,"  834. 
where  the  note  was  payable  to  maker's  own  order  and  indorsed  by  him 

before  its  delivery,  834. 
payee's  name  left  blank  and  afterwards  filled  with  the  name  of  sach 

indorser,  834. 
intention  shown  by  the  signature  as  ''A.  B.,  indorser,"  834. 

"A.  B.,  security,"  834. 
**  as  if  made  payable  to  my  order  and  by  me  indorsed,"  834. 
signing  after  the  payee  to  enable  him  to  get  the  note  discounted,  834. 
such,  without  that  of  the  payee  is  an  accommodation,  835. 

so  of  a  firm  name  in  Massachusetts,  835. 
several  indorse  a  joint  and  several  note,  one  being  a  maker,  the  others 

liable  in  their  order  as  indorsers,  835. 
successive,  are  joint  accommodation,  835. 
making  the  indorsers  liable  to  contribute  as  co-sureties,  835. 
but  the  contrary  has  been  held  on  parol  evidence  of  intention,  835. 
where  the  note  was  afterwards  indorsed  by  the  payee,  835. 
in  action  by  the  payee  as  between  themselves,  such  indorsers  signing 
before  payee  and  before  delivery,  are  indorsers  or  sureties,  835. 
according  to  their  intention,  835. 
if  indorsed  by  the  payee,  the  third  person  is  liable  as  indorser,  835. 
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Nonrtiegotiahle  instrumenis : 
is  a  guaranty,  830. 

not  entitled  to  formal  presentment  and  notice  of  dishonor,  830. 
is  an  original  maker,  830. 
or  guarantor,  830. 

according  to  the  intention  of  the  parties,  830. 
which  must  be  averred  and  proved,  830  n. 
joint  maker,  830. 
and  as  such  not  entitled  to  notice  of  dishonor,  830. 

How  filled : 

the  construction  of  such,  determines  in  general  what  contract  maj  bt 

written  over  the,  840. 
thus  in  some  states  a  guaranty  may  be  written,  840. 
on  proof  of  such  agreement,  840. 
or  at  suit  of  the  payee,  840. 

especially  if  the,  is  after  and  not  at  the  time  of  making  the  note^  840. 
contra  in  other  states,  840. 

and  if  such  contract  is  written  by  mistake  it  may  be  canceled,  840. 
in  some  states  holder  can  write  an  absolute  promise  to  pay,  840. 
or  a  joint  promise  to  pay  as  co-maker,  840. 
or  an  original  promise  or  indorsement,  840. 
but  not  a  contract  as  surety,  840  n. 
in  suit  by  payee  the  actual  contract  made  by  the  parties  may  be  written 

over  the,  840. 
if  the,  was  after  the  maturity  of  the  note,  this  could  not  be'  done  ia 

Massachusetts,  840. 
bu(  could  in  Connecticut,  840. 
wrongly  filled  might  be  disregarded  at  the  trial,  840. 

Poarol  evidence : 

admissible  at  suit  of  the  payee  to  show  that  the  indorser  was  a  maker,  84L 
or  at  suit  of  the  payee's  immediate  indorsee,  841  n. 
a  surety  or  maker,  841. 
not  a  maker,  841. 
a  guarantor,  841  n. 
of  an  indorsee  after  maturity,  841  n. 
of  the  payee,  841  n. 
an  indorser,  841. 
a  second  indorser,  841. 
an  indorser  or  guarantor,  841. 
a  second  indorser  or  guarantor,  841. 
a  surety,  841. 
whether  the  note  is  negotiable  or  not,  841. 
although,  was  made  after  maturity,  841. 

payee's,  without  recourse  was  afterwards  placed 
above  it,  841. 
even  where  it  stood  below  that  of  the  payee,  841. 
only  against  original  parties  or  purchasers  after  maturity  or 
with  notice,  841. 

unless  the  paper  is  non-negotiable,  841. 
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at  least  prima  facie  so,  843. 

a  loan  from  the  payee  to  the  maker  is  sufficient,  843. 

so  credit  given  by  the  payee  to  maker,  843  n. 

the  adequacy  of  the  consideration  of  the  original  note  is  immaterial,  843. 

if  the,  was  subsequent  to  the  making  of  the  note,  sufficient  consideration 

must  be  shown,  843. 
and  by  the  New  York  statute  the  consideration  for  a  guaranty  most  be 

expressed  in  the  note,  843. 

Liability  to  payee : 

is  a  question  of  intention,  844. 

to  be  determined  by  parol  evidence,  844. 
so  liable  if  he  indorsed  for  the  purpose  of  guaranteeing  the  note,  844. 

with  the  payee's  knowledge,  844. 
or  with  words  or  acts  that  were  so  understood,  844. 
and  this  is  true  although  the  indorser  had  refused  to  become  the  maker's 

surety,  844. 
and  was  ignorant  of  the  effect  of  his,  844. 

though  the  payee  afterwards  indoi'sed  above  him  without  recourse,  844. 
to  hold  such  indorser,  payee  must  specially  aver  his  liability  to  him,  844. 
by  Iowa  statute  such  indorser  is,  as  guarantor  on  his  using  due  diligenoe 

in  suing  the  maker,  844. 
California  statute,  as  an  indorser,  844. 
so  in  New  York  and  Wisconsin  without  a  statute,  844. 
in  Indiana,  as  indorser  on  negotiable  paper,  844. 

as  surety  on  non-negotiable  paper,  844.  « 

other  cases,  as  maker  and  not  indorser,  844. 
although  only  an,  was  intended  by  the  maker  and  indorser,  844. 
and  although  the  note  was  not  indorsed  until  months  afterward  ander 

the  original  agreement,  844. 
payee  indorsing  above  such  indorser  to  negotiate  the  note,  844. 
the  indorsement  being  intended  as  security  to  the  payee,  844. 
80  under  a  special  averment  that  the,  was  made  to  induce  the  payee  to 

take  the  note,  844. 
in  Massachusetts  before  statute  of  1874,  liable  as  maker,  844. 
as  joint  maker,  may  be  shown  by  parol  evidence,  844. 
and  in  some  states  requires  special  proof,  844. 
has  been  held  to  be  that  of  guarantor,  844.. 
and  as  such  provable  by  parol  evidence,  844  n. 

of  guarantor  or  maker,  844. 
although  strictly  an  indorser,  844  n. 
and  of  a  surety,  844. 
liability  to  payee  denied,  845. 

before  delivery  not  liable  to  payee,  845. 
or  to  one  purchasing  note  from  him,  845. 
at  least,  to  a  purchaser  taking  it  without  the  payee^i^ 
846. 
■o  held  where  the  indorser  intended  to  become  an  indorser,  845. 
mod  refused  to  be  a  joint  maker  with  the  knowledge  of  the  payee^  84li« 
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in  some  States  he  is  entitled  as  guarantor  to  reasonable  notice  of  demand 

and  dishonor,  847. 
five  days  after  maturity  of  the  note  has  been  held  to  be  reasonable  notice 
when  the  maker  was  insolvent,  847. 

Action  against  maker  and  indorser : 

if  the,  is  before  delivery  to  payee,  may  be  sued  in  some  States  jointly 

with  the  maker  as  an  indorser,  848. 
but  this  has  been  questioned  where  the  note  is  not  negotiable,  848. 
does  not  appear  to  be  necessary  in  case  of  a  negotiable  note,  848. 
such  joint  action  can  be  brought  where  the,  is  subseqi^ent  to  the  m*Ht>g 

of  the  note,  848. 

INDORSEMENT  IN  BLANK, 
what,  705. 

is  equivalent  to  bill  payable  to  bearer,  705. 
transferable  by  delivery,  705. 
after,  further  indorsement  unnecessary,  705. 
may  follow  a  special  indorsement,  705. 
holder  may  sue,  706. 
transferee  may  sue,  706. 

agent  receiving  note  for  collection  may  sue,  706. 
holder  may  treat  such  an,  as  a  transfer  to  him,  706. 
or  a  power  as  agent  to  collect  the  payment,  706. 
is  a  transfer  of  the  title,  707. 
may  be  filled  up,  708. 

with  the  contract  agreed  upon,  868. 
any  consistent  contract^  708. 
cannot  write  "  security  "  over  it,  708. 
or  fill  it  with  a  waiver  of  demand,  708. 
or  notice  of  protest,  708. 
or  with  a  guaranty,  660,  708,  836. 
eantray  838,  868. 
may  be  filled  up  by  any  subsequent  holder,  709^ 

with  his  own  name,  709. 

hy  an  equitable  holder,  709. 

bj  administrator  of  deceased  holder,  709. 

not  by  an  attorney  for  collection,  709. 

by  bank  cashier,  709. 

by  agent,  709. 

by  partner,  709. 
no  discharge  of  intervening  indorsements^  709. 
effect  of  filling,  710. 
may  be  filled  with  a  special  indorsement,  710. 

at  time  of  trial,  710. 
after  death  of  maker,  710. 
such  filling  is  a  protection  against  fraudulent  pledge  or  sale,  710. 
foreign  statutes,  711. 
•of  non-negotiable  instruments,  660. 
indorsee  may  fill  with  promise  to  pay  contents  to  himself,  660. 
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his  liability  is  not  affected  by  the  non-performance  of  a  contingent  contract  be- 
tween the  maker  and  the  purchaser  for  a  deposit  of  collateral,  747. 
or  by  the  fact  that  the  acceptance  was  for  an  illegal  gaining  debt,  747. 
or  that  the  note  was  payable  to  bearer  and  might  have  been  transferred  witboat 

indorsement,  747. 
may  reserve  all  warranty  arising  from  the  indorsement,  752. 
Kable  for  the  validity  of  bill  or  note,  756. 
liability  of,  on  non-negotiable  paper,  658,  659. 

when  note  made  "with  recourse,"  659. 
liability  of,  on  paper  transfer  aller  maturity,  670,  671. 
accommodation,  692. 

may  be  shown  by  parol  evidence,  692. 
liable  successively,  740. 

though  between  immediate  parties  a  different  relation  may  be  shown,  740. 
as  to  remote  holder  successive  indorsers  are  liable  seyerally  and  not  jointly,  740. 
so  of  a  note  taken  in  renewal,  740. 
though  both  were  accommodation,  740. 
statutes  of  Georgia  and  Montana,  740. 
successive  accommodation  indorsers,  740. 
liable  as  co-sureties  by  express  agreement,  740. 
contract  of,  742. 

to  pay  with  damages,  742. 
interest,  742. 

not  attorney's  fees,  742. 
surety  liable  before  accommodation,  to  maker,  742. 
right  to  indemnity  from  maker,  743. 
his  liability  is  a  "debt,"  743. 
attachment^ill  lie,  743. 
not  a  surety,  744. 

unless  he  sign  as  ^n  accommodation,  744. 
or  such  intention  be  shown,  744. 
"  surety  "  added  to  signature,  744. 

Discharge  by  payment : 

discharged  by  payment  or  satisfaction,  772. 

payment  by  a  prior  party  is  not  a  discharge  of  the,  772L 

by  a  subsequent,  will  not  affect  the,  772. 
indorsement  altered,  772. 

demanding  payment  of  the  drawer  after  protesting  the  bill,  772. 
after  judgment  promise  on  holder's  part  not  to  hold  the,  772. 

notice  of  dishonor,  holder  may  receive  additional  guazaotiei,  T7% 
or  request  the  maker  to  apply  on  another  note  a  payment,  772. 
may  waive  his  discharge,  772. 
making  a  voluntary  payment  is  not  a  waiver,  772. 

Holder' 8  duty  as  to  eoUaterale : 

cannot  at  common  law  compel  the  holder  to  first  exhaust  collaterally  77L 

otherwise  by  statute  in  Minnesota,  771. 

in  Indiana  diligent  prosecution  by  maker  of  collaterals  is  required,  77L 

holder  surrendering  the  collateral  discharges  the,  771. 

improper  sale  ofoollnterults  771. 
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giving  time  on  receiving  collateral,  768. 

if  extension  is  without  consideration,  it  will  not  dischaige  the^  768 

mere  delay  or  indulgence  is  not,  768. 

extension  of  another  note  secured  by  same  mortgage  is  not,  768. 

nor  the  certifying  a  check,  768. 

or  if  the  consideration  is  usurious,  768. 

but  holder  is  estopped  from  setting  up  the  usury,  768. 

money  paid  as  "additional  interest"  may  be  a  valid  consideration,  7G8 

so  payment  of  an  installment  on  note  before  maturity,  768. 

agreeing  to  pay  a  higher  rate  of  interest,  768. 

on  an  unfulfilled  condition,  768. 

INFORMALITY, 

of  indorsements,  714. 
See  Form. 

INSTALLMENTS, 

an  acceptance  may  be  made  payable  in,  626. 

INTEREST, 

overdue,  as  notice  of  defects,  1007. 
a  guaranty  of  note  or  bill  includes,  851. 
payment  of,  for  an  extension,  963. 
surety  entitled  to  recover,  on  the  amount  paid,  981. 
See  Usury. 

"10  U," 

not  the  subject  of  a  gift  eauM  mortie,  810. 

J. 
JUDGMENT, 

against  principal  and  surety  merges  their  relation,  925. 

not  so  in  equity,  925. 

or  in  Texas  by  statute,  925. 

L. 

LAW  AND  FACT, 

Questiona  of  fact  for  a  jury : 

diligence  against  maker  of  note.  768. 

agents  authority  to  indorse,  774. 

character  of  holder,  986,  992. 

due  caution,  996,  997. 

good  faith,  1000,  1025. 

whether  a  guaranty  has  been  accepted,  858. 

notice  of  acceptance  of  guaranty  within  a  reasonable  time,  854. 

date  of  guaranty,  868. 

whether  guaranty  forms  part  of  the  original  oontraot,  871, 878. 

consideration  for  a  guaranty,  878. 

seasonable  demand,  882. 

notice  of  maker's  default,  887. 
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MAKER, 

an  irregular  indorser,  when  liable  as  a,  831  et  $eq, 
a  guarantor,  when  liable  as  a,  849. 

inability  of,  to  pay  when  must  be  proved  to  hold  guarantor,  850. 
when  may  be  sued  jointly  with  the  guarantor,  862. 
signing  as  an  additional,  863. 

signing  under  the  maker  of  note,  at  payee's  request,  is  a,  as  to  such  payee,  863w 
joint  makers  as  sureties,  904,  905,  906. 
accommodation  maker,  907. 
See  Indorsement. 

MARK, 

sufficient  for  an  indorsement,  702. 

MARKS, 

peculiar,  on  paper  as  notice  of  its  character,  1011. 

MARRIED  WOMEN, 
note  by,  458,  489. 

for  husband's  debt,  466. 
acceptance  by,  471. 

a  conveyance  by,  not  a  valid  consideration  for  a  note,  478. 
agreement  by,  for  arbitration  no  consideration  for  note^  481. 
consideration  for  a  note  by,  must  be  proved,  562  n. 

notwithstanding  her  own  admissions,  562  n. 
gift  causa  mortU  may  be  made  by  wife  to  husband,  805. 

MATURITY, 

of  bills  payable  at  or  after  sight  is  fixed  by  presentment,  568. 

acceptance  may  be  after,  of  bill,  596. 

reckoned  from  protest,  608. 

note  transferred  after  maturity  is  payable  on  demand,  672. 

indorsement  after,  effect  of,  670,  671,  672,  673,  674. 

payment  before,  680. 
at,  682. 
"  MEM.," 

written  on  check  as  notice  of  its  character,  1011. 

MEMORANDUM, 

attached  to  note  or  bill  as  notice  of  defects,  1009, 1013.    ^ 

MERGER, 

illegal  consideration  of  note,  in  judgment,  536. 
relation  of  principal  and  surety,  by  judgment,  925. 
otherwise  by  statute  in  Texas,  925. 

MISTAKE, 

note  by,  458. 

indorsement  omitted  by,  792. 

may  afterwards  be  supplied  by  suit  in  equity,  793. 

but  purchaser  has  no  authority  himself  to  supply  the  missing  indorsement^  793. 

"MONEY," 

as  a  gift  catisa  mortis  includes  a  note,  809. 
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NON-NEGOTIABLE-OmiiniuxI. 

indoreement  of,  billi  and  nota  not  equivalent  to  an  amgnment,  700  n. 
title  (o,  paper  is  not  pmamed  from  poaseauon,  777. 
instruments  subject  to  attachment,  824. 

before  its  maluritj,  824. 

if  there  is  no  evidence  of  its  prior  transfer,  S24. 

but  a  prior  transfer  will  lake  effect  against  such  attadtmeot,  S84. 
if  notice  neceesarj,  belbre  answer  b;'  maker  is  suffident,  824. 
may  be  stated  in  the  angwer  on  information  aad  belief^  624. 
indoraement  bj  stranger  of  a,  note,  830. 
guanult}r  when,  861. 

of,  inBlrumeDte,  866. 
NOTARIAL  MARKS, 

as  notice,  1006. 
NOTICE, 

absence  of  indoraement  hj  payee  is,  of  equities,  7SS. 

should  be  given  to  pledgee  by  sure^  to  we,  796- 

notice  of  sale  by  pledgee  should  be  given  to  pledgor,  802. 

of  transfer  when  required,  620,  824. 

may  be  stated  in  answer  on  inforination  and  belief^  824. 

auffident  if  given  after  the  attachment  in  Indiana,  820. 

in  Louisiana  must  be  given  to  the  drawer,  620. 

Vermont  law,  S21. 

Buffident  if  given  to  one  of  Hveral  joint  and  levend  makw^  SSL 

or  to  an  accommodation  indoiser,  821. 

to  surety  not  necematj,  821. 

should  be  given  by  indorsee,  821. 

or  his  collecting  agent,  821. 
inores  to  the  benefit  of  a  aubeeqnent  indorsee,  821. 
knowledge  is  equivalent  to  notice,  821. 
notice  of  acceptance  of  a  guaranty  when  neceesary,  863,  864. 

unnecessaiy,  8fifi. 
what  notice  sufficient,  854. 
wuver  of  notice,  855. 

reasonable  notice  of  maker's  defaalt  is  a  question  for  the  jnry,  887. 
"surety"  added  to  signature  is  notice  of  lie  character,  896. 
by  surety  to  holder  to  proceed  sgainsl  principal,  932,  933  et  ug, 
as  affects  a  bona  fide  holder,  1002  tt  teg. 

See  Bona.  Fide  Holder. 
NOTICE  OF  DISHONOR, 

drawer  and  indoiier  discharged  by  want  of,  669. 

indoiser  is  entitled  to  notice  of  dishonor  on  an  indoraement  after  matniUy,  67& 

not  in  Georgia  by  sUtatt^  672. 

parol  evidence  to  show  waiver  o^  784. 

ot  dishonor  unneceeBBry  to  hold  guarantor,  880,  683. 

of  maker's  default  unnecessary  to  hold  guarantor,  884. 

unless  be  suSen  damage  &om  want  of  it,  885. 
of  protest  when  unnecessary  to  hold  guarantor,  383, 
necemar;  to  hold  guarantor,  886. 

See  Dishonor. 
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on  holder  to  prove  that  the  guarantor  was  not  ii^ured  bj  indnlgenoe,  888. 
note  signed  by  three  the,  upon  the  third  in  action  for  indemnity  against  the  other 
two  as  principals  to  show  that  the  second  was  a  principal  and  not  a  sure^,  897. 

OVERDUE  PAPER, 

as  notice  of  defects,  1006. 
interest  overdue  as  notice,  1007. 

P 
PAROL  EVIDENCE, 

admissible  to  show  an  irregular  indorser  to  be  a  surety,  839. 

to  explain  a  blank  indorsement  by  a  stranger,  841. 

indorsements  between  immediate  parties,  778. 
eorUrOf  778. 
to  show  liability  of  an  irregular  indorser  to  the  payee,  844. 

knowledge  or  notice  of  acceptance  of  a  guaranty,  854. 

that  a  guaranty  is  continuing,  858. 

an  indorsement  upon  a  non-negotiable  note  to  be  a  goarantyy 

866. 
that  "  good  "  indorsed  on  a  note  means  valid  and  not  ipetely 

collectible,  868. 
extent  of  guarantor's  liability,  868. 
that  guaranty  was  made  at  the  date  of  note,  868. 
the  actual  date  of  the  guaranty,  868. 
when  a  guaranty  is  an  independent  contract  from  the  original, 

871,  873. 
consideration  for  a  guaranty,  878. 
that  one  signing  as  "  surety  "  is  a  principal,  896. 
the  relation  of  joint  makers  as  between  themselves,  897. 
in  action  between  three  signing  a  note,  that  the  last  two  w«n 

sureties  for  the  first,  897. 
between  the  parties,  their  relation,  908. 
at  suit  of  payee,  their  relation,  909. 
against  party  with  notice,  their  relation,  910. 
that  transfer  was  made  by  the  wrong  person,  662. 
actual  date  of  a  blank  indorsement,  686. 
character  of  accommodation  indorser,  692. 
liability  of  indorsers  in  the  order  in  which  they  appear,  741. 
that  the  note  indorsed  by  him  in  blank  was  taken  as  agent  for 

the  plaintiff,  779. 
that  the  words  **  without  recourse,''  after  being  omitted  by  mia- 

take,  were  added  by  consent,  779. 
that  blank  indorsement  was  made  ''  for  collection,"  780. 
liability  of  successive  indorsers  inter  te,  781. 
consideration  for  indorsement,  782. 
as  against  an  immediate  indorsee,  782. 
to  show  fraud  in  an  indorsement,  783. 

or  that  it  was  made  upon  a  special  trust,  783. 
date  of  blank  indorsement,  829. 
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inadmiBflible  to  show  the  relation  of  the  parlies  98,  against  a  bona  fide  holder,  911. 
to  vary  a  written  instrument,  565. 

to  show,  in  snit  on  a  note  for  a  deed,  a  contract  other  than  the  deed, 
665. 
that  a  note  given  by  A.  to  B.,  in  consideration  of  C's  note 
to  A.  and  a  debt  due  from  G.  to  B.,  was  given  onlj  to 
facilitate  the  collection  of  C.'s  debt,  565. 
contemporaneous  parol  agreement,  565. 
in  Indiana,  want  of  consideration  in  the  transfer  of  a  note^ 
565. 
though  otherwise  if  such  transfer  was  accompanied  bj 
fraud,  565. 
See  Guaranty — Indobsemxkt — Subbtt. 
PAETIES, 

relatiop  of  the,  as  notice  of  the  character  of  the  paper,  1014. 

on  suit  to  collect  collateral'  bj  pledgee  not  necessary  to  join  pledgor,  796. 

pledgee  may  bring  suit  on  collateral  in  his  own  name,  796. 

or  in  the  name  of  the  pledgor,  796. 

transfer  by  assignment,  parties  to  action,  791. 

PARTNERS  AND  PARTNERSHIP, 

accommodation  paper  by,  472. 

knowledge  by,  that  it  is,  473. 

may  give  a  valid  bill  to  firm  for  bills  receivable  of  the  firm,  479. 

acceptance  by,  593. 

acceptance  admits  the  existence  of  a  firm,  631. 

indorsement  by  one  partner  to  the  other  for  collection,  746. 

first  indorser  as  against  the  second  indorser  cannot  show  that  they  were^  746. 

accommodation  indorsement,  990. 

notice  to,  1003,  1004. 

paper  as  notice  of  its  character,  1014. 

firm  having  common  partner,  1014.  . 

receiving  new  note  from  one  partner  in  payment  of  a  firm  debt,  retiring  partner 
is  discharged,  942. 

bill  drawn  by  two,  and  holder  taking  the  note  of  one  of  them,  retaining  the  origi- 
nal bill  will  not  discharge  the  other,  943. 

partner  on  dissolution  of  firm  assumes  debts  of  firm,  an  extension  of  time  will 
discharge  other  partner,  954. 

PAYEE, 

liability  of  an  irregular  indorser  to,  844^  845. 

PAYMENT, 
absolute,  464. 
conditional,  464. 
transferred  in,  464,  465. 

payment  of  debt  of  a  third  person,  466. 
note  payable  in  future,  466. 
note  received  in,  466. 
note  by  widow  in,  of  note  of  husband,  468. 
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PLEADINGS, 

contract  of  guarantor  must  be  specially  averred  in,  849. 

a  guaranty  of  "  ultimate  payment,"  the  maker's  default  must  be  averred,  850. 

a  distinct  consideration  for  the  guaranty  by  indorsement  should  be  averred,  866 

surety  added  to  signature  a  special  averment  necessary,  896. 

not  sufficient  to  aver  that  payee  knew  one  of  the  drawers  to  be  a  sarety,  899. 

surety  in,  a  tender  by  principal,  must  aver  his  continued  readiness  to  pay,  944. 

must  allege  the  holder  knew  he  was  a  surety  to  be  discharged  by  exten- 
sion, 955. 

extension  by  cognovit,  it  need  not  be  specially  averred  by  the  surety  that  the 
time  of  taking,  judgment  was  thereby  extended,  962  n. 

extension  for  usury  must  be  paid  in  advance,  and  such  payment  must  be  averred 
by  the  surety,  967. 

declaring  upon  an  acceptance  which  was  given  before  bill  was  drawn,  597. 

consent  and  notice  in  receiving  a  qualified  acceptance  must  be  specially  averred, 
621  n. 

conditional  acceptance,  the  condition  and  performance  should  be  averred,  625. 

not  necessary  to  aver  presentment  at  the  particular  place  named,  626. 

waiver  of  an  acceptance,  640. 
^  note  payable  to  "A.  or  bearer,"  654. 

non-negotiable  bill  'indorsed  in  blank,  655. 

indorsements,  718, 773. 

by  a  stranger,  833. 

at  common  law,  a  note  may  be  declared  on  as  a  bill,  739. 

a  plea  setting  up  defenses  must  deny  the  bona  fides  of  the  holder,  1024. 

fraud,  1027. 

in  New  York,  purchaser  of  note  by  delivery  before  maturity  need  not  aver  in- 
dorsement by  payee,  791. 

objections  to  sale  by  pledgee  on  account  of  want  of  notice  or  of  demand  must  be 
specially  averred  in  the,  802. 

answer  of  garnishee,  818. 

irregular  indorser,  intention  to  become  a  joint-maker  or  guarantor  most  be  spe- 
cially averred,  838. 

plea  that  the  renewal  of  a  note  which  was  barred  by  the  Statute  of  Limitations 
must  show  the  date  of  the  maturity  of  the  original  note,  487. 

discharge  operating  as  a  want  of  consideration  should  be  specially  averred,  488. 

plea  setting  up  illegality  in  note  given  for  the  purchase  of  a  slave  is  sufficient 
without  making  any  offer  to  return  the  slave,  534. 

partial  failure  of  consideration  will  not  sustain  an  averment  of  total  failure,  539. 

in  Texas  failure  of  consideration  for  want  of  title  as  a  defense  must  be  especially 
pleaded  with  an  averment  either  of  want  of  title  or  an  eviction,  547. 

failure  of  consideration  by  a  fraudulent  warrant  must  be  specially  pleaded  in 
Indiana,  548. 

not  necessary  to  aver  or  prove  a  consideration  in  the  first  instance,  562,  564. 

at  common  law,  564.  i 

material  in  Connecticut,  564. 

failure  of  consideration  admissible  in  evidence  under  the  general  issde,  564. 

with  notice  of  such  defense,  564. 

may  be  specially  pleaded,  564. 

must  be  specially  pleaded  now  in  England,  564. 
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extended  to  n^otiable  ooapon  bonds,  1024. 

to  securities  as  collateral  to  bill  and  notes,  1024. 
mere  possession  is,  of  holder's  good  faith,  1024. 

applies  to  any  purchaser  taking  paper  before  maturity,  1024. 

holder  of  half  a  bank  note,  1024. 

note  from  agent  who  exceeded  his  authority,  1024. 

note  offered  for  discount  with  blanks  not  filled  up,  1024. 
may  be  rebutted,  1025. 
ia  a  question  for  the  jury,  1025. 
onus  of  proving  shifted,  1025. 

rebutted  by  fraud,  1026. 

is  not  rebutted  by  eyidence  that  paper  was  originally  delirered  to  a 
creditor  who  was  a  stockholder,  1026. 

or  that  the  depositor  to  whom  a  bank  check  was  originally  given 
had  misappropriated  the  fund,  1026. 

or  that  bill  had  been  previously  discounted  at  a  usurious  rate  by 
holder's  stepfather,  1026. 
ill^ality  overcomes,  oC  bona  fides,  1027, 1028. 
of  bad  faith  from  gross  negligence,  1001. 

rebutted,  1000. 

Ovaranty: 

written  guaranty,  562. 

what  not  presumably  a  continuing  guaranty,  858. 

a  guaranty  passes  presumptively  with  the  delivery  of  a  note  payable  to 

bearer  or  to  A.  or  bearer,  860. 
first  holder  taking  paper  on  credit  of  the  guaranty  will  be  presumed  to 

be  the  party  to  whom  the  guaranty  was  originally  made,  862. 
guaranty,  to  have  been  made  at  date  of  note,  868. 
Ji  consideration  for  a  g^uaranty  of  an  overdue  note  for  forbearance  will 

not  be  presumed,  875. 
^Walue  received"  in  an  indorsement  of  guaranty  raises  a,  of  considenr- 

tton,  878. 
where  a  guaranty  and  indorsement  are  averred  in  the  pleading,  sufficient 

consideration  for  the  guaranty  will  be,  878. 
<lamage  from  want  of  notice  of  maker's  de&ult  will  not  be  presumed,  885. 
want  of  notice  of  protest  to  guarantor  is,  a  want  of  due  diligence,  887. 
guarantor  when,  to  have  suffered  damage  by  n^lect,  887. 
of  due  diligence,  891. 

of  extension  to  principal  from  long  delay  of  four  or  five  years,  894. 
indorsement  presumed  not  to  be  a  guaranty,  745. 

to  be  a  guaranty,  838. 

JSwreiy: 

relation  of  parties  presumed  to  be  that  which  is  shown  by  the  order  of 

their  names,  899. 
note  transferred  after  its  maturity,  relation  of  principal  and  surety  will 

not  be  presumed  to  be  known,  899. 
latter  of  two  accommodation  indorsers,  to  have  indorsed  on  the  strength 

of  an  earlier  indorsement  and  not  as  co-surety  with  maker,  903» 
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PRESUMPTIONS-Cbn^mtted. 

date  written  above  signature  of  acceptor  preBumptiye  eridenoe  that  ii 

was  then  given,  598. 
if  acceptance  not  dated,  that  it  was  given  at  date  of  bill,  598. 

after  the  date  of  bill,  598. 
before  maturity  of  bill,  598. 
agreement  to  accept,  drawee,  to  have  funds  of  the  drawer,  617. 
acceptance  raises,  of  funds  in  drawee's  hands,  633. 
confined  to  bills  and  does  not  apply  to  a  mere  letter  of  request,  633  n. 
especially  if  bill  request  drawee  to  pay  **  if  in  funds,"  633. 
only  conclusive  in  favor  of  a  bona  fide  holder,  633. 
may  be  rebutted  between  acceptor  and  drawer,  633. 
presumption  of  funds  in  acceptor's  hands  rebutted  a,  is  raised  of  a  prom- 
ise on  drawer's  part  to  put  him  in  funds,  634. 
if 'shown  to  have  been  drawn  upon  a  letter  of  credit  will  overcome  the 

presumption  of  funds  in  acceptor's  hands,  634. 
undated  indorsement,  that  it  was  made  at  the  date  of  the  bill,  686. 

or  at  time  the  instrument  was  made^  686, 829. 
or  after  maturity,  686. 
may  be  rebutted,  686. 
by  statute  in  Or^^n,  686. 
does  not  apply  to  non-negotiable  notes,  686. 

.  PRINCIPAL  AND  AGENT, 
See  Agents. 

PRINCIPAL  AND  SURETY, 
See  Surety. 

PROMISSORY  NOTE, 

bill  drawn  upon  one's  self  is,  588. 

a  joiiit  stock  bank  in  England  by  manager  of  (me  of  its  bzaodi 
banks  is,  588. 
bill  drawn  by  the  president  of  a  corporation  upon  its  treaaurer  is  a,  588. 
acceptance  by  a  stranger  is  a,  591. 
as  payment,  749. 

PROOF, 

indorsement  must  be  proved;  774. 

in  action  against  maker  or  acceptor,  774,  775. 
whether  the  indorsement  is  special  or  general,  775. 
in  action  against  an  indorser  by  a  remote  holder,  774. 
indorsement  by  agent,  both  his  signature  and  authority  must  be  proved,  774. 
if  indorsement  is  in  maker's  own  handwriting,  his  authority  may  be  shown  lij 
circumstances,  774. 
to  be  determined  by  a  jury,  774. 
suit  against  immediate  indorser,  the  making  or  transfer  need  not  be  proved,  774. 
action  by  drawer  against  acceptor  need  not  prove  the  indorsement,  774. 
signature  of  an  indorser,  how  proved,  775. 

indorsed  bill  put  into  circulation  by  maker  is  an  admission  of  the  payee's  indent 
ment,  775. 
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"RECEIVED,'' 

extensioii  may  be  inferred  from,  957. 

RECEIVER,  . 

is  not  a  bona  fide  holder,  990. 

RECITALS, 

in  municipal  bonds,  as  notioe^  1017. 

REDEMPTION, 

of  collateral  from  pledgee^  797. 

RE-ISSUE, 

of  note  or  bill  by  draw^,  indoraer  or  acceptor,  683. 

RELEASE, 

diBcbarge  of  an  acceptance  by,  639. 
of  a  guarantor  by,  895. 
surety  by,  946. 
effect  of  releasing  principal,  947. 
covenant  not  to  sue  equivalent  to  a,  948. 
and  as  such  discharges  surety,  948. 
reserving  rights,  949. 

of  collaterals  by  holder  discharges  a  surety,  951. 
to  have  such  efi^  must  be  a  valid  security  and  have  some  valae^  951. 
discharge  of  an  indorser  by. 
See  Indorses. 

"RENEWAL," 

erasure  of,  on  a  bill,  997. 

purchaser's  good  faith  will  be  extended  to  a,  of  original  note,  1005. 

"RENEWED,"  / 

extension  may  be  inferred  from,  957. 

RESTRICTIVE  INDORSEMENT, 

See  ISDOBflBMENT— COIiLBCTION 

s. 

SALE, 

delivery  of  bills  by  way  of  discount  is  a,  749. 

power  of  pledgee  to  sell  notes  and  bills  held  as  collateral,  801.  . 

stocks  and  annuities  held  as  collateral,  801. 
railroad  and  coupon  bonds,  801. 

after  maturity  may  sell  at  public  auction,  801. 

after  demand  of  debt  secured,  801. 
agent's  authority  to  sell  is  not  an  authority  to  pledge,  794. 
pledge  of  paper  is  not,  in  general,  a  power  to  sell,  801. 
notice  of  sale  must  be  given  to  pledgor,  802. 

even  when  there  is  an  express  power  of  sale,  802. 

much  more  in  the  absence  of  such  express  power,  802. 
without  such  notice  the  sale  has  been  held  void,  802. 
cannot  sell  it  for  less  than  fts  value,  802. 
power  of  a  court  of  equity  to,  collateral  security,  803. 
effect  of  sale  of  collateral  security,  803. 
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STATUTE  OF  FRAUDS-Om^tnued. 

not  applicable  when  gaarantj  is  contained  in  transfer,  872. 

a  new  contract,  873. 
when  applicable  to  contracts  of  guaranty,  874. 

debt  of  another,  874. 
English  rule,  consideration  for  guaranty  under  the,  must  be  expressed,  875. 
followed  in  some  American  cases,  875. 

when  consideration  for  a  guaranty  u  sufficiently  expressed  to  satisfy  the,  876. 
sufficient  it  is  said  if  the  court  "  can  see  it  in  the  transaction,"  876. 
"  vulue  received ''  suffi^cient,  876. 

for  ot?ier  illustrations,  see  876. 
when  insufficiently  expressed,  877. 
for  illustrations,  see  877. 
when  applicable  to  a  guaranty,  requires  it  to  be  in  writing,  879. 
contract  to  indemnify  surety  is  not  within  the,  978. 
See  Guaranty — iNDoaaEMEirr. 

STATUTE  OF  LIMITATIONS, 
certified  check  barred  by  the,  646. 

maker  bound  by  acknowledgment  of  co-maker  taking  debt  out  of  the,  832. 
as  a  defense  to  surety,  924. 
commences  to  run  when,  924. 
payment  made  by  surety  will  not  interrupt  its  running  in  favor  of  principal,  924. 

nor  will  payment  by  the  principal  bar  it  as  to  surety,  924. 
a  verbal  request  by  surety  for  further  time  will  not  bar  his  right  to  plead  the,  924. 
surety's  right  to  demand  contribution,  runs  in  favor  of  the  co-surety  from  the 
time  of  payment,  976,  981. 

STATUTES, 

penal,  annexing  penalty  to  the  performance  of  an  act  prohibits  the  act,  517. 

note  for  liquor  illegal  under  statute,  statute  afterwards  repealed,  533. 

such  repeal  will  not  prevent  a  recovery  of  money  previously  paid,  583. 

compliance  with,  1017. 

requiring  diligence  against  principal,  935. 

construction  of  such  statutes,  936. 

SUBROGATION, 

indorser  of  bill  as  surety  for  acceptor  is  entitled  to,  900. 

accommodation  acceptor  paying  the  bill  is  entitled  by,  to  all  securities  reoeiT6d  faj 

holder  from  the  drawer,  901. 
of  surety,  982  et  seq. 
when  applicable,  982. 

exists  in  favor  of  surety  only  after  he  has  tatisfied  the  bill,  983« 
extent  of  the  right,  983. 
includes  what,  984. 
remedy,  985. 
See  Su^irrT. 

SURETY, 

defined,  978  n. 

accommodation  liabilities  are  those  of  a,  474. 

in  an  exchange  of  notes  the  makers  are  not,  479. 
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implied  suretyship,  899. 

place  of  signature  is  immaterial,  899. 

presiftned  to.be  that  which  is  shown  by  the  order  in  which  their  names 

appear,  899. 
in  the  absence  of  special  agreement,  their  relation  is  to  be  determined  by 

the  face  of  the  paper,  899. 
note  transferred  after  maturity,  the  relation  will  not  be  presumed  to  be 

known  if  not  disclosed  by  the  paper,  899. 
may  be  co-sureties,  though  the  form  of  the  paper  indicates  a  different 

relation,  899. 

I  ' 

but  such  a  relation  should  be  supported  by  an  agreement  between  the 

parties  to  that  effect,  899. 
what  character  they  have  agreed  to  assume  is  a  question  of  fiu:t^  899. 
not  enough  to  aver  that  payee  of  bill  knew  one  of  the  drawers  to  be  a 

surety  for  his  co-drawer,  899. 
must  be  averred  that  bill  was  actually  delivered  and  received  with  that 

understanding,  899. 
stranger  signs  a  note,  presumed  to  do  so  as,  914. 
acceptor  prima  facie  principal,  900. 
drawer  is,  for  acceptor,  942. 

accommodation  drawer  and  acceptor  are  not  oo-sureties,  900. 
accommodation  acceptor  is  principal,  901. 

though  known  to  be  such  to  holder,  901. 
formerly  held  that  he  was  a  surety,  901. 
in  equity,  he  is  a  surety  for  the  drawer,  as  against  all  parties  with  notioe 

of  his  accommodation  character,  901.     . 
drawer  and  indorser,  902. 

implies  a  suretyship  on  the  part  of  the  indorser  for  the  drawer  or 
maker,  902. 
accommodation  drawer  and  indorser  are  co-sureties  for  acceptor,  902. 
bill  drawn  by  A.,  B.  and  C,  6t  signing  as  "surety,"  and  C. "  as  sore^  for 

the  above  surety,"  902. 
accommodation  indorsers,  903. 

are  sureties  for  maker,  903. 
blank  indorsement  by  a  stranger  is  a,  839,  903. 
so  by  statute  in  Georgia,  839,  903. 
not  co-sureties,  903. 

their  liability  is  a  successive  one  in  the  order  of  their  signatures^  908. 
so  the  latter  of  two  accommodation  indorsers  is  presumed  to  have 

indorsed  on  the  strength  of  the  earlier  indorsement,  903. 
and  not  as  corsurety  with  him  for  maker,  903. 
liable  to  one  another  as  indorsers,  903. 

knowledge  of  the  accommodation  character  of  one  another,  903. 
each  is  liable  to  the  holder  in  his  order  for  the  whole  bill  or  note^  908L 
not  entitled  to  a  summary  judgment  against  the  principal,  903. 
no  right  of  contribution,  903. 

between  themselves  they  may  prove  an  agreement  to  that  efiect^  903. 
and  will  be  co-sureties  if  they  indorse  with  that  understanding,  903. 
so  one  may  sliow  as  against  the  others  an  agreement  with  them  that  he 

should  be  liable  only  as  surety  for  them  on  their  default,  903. 
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even  though  the  guaranty  was  made  for  a  specified  time,  918. 
surety  giving  notice  of  a  desire  to  be  relieved,  913. 

DemaTid: 

of  principal  not  necessary,  914. 

even  though  principal  afterward  becomes  insolvent,  914. 
joint-maker  adding  "  security ''  to  his  signature,  914. 
in  Louisiana,  check  indorsed  by,  immediate  presentment  to  drawee  not 

necessary  to  hold,  914. 
not  entitled  to  formal  protest  or  notice  of  dishonor,  760,  914. 

although  principal  has  become  insolvent,  914. 
not  bound  to  notify,  of  default  in  payment  prior  to  settlement  of  the 
deceased  principal's  estate,  914. 
or  to  prove  note  against  such  estate,  914. 

Oapaeity  of  principal : 

liable,  though  principal  has  not  sufficient  capacity  to  contract^  916. 
principal  being  an  infant,  915. 
note  given  for  necessaries,  915. 
principal's  note  void  for  coverturei,  915. 
corporation  principal,  915. 
when  note  void  by  statute,  surety  not  liable,  915. 

Ddivery :  • 

liable  only  on,  916. 
blank  left  for  the  amount,  916, 

time  of  payment,  916. 
conditional  delivery ,  916. 
the  condition  must  be  performed,  916. 
condition  not  expressed  in  the  paper,  916. 
fraudulent  diversion,  917. 
may  show  that  he  signed  on  condition  that  note  should  not  be  negotiated, 

917. 
to  be  discounted  at  certain  bank  and  not  so  discounted,  917. 
subsequent  promise  to  pay,  knowledge  of  such  diversion,  917. 

Ditcharged  by  fraud : 

fraud  between  creditor  and  principal  discharges,  918. 

and  the  principal  may  still  continue  liable  on  the  paper,  918. 
false  statement  by  payee  made  by  reason  of  his  misunderstanding,  918. 
"  F.  L.  bonds,"  being  talked  of  as  collateral  by  one  and  "  F.  L.  notesy" 

by  other,  918  n. 
failure  to  communicate  a  material  fact  to  surety,  918. 
must  be  a  false  statement  of  fact  and  not  a  mere  expression  of  opinion,  918* 
drunkenness,  918. 

may  avail  himself  of  any  defense  that  is  available  to  principal,  918. 
duress,  918. 

may  waive  his  discharge,  918. 
defense  of  fraud,  919. 

cannot  set  it  up  against  a  bona  fide  holder,  919. 
onus  of  proving  fraud  is  on  the  surety,  919. 
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nor  will  payment  by  the  principal  bar  the  statute  as  to  a,  924. 
especially  when  the  payment  was  made  after  the  debt  was  already 

barred  by  the,  as  to  such  principal,  924. 
a  mere  verbal  request  on  saret/s  part  for  further  time  will  not  prevent 
his  pleading  the,  or  bar  its  running  in  his  favor,  924. 

Judgment  and  merger : 

relation  of  principal  and,  is  merged  by  judgment  against  them,  925. 

is  not  conclusive  as  between  themselves,  925. 

not  so  in  equity,  925. 

and. the,  may  afterwards  assert  his  rights  as  against  the  principal,  925. 

must  seek  his  remedy  after  judgment  at  law  in  a  court  of  equity,  925. 

in  Indiana,  such  merger  takes  place  unless  their  relation  is  expressly 
established  by  the  judgment^  925. 

and  the  surety  cannot  be  subrogated  by  subsequently  paying  ihe  judg- 
ment, 925. 

in  Texas,  their  relation  is  preserved  after  judgment  by  statute,  925. 

and  subsequent  laches  on  creditor's  part  will  discharge  the  surety,  925. 

Indulgence  toward  principal : 

mere  delay  in  suit  against  principal  does  not  discharge  the,  926. 

indulgence  to  principal  discharges,  in  equity,  926. 

creditor  not  obliged  to  use  active  diligence  against  principal,  926. 

although  he  cannot  bind  himself  to  any  absolute  forbearance,  926. 

unless  the  indulgence  bars  holder  from  proceeding  against  the  principal 
the,  will  not  be  released,  926. 

remaining  passive  and  agreeing  for  forbearance  without  a  binding  prom- 
ise has  the  same  eflTect,  927. 

for  illustrations  of  indulgence,  see  926,  927. 

negligence  in  proceeding  against  principal,  928. 

will  not  be  discharged  by  holder's  failure  to  sue  maker  and  attach  prop- 
erty, 928. 

will  be  discharged  by  negligence  of  holder  in  entering  up  jadgment  in 
an  erroneous  form,  928. 

not  discharged  because  suit  brought  by  payee  against  maker  was  dis- 
missed, 928. 

or  because  foreclosure  of  mortgage  was  dismissed  for  irregularity,  928. 

after  judgment  obtained  not  bound  to  any  active  diligence,  929. 

delay  in  issuing  execution  will  not  discharge  a,  929. 

contra  in  some  States,  929. 

for  other  illustrations  of  negligence,  see  928,  929. 

negligence  as  to  collaterals,  930. 

mere  delay  in  pursuing  remedy  upon  collaterals  will  not  dischai^  980. 
for  illustrations,  see  930. 

Diligence  in  prosecuting  principal: 

creditor  not  bound  at  common  law  to  sue  principal  when  called  upon  to 

do  so  by,  931. 
so,  where  the  request  is  by  a  joint  maker,  931. 
80,  creditor  cannot  be  compelled  to  exhaust  his  remedy  against  principal 

before  resorting  to  surety,  931. 
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mere  offer  to  pay  not  amounting  to  a  tender,  944. 
once  discharged,  his  liability  cannot  be  revived  hj  agreement  to  whicb 
he  is  not  a  party,  944. 

Discharge  by  rdeate : 

parol  release  without  consideration  will  not  discharge  the,  946. 

in  consideration  of  surety's  withdrawing  his  appeal,  946. 

agreement  to  discharge  and  take  another  in  his  stead,  946. 

of  one  of  two  joint-obligors,  946. 
on  a  joint  and  several  bond,  946. 

of  one,  discharge  of  a  co-surety,  946. 

under  seal  to  one  joint-maker,  expressly  reserving  all  rights  against  the 
other,  946. 

effect  of  releasing  principal,  947. 

any  change  of  the  principal's  contract  will  discharge  the  surety,  947. 

surety  joining  in  release  to  the  principal,  947. 

covenant  not  to  sue  equivalent  to  a  release,  948. 

holder  may  release  the  principal  and  discharge  the,  by  making  his  prin- 
cipal his  executor,  948. 

statement  made  by  bank  cashier  outside  of  his  authority,  948. 

of  any  remedy  which  belongs  to  the  holder  will  discharge  the,  948. 

countermanding  an  execution  in  hands  of  sheriff  before  levy  made,  948. 

releasing  an  execution  against  the  person  but  retaining  all  the  property 
of  debtor,  948. 

release,  reserving  rights  against  the,  949,  970. 
for  illustrations,  see  949,  970. 

releasing  collateral  security  will  discharge  the,  951. 
to  the  extent  of  such  collateral,  951. 

must  be  a  valid  security  and  have  some  value,  951. 
for  illustrations,  see  951. 

discharge  by  misuse  of  collateral,  952. 

or  rendered  valueless  by  holder's  negligence,  952. 

bank  failing  to  apply  funds  of  debtor  on  a  general  deposit,  952. 

bank  not  required  to  apply  to  such  payment  subsequent  deposits  made 
by  principal  debtor,  952. 

Discharge  by  bankruptcy : 

of  principal  after  making  of  the  paper  will  not  dischai^  the,  950. 
especially  when  he  is  fully  indemnified,  950. 
nor  entitle  the,  to  a  stay  of  proceedings  until  the  principal's  estate 
is  distributed,  950. 
discharged  to  the  extent  of  dividends  received,  950. 
joint  debts  may  be  proved  against  the  estate  of  each  joint-debtor,  950. 
creditor  does  not  release  a,  by  consenting  to  a  resolution  for  a  compoei- 

tion  in  bankruptcy,  950. 
composition  in  bankruptcy  reserving  the  creditor's  rights  against,  960. 
surety  joining  holder  in  a  composition  deed,  950. 
holder  agreeing  to  discharge  an  insolvent  principal  without  conatdeiiF- 
tion,  950. 
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"six  monthfl  farther  time  is  given  on  the  within  note  and  interest  paid 

to,"  957. 
may  be  proved  by  parol  evidence,  957. 
oniM  on  surely  to  show  it,  957. 
may  be  conditional,  957. 

which  must  be  strictly  performed,  957. 
what  agreements  are  invalid,  956. 
definite  period  for  extension  necessary,  958. 
what  agreements  are  sufficiently  definite,  958. 

are  not  sufficiently  definite,  958. 
actual  contract  necessary,  959. 

mere  delay  in  collecting  bill  or  note  will  not  discharge  the,  959. 
indulgence  to  principal  on  execution,  959. 
mere  offer  of  extension  will  not,  959. 

or  that  debt  "might  be"  extended  on  payment  of  interest,  959. 
for  other  illustrations,  see  959. 

Extension  by  taking  fi«w  biU  or  note :  ' 

payable  in  future,  960. 

so  if  original  debt  is  evidenced  by  a  bond,  960. 
part  payment  and  individual  note  for  joint  debt,  960. 
giving  check  of  third  person  as  collateral,  960. 
•taking  new  note  from  maker  with  fresh  collateral,  960. 
taking  a  renewal  of  the  note,  and  receiving  interest  in  advance,  960. 
(part  payment  and  new  bill  payable  in  future,  960. 
new  note  and  not  paid  when  due,  960. 
a  new  usurious  note,  960. 
note  for  arrears  of  interest  is  not,  960. 

£xten8ion  by  taking  collateral : 

without  an  agreement  for  forbearance  does  not  dischaige  the,  961. 

'taking  mortgage  with  covenant  to  pay  at  a  certain  time  named,  961. 

.collateral  deed  of  trust  with  a  condition  for  its  defeasance  if  note  should 
not  be  paid,  961. 

Additional  signatures  obtained  on  a  note,  as  sureties,  in  consideration  of 
an  extension  given  to  maker,  961. 

Jiolder  agreeing  not  to  sue  the  principal  for  a  definite  term  in  considera- 
tion of  the  conveyance  of  property  by  principal  to  him,  961. 

not  discharged  by,  when  fully  indemnified  against  loss  by  principal,  970. 

extension  by  cognovit  discharges  surety,  962. 

so  an  agreement  not  to  sue  within  a  definite  time,  962. 

Extension  by  part  payment  : 
part  payment^  963. 
receipt  of  interest,  963. 
higher  rate  of  interest,  963. 

payment  of  interest  in  advance  after  maturity  of  note,  963. 
**  this  note  is  extended  to  six  months,  interest  paid  up  to  March|  187^* 

963. 
jnay  be  shown  by  parol,  963. 
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BUEET  Y—  Continued. 

defenses  against  original  note,  976. 

debt  barred  by  the  statute  of  limitations,  97^. 

statute  of  limitations  runs  in  favor  of  a  co-surety  from  the  tune  of  pay- 
ment, 976. 

in  Indiana  sureties  presumed  to  be  cosureties,  976. 

altered  after  delivery  and  paid  by  one  accommodation  joint-maker,  976. 

subsequent  agreement  that  note  shall  be  paid  in  bonk  bills,  976. 

action  for  contribution,  977. 

should  be  an  action  for  money  paid,  977. 

such  action  cannot  be  brought  until  payment  has  been  actually  made,  977* 

surety  may  recover  his  proportionate  share  of  the  costs  paid,  977. 

can  ,take  no  measures  against  bis  co-surety  until  he  ha»  paid  more  than 
his  share,  977. 

number  of  solvent,  will  determine  and  measure  the  damage  inter  se,  977. 

may  recover  against  one  co-surety  even  after  releasing  another,  977. 

at  common  law  could  only  recover  from  each  bis  adequate  part,  977. 

and  was  obliged  to  resort  to  equity  for  relief  a»  to>  the  share  of  ao 
insolvent,  977. 

several,  and  all  are  insolvent,  the  estate  of  each  will  be  liable  for  a 
dividend  on  the  whole  note,  977. 

ExonercUion : 

surety  making  payment,  is  entitled  to  recover  from  the  principal,  978. 

actual  payment  necessary,  978,  980. 

does  not  depend  on  the  manner  in  which  be  has  made  payment^  978. 

though  he  has  received  collateral  for  bis  re^imbursentent,  980. 

may  recover  for  a  part  payment,  978. 

a  subsequent  fraudulent  transfer  by  principal  may  be  impeached  by,  978w 

implied  contract  on  principal's  part  to  repay  it,  978. 

may  sue  principal  on  an  ezpreas  contract  of  indemnity,  978. 

such  contract  of  indemnity  is  not  within  tlte  statute  of  frauds,  978. 

and  need  not  be  in  writing,  978. 

may  sue  principal  in  an  action  for  nwney  laid  out  and  expended,  978. 

and  this  is  the  proper  form  of  action,  978. 

and  when  he  takes  a  transfer  of  the  note  on  paying  it  he  should  sue  not 
on  the  note,  but  on  the  ifnplied  agreement,  978. 

contract  by  principal  to  indemnify  his^  will  not  extend  to  a  renewal  of 
note  by  his  heirs  and  the  surety^  978. 

each  surety  has  a  right  of  action  against  the  principal^  979. 

if  several  pay  in  different  proportions  each  is  entitled  to  be^  to  the 
amount  paid  by  him,  979. 

joint  suit  may  be  maintained  by,  979. 

defenses,  980. 

may  be  barred  by  a  composition  deed  in  bankruptcy,  960. 

accommodation  indoTBement  fraudulently  (fiverted  from  its  intended  use^ 
980. 

surety  cognizant  of  fraud  on  principal,  980. 

liability  of  principal  and  surety  may  be  cbaqged  by  subsequent  agree- 
ment, 980. 

or  reversed,  980. 
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Beferenoe  ik  to  Seotlons. 


TELEGRAM, 

acceptance  bj,  606,  609. 
agreemenU  to. accept  by,  612. 

TENDER, 

bill  must  be,  to  constitute  a  breach  of  an  agreement  to  accept,  618L 
of  payment  by  principal  discharging  surety,  944. 

made  after  maturity  and  not  kept  good,  944. 

pleading  such  tender,  944. 

a  mere  offer  to  pay  is  not  sufficient,  944. 

what  is  not  a  refusal  o(\  944. 

TIME  OF  PAYMENT, 

cannot  be  extended  by  pledgee,  804. 

TRANSFER, 

WhcU  instrumenU  are  traruferable  : 
choses  in  action,  650. 

at  common  law,  660. 
by  civil  law,  660. 
American  statutes,  651. 
foreign  statutes,  652. 
checks,  651. 
bonds,  651. 

warehouse  receipts,  651. 
municipal  warrants,  651. 
bill  payable  "  to  A.  or  order,''  652. 
"  to  A.  or  bearer,''  654. 
to  bearer,  654. 
to  holder,  653. 
non-tiegotiable  instruments,  655. 
special  indorsement  does  not  restrict  its,  656. 

By  whom : 

by  joint  payees,  663,  734. 

owners,  663.  ' 

by  payee  named  as  such  by  mistake,  668ii 
note  to  A.,  B.  and  C,  663. 
by  partners,  663. 
by  agents,  664. 

by  executor  or  administrator,  665. 
by  assignee,  665. 
by  sheriff  under  execution,  665. 
by  sheriff  in  Iowa,  826. 
by  one  without  authority,  666. 
by  fictitious  payee,  666. 
by  pledgee,  801. 

by  pledgor,  though  then  out  of  his  poaBession,  SOS 
See  Collateral  Secubitt. 
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Referenoe  is  to  Sections. 

TSANSFEB— CbfUtnuecf. 

but  if  the  collateral  is  capable  of  collection,  it  should  be  collected  bj 

the  transferee  and  not  sold,  731. 
cannot  be  of  part  only  of  the  amount  of  bill  or  note,  734. 
by  one  of  two  joint  payees,  734. 
cuts  off  defenses,  736. 
American  statutes,  737,  738. 
indorsees  may  sue,  738. 
liability  varied  by  parol,  741. 
warrants  title,  755. 

validity,  756. 
without  indorsement,  748. 

is  not  a  payment,  750. 

warrant  of  good  fiuth,  761. 
:agreement  to,  688. 
-delivery  necessary,  689. 
•delivered  and  returned  to  the  indorser,  689. 
•consideration  necessary  to,  691. 
need  not  be  adequate,  693. 
may  be  usurious,  693. 
if  made  in  fraud  may  be  a  good,  694. 
•original  consideration  affecting  subsequent,  695. 
transfers  the  indorser's  interest,  729,  730. 
though  it  may  be  a  receipt  and  not  a,  729. 
ithe  indorsee  becomes  a  creditor  of  the  maker,  729. 
vests  the  title  to  paper  in  indorsee,  729. 
it  cuts  off  all  rights  of  the  indorser's  creditors,  729. 
transfers  the  right  to  recover  any  payment  that  may  haye  been  made  to 

an  attaching  creditor  of  the  indorser,  729. 
waiver  of  protest  inures  to  the  benefit  of  Bubsequent  holders,  730. 
See  Indorsement. 

Sy  delivery: 

if  payable  to  bearer,  696. 
American  statutes,  696,  698. 
**  to  collect  and  use  as  needed  "  is  a  suffident^  696. 
to  a  trustee,  696. 
bill  indorsed  in  blank,  696. 
fictitious  payee,  697. 
bill  payable  to  "A.  or  bearer,"  698. 
•sealed  bond  payable  to  "A.  or  bearer,''  698. 
«A.  or  holder,"  698. 
hank  notes,  698. 

eealed  note  payable  to  bearer,  699. 
interest  coupon,  699. 
warehouse  receipt,  699. 
bill  of  lading,  699. 
bond,  699. 
crossed  check,  699. 
oon-negotiable  note  to  bearer,  699. 
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TRANSFER— OwUtntifti. 
by  deed,'786. 
of  bill  in  a  bond,  786. 

by  assignment  without  indorsementy  757,  786. 
warrants  what,  757,  758. 
See  AasiONMEMT. 

By  ezectUion : 

English  common  law  and  statate^  825. 
various  American  statutes,  826,  827,  828. 
See  Execution. 

By  oUtachment : 

what  law  governs,  811. 

American  statutes,  812. 

commercial  paper  itself  attached,  818. 

promissory  notes,  814. 

bills  of  exchange,  815. 

bank  notes,  815. 

checks,  815. 

non-negotiable  instmments,  824. 

before  matnri^,  824. 

garnishment  of  maker,  816. 

answer  of  garnishee,  818. 

debt  to  defendant,  817. 

before  attachment,  819. 

notice  of  transfer  when  required,  820. 

subsequent  transfer,  822. 

after  maturity,  823. 
See  Attachment. 
of  note  held  as  collateral  such,  is  «  payment  of  the  note,  808. 
an  express  guaranty  indorsed  on  a  note  will  operate  as  a,  865. 
acceptance  may  be  after  the,  of  a  bill,  596. 
of  property  of  surety  prevented  by  court  of  equity,  974. 

TROVER, 

action  of,  on  accommodation  paper,  473,  560. 

insolvent  payee  executing  a  transfer  of  paper  to  order  without  indorsement,  his 
assignee  may  recover  it  in  an  action  of,  793. 

bill  payable  to  bearer  and  pledged  by  agent  who  held  it  for  sale,  pledgee  not  lia- 
ble in,  to  the  real  owner,  794  n. 

selling  an  oil  receipt  held  as  collateral  before  maturity  of  note^  liaUe  to  owner  in 
an  action  of,  801. 

a  collecting  agent  retaining  note  by  attachment  is  not  liable  in  trover,  814. 

TRUSTEES, 

taking  paper  in  trust  to  collect  are  not  bona  fide  holders,  990. 
note  indorsed  "A.  B.,  trustee,''  as  notice  of  its  character,  1010. 
pledgee  of  commercial  paper  takes  it  as,  for  holder  and  pledgor,  795. 
action  in  name  of  pledgee  as,  for  pledgor,  796. 
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USURY— Cbntinued. 

consideration  for  transfer,  693. 

not  sufficient  consideration  for  extension  of  note  or  bill,  768. 
but  holder  estopped  from  setting  it  up,  768. 

effect  on  Baret7,.967. 
note  guaranteed  is  void  for,  the  guaranty  is  also  void,  857. 
1^  a  defense  to  surety,  921. 
paymen^  of,  by  principal,  effect  on  discharge  of  sarety,  944. 

See  CONSIDERATIOM — SUBETT. 

V. 

"VALUE  RECEIVED," 

imports  a  consideration,  563. 

for  a  gnaranty,  878. 
sufficient  to  satisfy  the  Statute  of  Frauds,  876. 
"  for  value,"  663. 

See  Consideration. 

VENDORS'  LIENS, 

transferred  by  note  or  bill,  732. 

^  VISA," 

what,  585. 

presentment  of  bills  for,  582,  585. 

w 

WAIVER, 

discharge  of  an  acceptance  by,  640. 

parol  evidence  to  show  a,  of  demand  and  notice  of  dishonor,  784. 

of  notice  of  acceptance  of  a  guaranty,  855. 
of  discharge  of  guarantor  for  want  of  notice  of  maker's  de&olt^  885. 

of  discharge  by  guarantor,  888,  895. 
of  presentment  for  acceptance,  569. 

See  Acceptance. 

Surety: 

of  discharge  by  surety,  918,  953,  969. 

by  words  or  acts,  953. 

acknowledging  debt  after,  is  a,  953. 

does  not  require  any  new  consideration,  953,  969. 

may  be  sued  on  the  original  liability,  953. 

mere  payment  of  interest  is  not  a,  953. 

taking  security  with  indemnity,  with  statements  that  ''he  expected  to 

pay,"  or  "should  have  to  pay,"  953. 
extension  need  not  be  in  writing,  957. 
surety  saying  that  giving  time  "  was  the  best  thing  that  ooold  have  been 

done,"  is  not  a,  968. 
reserving  rights  against  surety,  970. 
sarety  being  indemnified,  970. 
a  statutory  requirement  that  notice  to  holder  by  surety  to  sae  principal 

should  be  in  writing,  may  be,  938. 
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